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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAMESE. COOK,
Petitioner,
Case No. 2:15-cv-02669
V. Judge Frost
Magistrate Judge King
STATE OF OHIO,
Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,ifys this action for a writ ofhabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court onRk#tion (ECF No. 4), Respondent’s
Motion to Dismiss(ECF No. 13), Petitioner®esponse in OppositiofcCF No. 16), and the
exhibits of the partiesFor the reasons that fo, the Magistrate Judg@ECOM M ENDS that
Respondent’$/otion to Dismisdhe GRANTED and that this action belSMISSED as barred
by the one-year statute of limitations under 28 U.S.C. § 2244(d).

Factsand Procedural History

Petitioner was indicted by the May 11, 2007, term of the Franklin County grand jury on
three counts of aggravated robjgesix counts of robbery, twoounts of kidnapping, one count
of having a weapon while undafisability, and one count o$afecracking, with firearm
specifications. Exhibit 1 (ECF No. 13-1)Jndictment,PagelD# 110-18. He was re-indicted by
the May 9, 2008, term of the Franklin Countyard jury on the sixaunts of robbery, with
firearm specifications, in order to reflect a change in Ohio I&xhibit 3 Indictment,PagelD#

121-25. The trial court joined tloases for purposes of trigheeEntry, PagelD# 131.
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The Ohio Tenth District Court of Appealsmsmarized the facts and procedural history as

follows:

Defendant-appellant, James E. Ca@appellant”), appeals from
the judgments of the Frankli@ounty Court of Common Pleas,
entered upon a jury verdict convicting appellant of two counts of
aggravated robbery, multiple counts of robbery, one count of
kidnapping, and one count of safecracking, all with firearm
specifications, and upon a finding of guilt by the trial judge as to
one count of having a weapon unaksability. For the following
reasons, we affirm those judgments.

Appellant's convictions arise froran incident that occurred on
March 7, 2005, at 2781 Innis Roaal Columbus, Franklin County,
Ohio. Kim Worthington (“Kim”), office manager of a family-
owned residential moving compa known as A Family Moving
Company, had just arrived at work when two black men entered
the office and shortly thereaftemr@unced they were committing a
robbery. The two men held Kimt gunpoint and forced her to
unlock the company safe. The men took money and a handgun
from the safe, along with Kim's wallet, cell phone, and other
personal items. Then the men bowfich with duct tape and forced

her under a desk. They also duct taped another woman, Tina Kelly,
who was living in the residentialalf of the building at 2781 Innis
Road. The men then exited theildung with the money and the
handgun from the safe. As the two men were walking to their
vehicle in the parking lot, Kim's husband, Mike Worthington
(“Mike™), was pulling into the lotHe was unaware of the robbery
until he entered the building and found Kim. Mike then attempted
to track down the robbers, but was unsuccessful.

The investigation intthe robbery stalled for a significant period of
time until it was learned that Deon Cheeks, a man facing various
federal charges, had confessedhe robbery as part of a federal
plea deal and had implicated appellant as his accomplice. Based
upon this information, FranklirCounty Sheriff Detective Chris
Floyd prepared two photo array@ne array contained a photo of
appellant, while the secondray contained a photo of Deon
Cheeks (“Cheeks”). Kim identifiedopellant as the robber with the
gun but could not identify Cheeks.

On September 12, 2007, appellant was indicted on three counts of
aggravated robbery, three counfssecond degree robbery, three
counts of third degree robbery, two counts of kidnapping, and one
count of safecracking. All of #se counts were indicted with



firearm specifications. Additionaljyappellant was indicted on one
count of having a weapon while under disability.

This matter proceeded to juryial on January 5, 2009 on all
offenses except the one courft having a weapon while under
disability, which was tried to theourt. Prior to taking evidence at
trial and outside the presence of the jury, the trial court held a
hearing on appellant's motion ®&uppress identification, which
alleged the photo array procedwras suggestive, unreliable, and
utilized impermissible procedures.

Kim and Detective Floyd both tesétl at the suppression hearing.
Kim testified that she was showwo photo arrays and that she
identified appellant in one of thesarrays as the man who held her
at gunpoint during the robbery. Kistated she had “[a]bsolutely
no doubt” that she properly identifieappellant as the robber with
the gun. (Tr. 47.) She further tié®ed that Detective Floyd never
indicated to her which photo shshould select. Detective Floyd
testified as to how he prepared the “six-pack” photo arrays using
the Identiview computer system. He stated Kim identified
appellant without hesitation and that he did not influence her in
any way. On cross-examination, he admitted he had never heard of
the “double blind” photo array procedure and did not use that
procedure here.

Following this testimony, the tdiacourt overruled the motion to
suppress the identification. The @taif Ohio (“the State”) then
presented to the jury thestemony of five witnesses.

Kim testified that on the momg of the robbery, she received a
phone call that had been forwarded from the office to her business
cell phone. The caller asked to spe@th Mike regarding a move
that he was scheduling for his mother. Kim informed the caller that
Mike was not available and thelles indicated he would try back
later.

When Kim arrived at the office short while later, around 9:00
a.m., she made a few trips betwdwn car and the building as she
carried things inside. During thggocess, she observed two men in
a car driving down the drivewayut did not give it a second
thought as she continued into t@lding. She had just opened the
business when two men, later itiéad as appellant and Cheeks,
entered the business. One of then stated he had called earlier
about a move. Kim recognizedshvoice as the man with whom
she had just spoken. The magain asked for Mike and Kim
informed him Mike was not available. The man then asked to



schedule the move on a specifidedaAs Kim was looking at the
calendar, one of the men informledr they were there to commit a
robbery.

Appellant, whom Kim described ake heavier of the two men,

had a handgun, which Kim describedaaslack revolver, similar to

the one shown to her in couBhe kept her attention focused on
appellant, since he was the mholding a gun on her. Appellant

kept the gun pointed at Kim and sometimes waived it in the air.
Both men kept asking wherthe money was kept. Kim gave
appellant the combination to the safe, but appellant forced her to
get on her knees and open the safe. Once she opened the safe, the
thinner man without the gun (Cheeksed duct tape to restrain her

and forced her to lie on the floahile appellant searched the safe.

Appellant retrieved a bag afioney and a handgun which belonged
to Mike. Kim described that gun aslight colored 9 mm or a .45,
similar to the second gun shown to her in court. Appellant
continued to demand she get the other bag of money, but Kim
insisted there was no othergoaf money. The men also went
through her purse and took her wakbetd cell phone. In addition,
the robbers repeatedly asked Kifrthere was anyone else in the
building. Although she initially saitho, she eventually told them
there was a woman living in the residential part of the building.
The robbers then restrained that woman, Tina Kelly, with duct tape
and forced Kim under the desk. Skas afraid the men were going

to shoot her because they wai@ wearing masks and their faces
were visible. However, they fltethe building, locking the door
behind them.

Kim testified she was able to partially free herself and free Tina
Kelly, and within moments, Mikarrived. She reported the robbery
to him and he chased after the suspects while she called the police.

Kim identified appellant in court as the robber with the gun and
also reaffirmed her identificatn of appellantvia a police photo
array first shown to her on July 18, 2007, approximately two and
one-half years after éhrobbery. She stated the detective never
suggested to her which photo stteould select and she was 100
percent certain in hedentification. She alstestified that she had
not recognized anyone in the athehoto array (which contained a
photo of Cheeks) shown to her on that same date.

Upon cross-examination, Kim estited the duration of her contact
with the men during the robbegs 10 to 15 minutes. She also
identified a computer-generatedeséh she had assisted the police



in creating shortly after theobbery, which depicted a purported
image of the robbdsrandishing the gun.

Mike testified he arrived at Aamily Moving Company on March

7, 2005, around 10:00 or 11:00 a.m. As he drove down the
driveway in his work truck, he observed two black men exiting the
office door. He described one as heavy and the other as tall and
thin. He observed the men getdnan older model vehicle and
drive away.

When Mike reached the office higscovered the door was locked,
so he used his key to let himsglfo the building. Inside he found
Kim still partially duct taped. Shwas shaking and crying. Kim
informed him they had just beeobbed. Upon hearing this, Mike
testified he ran outside and trieddioase after the man his truck,
but could not locate them.

Mike testified he was shown twahoto arrays in July 2007 but was
unable to identify anyone. Mikalso described the handgun he
kept in the safe at A FamiliMoving Company as a black, .45
caliber, semi-automatic handgun with a clip. He recalled placing
the gun in the safe the night befdre robbery. He testified that
his gun was operable and capabfebeing fired and expelling a
projectile. During trial, he washown a .45 semi-automatic, which
he testified he believed wdss gun, based upon the gun's black
rail and the unusual type ammunition found inside the gun.

Officer Adam Hicks of the Columbus Division of Police testified
that on May 1, 2005, he initiatedtraffic stop on an older model
vehicle where the driver failed to signal. Appellant was later
identified as a passenger in thathicle. Officer Hicks testified
that, as he approached the vehidppellant was moving about as

if he was attempting to hide or retrieve an object. Officer Hicks
removed the driver of the vehicleshom he described as a thin,
black male, in order to patim down. As Officer Hicks was
walking the driver back to the wser, the driver escaped and was
never apprehended. In conducting an inventory search of the
vehicle, the police discovered two loaded firearms, a black or gray
45 caliber Smith & Wesson and a black .38 caliber Smith &
Wesson. Officer Hicks identifiedhdse weapons during the trial.

On cross-examination, Officer Hiskestified he ler learned the
driver who had escaped was Chedks. further testified that he
requested firearms testing andderprint testingon the recovered
weapons but never received any results.



Detective Chris Floyd testified thdte responded to the robbery
scene on Innis Road and later became the lead detective in April
2007 after the original detectiveatrsferred to another division.
Detective Floyd stated he received a summary from an FBI agent
which provided the names of two potential suspects, appellant and
Cheeks. Based upon that infation, he developed two photo
arrays using those suspects.

Detective Floyd described thegmedure for compiling the photo
array. Initially, he used a compmutprogram which allowed him to
enter various physical chatadstics that matched the
characteristics of appellant. Tlkemputer system then selected a
pool of potential photograpte individuals who displayed
characteristics similar to those of appellant. From that pool of
photos, Detective Floyd ultimatelgelected five photos of men
with physical characteristics similéw appellant to be included in
the six-person photo array with appellant. He repeated the
procedure for Cheeks. Detectivoyd testified he showed the
photo arrays to Kim and Mike separately. Kim selected appellant
as one of the robbers but did ndéntify Cheeks. Detective Floyd
testified that Kim identified appalht without hesitgon, but Mike

was unable to identify anyone from either photo array.

Cheeks testified he is currently a federal prisoner incarcerated in
Allenwood, Pennsylvania, and he gsheduled to be incarcerated
until 2020. Cheeks testified about the federal proffer he provided
to the United States Attorney's office in Toledo, Ohio after he was
arrested for bank robbery charges. In September 2005, Cheeks
agreed to cooperate with thedéral government and confessed to
his involvement in various arrderobberies, including the armed
robbery at A Family Moving Congny. Cheeks also revealed that
appellant had been his accomnspliduring that robbery. Cheeks
positively identified appellant in court during the trial.

Cheeks testified he and appellant received information about A
Family Moving Company from an alleged former employee who
indicated there was money in the safe inside the office. The former
employee also warned the men tmtonduct the robbery if Mike
was present. Based on thisfarmation, Cheeks and appellant
developed a plan to rob the moving company.

While driving to the business,di called the moving company to
ensure Mike was not presentpth arrival, theyentered through

the back door and found a womamth dark hair (Kim). After
again confirming that Mike was nptesent, appellant pulled out a
handgun and ordered the woman to get down on the floor. They



restrained her with duct tape. Then Cheeks went to the next room
and located a second woman and her dogs. He could not remember
whether or not he used duct tape to restrain the second woman.
During that time, appellant remained with Kim and obtained the
money from the safe, whictotaled over $500. Cheeks soon
learned appellant had also removed a handgun from the safe.

Cheeks testified the entire encaemiasted 10 or 15 minutes.
When he and appellant leftetbuilding, Kim was tied up on the
floor with duct tape. Once he wastside, Cheeks observed a truck
coming down the driveway. As they were leaving, Cheeks saw a
white male in his late 30s or early 40s exit the truck and enter the
building. Cheeks and appellant later split the money and each man
took one of the guns.

Several weeks later, Cheeks and appellant were pulled over by
Columbus police for a traffic viation. Cheeks was the driver of
the vehicle and appellant wasetliront seat passenger. Cheeks
provided the officer with a fake identification. Because Cheeks and
appellant were moving around in thehicle, the officer wanted to
search the vehicle. Cheeks testified the two firearms used and/or
taken during the robbemyere in Cheeks' vehicle during the traffic
stop. Consequently, Cheeks testified he took off running but
appellant remained behind and was arrested for the two handguns.
During the trial, Cheeks identifiethe gun used ithe robbery, as

well as the gun taken from the safe.

Cheeks testified that as a resulthid cooperation with the federal
government, he received a redudederal sentence. Had he not
cooperated with the d@eral government, hevould have been
facing a federal sentence of 151 to 188 months. Due to his
cooperation, his criminal offensevel under the federal sentencing
guidelines was reduced and his potential sentence was reduced to
92 to 115 months. He ultimately received a sentence of 92 months.

Cheeks testified he did not know appellant was facing charges out
of this incident or that he had been subpoenaed to testify until just
a few days before the trial was scheduled to begin. Although he
received no promises from thea& with respecto his testimony

in the trial against appellant, Cheeks testified that he hoped to use
this continued cooperation to gain for a further reduction in his
federal sentence.

On cross-examination, Cheeks admitted he believed he should
receive a further reduction ofshB2-month sentence in exchange
for his testimony and that he, iadt, would seek a reduction of 92



months, which would thereby compaéy eliminate his sentence in

the federal bank robbery case. He further admitted that he had not

been charged with any offensassing out of the robbery that
occurred at A Family Moving Company. In addition, he admitted

he received a benefit from the federal government because of his

confession regarding his involvemt in this and various other
crimes.

After the State rested, the trial court dismissed the aggravated

robbery and two robbery counts relating to Tina Kelly, pursuant to

Crim.R. 29. The defense then rested without presenting any
witnesses. On January 9, 2009, the jury returned guilty verdicts on

all of the remaining counts artle corresponding specifications,
except for the kidnapping countlagng to Tina Kelly. The trial
judge subsequently found apipet guilty of having a weapon
while under disability. Appellantreceived a total aggregate
sentence of 23 years of incarceration.

Appellant filed a timely appeal, asserting the following
assignments of error for our review:

ASSIGNMENT OF ERROR ONE

THE TRIAL COURT COMMITTED REVERSIBLE ERROR
AND DEPRIVED DEFENDANT-APPELLANT OF DUE
PROCESS OF LAW BY ENTERING A JUDGMENT OF
CONVICTION AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE AND CONTRARY TO LAW.

ASSIGNMENT OF ERROR TWO

THE TRIAL COURT ABUSED ITS DISCRETION AND

COMMITTED PREJUDICIAL ERROR BY ADMITTING

EVIDENCE OF AN UNRELIABLE IDENTIFICATION BASED

UPON AN UNNECESSARILY SUGGESTIVE METHOD OF
PRESENTING A PHOTO ARRAY.

ASSIGNMENT OF ERROR THREE

THE TRIAL COURT ABUSED ITS DISCRETION AND
COMMITTED PREJUDICIAL ERROR BY ADMITTING
EVIDENCE OF AN UNRELIABLE IDENTIFICATION BASED
UPON THE IDENTIFICATION OF THE DEFENDANT BY A
WITNESS RECEIVING CLEAR AND SUBSTANTIAL
BENEFIT FOR HIS TESTIMONY.



State v. CoakNos. 09AP316-17, 2010 WL326563, at *1-6 (Ohio App. foDist. June 15,
2010). On June 15, 2010, the appellate courtnadiil the judgment of the trial courtld.
Petitioner apparently nevéled an appeal to th@hio Supreme Court.

Approximately two years later, on Ju2&, 2012, Petitioner filed a petition for post
conviction relief in the state tti@ourt. On July 13, 2012, the trieourt denied the petition as
untimely. Exhibit 16 (ECF No. 13-1)Decision and Entry Denying Defendant’s June 27, 2012
Petition for Post ConvictioiiRelief, PagelD# 267. Petitionénitiated a timely appeaExhibit
17, Exhibit 18 (ECF No. 13-1),PagelD# 268-690n September 10, 2012, the appellate court
granted Petitioner additional time which to file his appellat brief, along with a motion and
affidavit demonstrating good cause tbe late filing, and warningim that his appeal could be
dismissed. See Exhibit 27,(ECF No. 13-1),Memorandum Decision on Application for
ReconsiderationPagelD# 297-99. On September 19, 2012, the appellate sumirsponte
dismissed the appeal due to Petitioner’s failure to file an appellate Bndiibit 20 (ECF No.
13-1), Journal Entry of DismissalPagelD# 271. On September 24, 2012, Petitioner filed a
motion for extension of time in which to file an appellate brief, which the appellate court denied.
See Exhibit 27, Memorandum Decision on Application for Reconsiderd®agelD# 298.

Almost two years later, on June 9, 2014, Reiér filed a copy of his appellate brief,
which was docketed as a motion to reconsidgee id.at PagelD# 298. On June 13, 2014, the
appellate court denied the motion as untimelgxhibit 23 (ECF No. 13-1),Journal Entry,
PagelD# 285. Petitioner sougtgconsideration and, on Augus4, 2014, the appellate court
denied that motion. Hxbit 27 (ECF No. 13-1)Memorandum Decision on Application for

ReconsiderationRPagelD# 297-99.

! The cases were consolidated for revidaxhibit 10(ECF No. 13-1),Journal Entry,PagelD# 141.
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On October 3, 2014, Petitioner filed a motion detayed appeal of éhtrial court’s July

13, 2014, denial of his petition for post conviction relief. Exhibit 28 (ECF No. 118dtjon for
Delayed Notice of AppeabagelD# 300-26. The appellate court denied the motion for delayed
appeal. Exhibit 32 (ECF No. 13-1)Journal Entry of DismissalPagelD# 338. On April 29,
2015, the Ohio Supreme Court deelinto accept jurisdiction of Bgoner’'s appeal pursuant to
S.Ct.Prac.R. 7.08(B)§4 Exhibit 36(ECF No. 13-1)Entry, PagelD# 383. On January 28, 2015,
Petitioner filed an application to reopen thepeg pursuant to Ohio Appellate Rule 26(B).
Exhibit 37 (ECF No. 13-1)Motion Pursuant toOhio Appellate Rule 26(B)(1) Delayed
ConsiderationPagelD# 384-415. The appellate court ddriPetitioner’'s Rule 26(B) application
as follows:

On January 28, 2015, appellant filed a motion for reopening

pursuant to App.R. 26(B). App.R. 26(B) is intended to provide a

vehicle for criminal defendants to raise claims of ineffective

assistance of appellate counsklere, however, appellant does not

seek to raise a claim of ineftae assistance of appellant [sic]

counsel, but seeks to raise challenge the trial court’s July 13,

2012, decision and entry denying his petition for post-conviction

relief. Because these argumemit® not properly raised in an

application for reopening filed pursuant to App.R. 26(B),

appellant’s applid#on is denied.
Exhibit 39(ECF No. 13-1)Journal Entry of DismissaRagelD# 421. On April 29, 2015, the
Ohio Supreme Court declined to accept jurisdictof the appeal pursuant to S.Ct.Prac.R.
7.08(B)(4) and denied Petitioner's motiorr fstay of the lower court proceedind=xhibit 43
(ECF No. 13-1)Entry, PagelD# 444.

Petitioner filed this action on July 31, 20159eging that he was déd his right to a

speedy trial (claims one and twalat he was denied his right to a speedy trial pursuant to the

interstate agreement on detainers act (claim three); that he was denied the effective assistance of

trial counsel based on his attornefesdlure to raise an issue redang the denial of Petitioner’s
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right to a speedy trial, failure to file a mmti to suppress evidence, and failure to request a
missing witness charge (claim four); thatikeactually innocent badeon a newly discovered
exculpatory expert theory of evidence chadjmg eyewitness ideniifation testimony (claim
five); that he was denied theffective assistance of appe#latounsel based on his attorney’s
failure to advise him of the time limits for filing petition for post conviction relief (claim six);
that he was denied his right to the effectiveistance of appellate counsel because his attorney
failed to raise on appeal a claingeeding the denial of the rigkd a speedy trial (claim seven);
and that he was denied the effective assistaricappellate counsel based on his attorney’s
failure to raise on appeal a claim regarding the alefithe effective assistance of trial counsel
(claim eight). Respondent contis that this action must bestiissed as barred by the one-year
statute of limitations pursuatda 28 U.S.C. § 2244(d).
Statute of Limitations

The Antiterrorism and Effective Death PégaAct of 1996 (“AEDPA”) establishes a
one-year statute of limitatiorm the filing of habeas corppetitions. 28 U.S.C. § 2244(d).

(d) (1) A 1-year period of limitation shadlpply to an application for a writ of

habeas corpus by a personcustody pursuant to thedgment of a State court.

The limitation period shallun from the latest of—

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented frdiling by such State action;

(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if théght has been newly recoged by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the faal predicate of the claior claims presented could
have been discovered througle #gxercise of due diligence.
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(2) The time during which a properly filegplication for State post-conviction or
other collateral review with respectttoe pertinent judgment or claim is pending
shall not be counted toward any eriof limitation under this subsection.

Under the terms of 28 U.S.C. § 2244(d)(1)(A), Petitioner's judgment of conviction
became final on July 30, 201De., forty-five days after theppellate court's June 15, 2010,
dismissal of his appeal, when the time fdingg a timely appeal to the Ohio Supreme Court
expired. See Searcy v. Carte246 F.3d 515, 518-19 (6 Cir. 2006ee alsMarcum v. Lazarqf
301 F.3d 480, 481 (6th Cir. 200Zudberry v. Warden, Southe@hio Correctional Facility
No. 1:14-cv-676, 2015 WL 4078106, at *1 (S.D. Obwdy 6, 2015). The statute of limitations
began to run the following day and expired gmar later, on July 31, 2011. Yet Petitioner
waited until July 20, 2015, - almosiur years later - to execute tRetition Further, none of
Petitioner's collateral filings (the first of wiiavas filed on June 27, 2012) tolled the running of
the statute of limitations under 28 U.S.C. § 223@dbecause the statewrts dismissed those
filings as untimely.SeePace v. DiGuglielmp544 U.S. 408, 417 (2008)(“[T]ime limits, no
matter their form, are ‘filing’ conditions,” and wle the state court rejects a post conviction or
collateral action as untimely, it is not “properly @ileso as to toll theunning of the statute of
limitations under § 2244(d)(2)Bonilla v. Hurley 370 F.3d 494, 497 (6th Cir. 2008&f
curiam)(concluding that a motion fon delayed appeal denied by the Ohio Supreme Court as
untimely does not toll the running tfe statute of limitations undg& 2244(d)(2). Moreover, the
statute of limitations had already expired prior to the time Paditioner filed those actionSee
Vroman v. Brigano346 F.3d 598, 602 (6th €£i2003)(“The tolling provision does not. . .

‘revive’ the limitations periodife., restart the clock at zero); it can only serve to pause a clock
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that has not yet fully run. Once the limitatiqrexiod is expired, collaterpetitions can no longer
serve to avoid a statute of limitations.”).

Petitioner asks the Court to equitably toll thening of the statute of limitations, arguing
that his attorney failed to advise him ofethime limitations for filing a petition for post
conviction relief or of the Ohio rules of procedure. He asserts thptdiseincarcerated status
justifies equitable tolling of the statute of lintitmms, and represents thia¢ has been without
legal training or the assistanceaafunsel since the time of higeltt appeal. Petitioner also notes
that he is in federal custodgnd without access to Ohio l&wPetitioner insists that he has acted
diligently in pursuing his post conviction rights: he attempted to contact his appellate counsel,
but was unable to speak with lagorney over théelephone. He also attgted to obtain advice
from the Clerk of Court, the “Review Cagesearch Program, Inmate Advocacy Group,” and
the public defender’s office. He sought assistdrm® a paralegal inannection with the filing
of his state post conviction petitip but that person failed toldi the petition after advising
Petitioner that he would do s&hen Petitioner wrote to the publiefender’s office, he learned
that the time for filing a petition for post convimi relief had alreadyxgired. Petitioner also
insists that he filed a timely post convictibrief with the Ohio @urt of Appeals. See generally
Response in Opposition

Petitioner has also attached various documienssipport, including several letters from
his appellate counsel. (ECF No. 16-2). Inteeledated September 11, 2009, his attorney advised
Petitioner that he could pursue a petition for mpostviction relief if hewanted to introduce new
evidence in support of his claims, and told horcontact the public defender’s office regarding

the filing of such a motion.d. at PagelD# 1053. A letter wa June 17, 2010, indicates that

? Petitioner is currently in federal custody, although he remains subject to future custody in Ohio in connection with
the convictions that are the subject of this actiBeeRespondent’s Motion to Dismjd3agelD# 83.
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appellate counsel had sent Petigr a copy of the trial transpts and would forward a copy of
the appellate court’s decision upi® receipt. Appellate counsativised Petitioner at that time
that Petitioner could file a petition for postnwiction relief in order to submit evidence not
available at the time of trial Appellate counsel alsadvised Petitioner #t he did not handle
such matters.ld. at PagelD# 1055. Petitioner also latached a document dated August 8,
2010, that he apparently received from thdidfeal Inmate Advocacy Program; a copy of an
August 23, 2010, request for the appwiaht of counsel made by hind. at PagelD# 1057; a
letter dated August 30, 2010, sent Pgtitioner to the Clerk of the Franklin County Court of
Appeals requesting a “post conviction relief’ habeagyus form,” and instructions for the filing
of such actionjd. at PagelD# 1058 letter dated January 11, 2011, from the Office of the
Federal Public Defender indicatitigat it could not assist him itme filing of a § 2254 petition
unless appointed by the Coud, at PagelD# 1059; and a ettdated December 15, 2011, from
the Office of the Franklin County Public Defen@elvising Petitioner that it could not assist him
or provide him with advice regarding the time limitations for filing collateral actimhsat
PagelD# 1060.

The AEDPA's limitations period is not jurisdictional and is subject to equitable tolling.
Equitable tolling of the statute of limitations, hoxee, is granted sparingly in habeas casese
Hall v. Warden, Lebannon Carimst, 662 F.3d 745, 749 (6th Cir. 2011). In order to establish
entitlement to equitable tolling, a petitioner mestablish that (1) he has been pursuing his

rights diligently and (2) some extraordinaryctimstance stood in his way and prevented him

* The letter also indicates that the public delfer’s office advised Petitioner as follows:
If you wish to go to federal court, you must fiesthaust your remedies in state court. This means
seeking review from the highest appellate couth@state, but does not necessarily require filing
a 26(B) motion or seeing [sic] postconviction relief. If your case was decided in 2010 you may
already be past the deadline for filing in federal court.

Exhibit 16-2(ECF No. 16), PagelD# 1060.
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from filing in a timely fashionHolland v. Floridg 560 U.S.641, 649 (2010)(citingace,544
U.S. at 418)). The petitioner beahe burden of demonstrating the is entitled to equitable
tolling. Ata v. Scuft662 F.3d 736, 741 (6th Cir. 2011).

The Supreme Court has allowed equitatdlting where a claimant actively pursued
judicial remedies by filing a timg] but defective, pleading or whe he was induced or tricked
by his opponent's misconduct into aliag the filing deadline to pas$twin v. Dep't of Veterans
Affairs, 498 U.S. 89, 96 (1990). Where the claimant falitedxercise due diligence in preserving
his legal rights, courts armuch less forgivingld.; Jurado v. Burt337 F.3d 638, 642—-13 (6th
Cir. 2003). A prisoner'pro seincarcerated status, lack khowledge regarding the law, and
limited access to the prison's law library or legal materials do not provide a sufficient
justification to apply equitable totg of the statute of limitationsHall, 662 F.3d at 751 (citation
omitted). These are conditions typical for many prisoners and do not rise to the level of
exceptional circumstance&roomes v. ParkerNo. 3:07—cv-0124, 2008 WL 123935, at *5
(M.D.Tenn. Jan.9, 2008) (citingllen v. Yukins366 F.3d 396, 403 (6th Cir. 2004)). Similarly,
bad advice from a fellow inmate or other nam#/ers does not constitute grounds for equitable
tolling of the statute of limitationllison v. SmithNo. 2:14—cv-10423, 2014 WL 2217238, at
*5 (E.D.Mich. May 29, 2014) (citingsmith v. Beightler49 F. App’x 579, 580-81 (6th Cir.
2002); United States v. Cicerd,4 F.3d 199, 204-05 (D.C.Cir. 2008)enderson v. Johnsoi
F.Supp.2d 650, 655 (N.D.Tex.1998)). A “[p]etitioner's reliance on jailhouse lawyers is not an
extraordinary circumstance wanting equitable tolling.” Arriaga v. GonzalesNo. 13-1372—
AG (JPR), 2014 WL 5661023, at {2.D.Cal. Oct.31, 2014) (citaths omitted). “Generally, a
habeas petitioner's reliance on unreasonable orreutdegal advice from his attorney is not a

valid ground for equitable tolling of the statute of limitatiorBfown v. BaumanNo. 2:10—cv—
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264, 2012 WL 1229397, at *9 (W.D.Mich. April 12, 201@itations omitted). “The fact that
Petitioner may be ignorant of the law and instehdse to rely on counisen itself, does not
provide a basis for equitablelling. Neither a prisonerigro sestatus nor his lack of knowledge
of the law constitute[s] extraordinary circumstances justifying equitable tollingaylor v.
Palmer, No. 2:14-cv-14107, 2014 WL 6669474, at ¢@.D.Mich. Nov.11, 2014) (citing
Rodriguez v. Elo195 F.Supp.2d 934, 936 (E.D.Mich. 200)hnson v. United States44 U.S.
295, 311 (2005) (“[W]e have never accepped serepresentation alone procedural ignorance
as an excuse for prolonged inattention whestadute's clear policy calls for promptness”)).
“Attorney miscalculation is simply not sufficient tearrant equitable tolig, particularly in the
postconviction context where prisoners hawe constitutional ght to counsel.” Lawrence v.
Florida, 549 U.S. 327, 336-37 (2007) (citation omitted) Hbilland, 560 U.S. 631, the Supreme
court held that egregious misconduct by attorney may constitute an extraordinary
circumstance warranting equitable tolling of #tatute of limitations, bunoted that a “garden
variety claim of excusable negtgcsuch as a miscalculation that leads a lawyer to miss a filing
deadline, would not justify the equitablelling of the statute of limitations.ld. at 651-52
(citations omitted).

The record in this action does not justify tlggigable tolling of thestatute of limitations.
Appellate counsel’s alleged failure to advisditRmer of the time limitdons for filing a state
petition for post conviction reliefloes not rise to the level efgregious attorney misconduct
sufficient to justify the equitable tolling ahe statute of limitations. Although Petitioner
provides lengthy explanations for his failure tangay with Ohio’s procedural rules, Petitioner
fails to explain his lengthy delag pursuing federal habeas corpe$ief. The record does not

demonstrate that Petitioner acteih diligence or that an extordinary circumstance prevented
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his timely filing. Petitioner exeted this habeas corpus petition almost four years after the
statute of limitations had expired. By los/n account, the Franklin County Public Defender
advised him, in a letter dated December 15, 2Qhat he did not needb file state post
conviction or collateral amins in order to file a federdlabeas corpus p&on, and advised
Petitioner that the statute dmitations for the filing of a 8 2254 petition may have already
expired. SeeECF No. 16-2, PagelD# 1060. Stietitioner did not execute thietition until
July 20, 2015. Nothing prevented him from doing so earlier.

Neither Gunner v. Welch749 F.3d 511 (& Cir. 2014), norParis v. Turner,187 F.3d
637, unpublished, 1999 WL 357818"(6ir. June 28, 1999), referréal by Petitioner, support his
claim for equitable tolling ofhe statute of limitations. IGunner,the United States Court of
Appeals for the Sixth Circuit held that, wheam attorney performsn a constitutionally
ineffective manner by failing to ate his client of the time rhitations for filing a state post
conviction petition, the petitioner may edtab cause for his procedural defauRaris v. Turner
also involves a claim of ineffective assistarafecounsel as cause sufficient to excuse the
procedural default. The Sixth Circuit concluded that the petitioner had established cause for his
procedural default where his appellate attorhag failed to provide him with any guidance on
how to further appeal, and the public defender’s office, which placed the petitioner on a three
year waiting list, failed to inform him that he was in danger of a procedural defdulat *3.
Neither of these cases involve the running ef skatute of limitations under 28 U.S.C. 2244(d),
or the circumstances isue here.

Petitioner also contends that his actualacence justifies the equitable tolling of the
statute of limitations. In support of this cention, he maintains that prosecution withess Deon

Cheeks lied because the prosecutor promised Cheeks leniency in exchange for his testimony
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against Petitioner. Referring to inconsistendarethe trial testimony, Petitioner argues that the
evidence is insufficient to edtlish his guilt. He asserts thhts newly discovered evidence

involves his attorney’s failure to call a defengpaat to testify on the unreliability of eyewitness
identification.

The one-year statute of limitations may igly tolled upon a “credible showing of
actual innocence.” Souter v. James395 F.3d 577, 602 (6th Cir. 2005). Accordingly, “a
petitioner whose claim is otherwigime-barred may have the claim heard on the merits if he can
demonstrate through new, reliable evidence not aailat trial, that it isnore likely than not
that no reasonable juror would hawaifid him guilty beyond a reasonable douliates v. Kelly
No. 1:11-cv—1271, 2012 WL 487991 (N@hio Feb.14, 2012) (citin§outer,395 F.3d at 590).
Actual innocence means factual innocence, not mere legal insuffici&esy Bousely v. United
States523 U.S. 614, 623 (1998).

The sole issue before this Court is whether the one-year statute of limitations bars this
case from review, or whether Petitioner can ldih that equitable tolling nonetheless permits
review of his claims. Neithehe evidence introduced at triabr the credibility of prosecution
witnesses constitutes the sort of new evidetheg is required to support a claim of actual
innocence. See Snyder v. WardeN]arion Correctional Inst No. 2:11-cv-800, 2013 WL
3367864, at *1 (S.D.Ohio July 5, 2013)i@ence already presentedtatl or available at that
time does not constitute new evidence of actual innocence)(tiéngir v. Warden, Southern
Ohio Correctional Facility 886 F.Supp.2d 718, 729 (S.D.Ohio 2012) (quosiatlup v. Delp
513 U.S. 298, 324 (1995)3ee also Gulertekin v. Tinnelman—Coqp@&40 F.3d 415, 427 (6th
Cir.2003)); Stout v. Warden, Toledo Correctional Ins2014 WL 1682824, at *11 (N.D. Ohio

April 17, 2014)(citingSchlup,513 U.S. at 327)(same)). Patiier's assertion that a defense
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expert on the unreliability of eyewitness idenation would have assisted him, or that the

record shows that his identification by the vicasthe perpetrator was unreliable in this case do

not establish his actual innocenceasao justify equitable tolling ahe statute of limitations.
Therefore, the Magistrate JudggECOMMENDS that this action be DISMISSED as

untimely.

Procedure on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, filadaserve on all parties written objections to those
specific proposed findings or recommendations to which objeas made, together with
supporting authority for the objection(sh judge of this @urt shall make ade novo
determination of those portiod the report or specified pposed findings or recommendations
to which objection is made. Upon proper objecti@angjdge of this Court may accept, reject, or
modify, in whole or inpart, the findings or mmmendations made herein, may receive further
evidence or may recommit this matter to the msiagie judge with instructions. 28 U.S.C. §
636(b)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review thHeeport
and Recommendation de npamd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendatid®ee Thomas. Arn, 474 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir.1981).
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The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of

appealability should issue.

s/ _Norah McCann King
NorahMcCannKing
United States Magistrate Judge
January 29, 2016
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