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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TUNNELL HILL RECLAMATION, LLC,
Case No. 2:15-CV-2720
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Kemp
ENDURANCE AMERICAN,
SPECIALTY INSURANCE CO.,

Defendant.

OPINION & ORDER

This insurance coverage dispute is betbeeCourt on Defendant Endurance American
Specialty Insurance Company’s Motion for Judgtren the Pleadings. (Doc. 9.) The Court
DENIES the Motion. In addition, the COURENIES ASMOOQOT in part andGRANTS in
part the Motion to Bifurcate and Stay Discovery. (Doc. 27.)

. BACKGROUND
A. Factual Background

On January 27, 2012, Defendant Endurancedean Specialty Insurance Company
(“Endurance”), an insurance carrier incorporateBelaware with a pricipal place of business
in New York, issued an insurance policyRintiff Tunnell Hill Reclamation, LLC (“Tunnell
Hill”), a landfill operator in Perry County, Ohio, for a landfill at 2500 Township Road 205,
Route 2, New Lexington, Ohio. (Compl., Doc. H&t2, 9, 11.) The period of coverage for the
policy (“policy period”) was Jauary 29, 2012 to January 29, 20181. &t  14.) The policy
consisted of the following coverage sections: occurrence-based Commercial General Liability
(“CGL"); claims-based Contractors Pollati Liability (“CPL”); and claims-based

Environmental Impairment hability (“EIL”). (ld. at T 10.)
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The EIL portion of the policy reads as follows:

The Companyshall pay, up to the Limits dfiability and in excess of th&elf-Insured
Retention on behalf of thénsuredall:

Cleanup Costsf thelnsured

Liabilities for Property Damagéo aThird Party (includingCleanup Cosis
Liabilities for Bodily Injuryto aThird Party, and

Defense Expenses

resulting fromPollution Conditionsat, upon, within, under or migrating from a
Scheduled Locatiowhich commenced during tiolicy Periodor after theRetroactive
Date, if any and wer®iscoveredand reported to theompanyduring thePolicy Period
the Automatic Extended Reporting Period ar @ptional Extended Rerting Period, if
any. AClaimunder this coverage must be reported taQbmpanyin accordance with
Section VII. Conditions.

(Environmental Impairment Liability Policy, Doc.1lat 4.) The retroactevdate for the landfill
in question is January 29, 2000. (Compl., Doc. 1 at § 15.)

The policy further defines the following terms:

e Discovered

The termDiscoveredmeans the point in time at which any officer, director,
executive or employee responsible for environmental compliancelo$ared
becomes aware of the existence &adlution Condition

e Pollutant(s)

The termPollutant(s)means any solid, liquid, gasecusthermal irritant or
contaminant, including smoke, vapor, sdoines, acids, alkalis, chemicals, toxic
chemicals, liquids or gases, othertants or contaminants or any discarded
materials of any kind . . . .

e Pollution Conditions(s)

The termPollution Condition(s)neans the gradual or sudden unintended
discharge, dispersaklease or escape Bbllutantsat, upon, within, under or
migrating from eéScheduled Locatiowhich thelnsuredhad notDiscoveredat the
time of inception of thi$olicy, unless such previoushiscovered Pollution
Conditionhas been listed by endorsemas first reported to th€ompanyduring
thePolicy Period and commenced during tRelicy Periodor after the
Retroactive Datgif any.



(Environmental Impairment Liability Policy, Doc. 1-1 at 8, 12.)

The policy contains an exclies provision, which statesdhthe policy “does not cover
anyClaimsarising out of, based upon, resulting fromnath respect to . . . Known Conditions,”
which are defined as “[a]njollution Conditions Discoveregrior to the inception of this Policy.
This exclusion does not apply Rollution Conditiongisclosed to th€ompanyprior to the
inception of thidPolicy and specifically listed by endorsementld. @t 14-15.) The policy does
not list any pollution condition by endorsemere¢Doc. 1-1.)

Finally, the policy provides that Endurance$the right and the duty to defend the
Insuredagainst anylaim resulting from @ollution Condition,” and that “[tjheCompany’sduty
to defend thénsuredshall terminate when t@ompanyestablishes (i) the absence of coverage
under the terms of conditions of thslicy; or (ii) the Limits of Liallity have been exhausted.”
(Id. at 22.)

On September 20, 2012, during the policy persayeral individuals filed suit against
Tunnell Hill and its parent company in tRerry County Court ctfommon Pleas (theBaker
litigation”). (Compl., Doc. 1 at  16.) The piéifs in that case asded that Tunnell Hill and
its parent company failed to control landfill gamissions from the landfill, creating a nuisance
that harmed the plaintiffs.Id.) TheBakerplaintiffs’ amended complaint alleged that on or
shortly after July 2011, Tunnell Hnew about the noxious odorBdkerAm. Compl., Doc. 13-
1 at § 17.) Tunnell Hill notified Endurance of tBakerlitigation on September 25, 2012 and
Defendant responded that it wduiot defend or indemnify Tunnell Hill for the claims in that
case. (Compl., Doc. 1 at 11 19-20.) After Bakerplaintiffs voluntarily dismissed some of
their claims, the case proceeded to trial anghle remaining claim for qualified private

nuisance, and the jury returned a verdict e plaintiffs’ favor on thejuestion of Tunnell Hill's



negligence. I¢l. at 11 21, 24.) The issoédamages owed to tiigakerplaintiffs remains
pending before the state trial courld. @t § 25.)
B. Procedural History

Tunnell Hill filed a complaint againstriurance on August 14, 2015, bringing claims for
bad faith, breach of contract, and unjust enriahimes well as a declaratory judgment under 28
U.S.C. 88 2201 and 2202 that Endurance has atdulgfend and indemnify Tunnell Hill in the
Bakerlitigation. (Doc. 1 at 11 27-54.) On t©ber 12, 2015, Endurance filed an answer as well
as a counterclaim for declaratory judgment thatves no duty to defend or indemnify Tunnell
Hill in that litigation. (Doc.6.) Endurance then filed a Motion for Judgment on the Pleadings,
which Tunnell Hill opposes. (Docs. 9, 13.) Ermhwee later filed a motiogeeking to: (1) stay
discovery pending the resolution of the motionjtmlgment on the pleadings; (2) bifurcate the
bad-faith and punitive-damages claims from all other claims; and (3) stay discovery on the bad-
faith claim pending the resolution of all other oiai (Doc. 27.) Tunnell Hill failed to respond
to that motion.

. STANDARD OF REVIEW

When a motion for judgment on the pleadingsler Federal Rule of Civil Procedure
12(c) is based on the argument that the complailstto state a claim wm which relief may be
granted, it is judged under the same legandard as a Rule 12(b)(6) motiaviorgan v.
Church’s Fried Chicken829 F.2d 10, 11 (6th Cir. 1987) (“Where the Rule 12(b)(6) defense is
raised by a Rule 12(c) motion fudgment on the pleadings, we must apply the standard for a
Rule 12(b)(6) motion in reviewing the distriaiwt’'s decision.”). The Court will grant the Rule
12(c) motion “when no material issue of fact éxiand the party making the motion is entitled to

judgment as a matter of lawJPMorgan Chase Bank, N.A. v. Winggt0 F.3d 577, 582 (6th



Cir. 2007) (quoting?askvan v. City of Cleland Civil Serv. Comm’r946 F.2d 1233, 1235 (6th
Cir. 1991)).

When a party moves for judgment on the pleadings, the Court must construe “all well-
pleaded material allegations of the pleadingghefopposing party . as true, and the motion
may be granted only if the moving party isregheless clearly eitied to judgment.”Id. at 581.
The Court is not required, however, to accept as true mere legal conclusions unsupported by
factual allegationsAshcroft v. Igbal556 U.S. 662, 678 (2009).

In addition to allegations in the complaint, the Court may take into account “matters of
public record, orders, items appearing in the me¢od the case, and exhibits attached to the
complaint.” Nieman v. NLO, In¢c108 F.3d 1546, 1554 (6th Cir. 1997) (citation omitted).
Further, documents that the defendant attachis tootion “are considered part of the pleadings
if they are referred to in the plaintiffsomplaint and are central to her claimAmini v. Oberlin
College 259 F.3d 493, 502 (6th Cir. 2001) (quotiginer v. Klais & Cq.108 F.3d 86, 89 (6th
Cir. 1997)).

(1.  MOTION FOR JUDGMENT ON THE PLEADINGS

Defendant argues that it is entitled tolgment because Plaintiff discovered the pollution
condition prior to the inception tiof the policy but failed toeport it to Endurance before the
policy went into effect or to obtain a “knowormdition” endorsement. (Doc. 9 at 11.)

A. Declaratory Judgment

The interpretation of clear, unambiguous terms in an insurancexcbistordinarily a
guestion of law.Costanzo v. Nationwide Mut. Ins. €832 N.E.2d 71, 77 (Ohio Ct. App. 2005).
When the language of a contract is clear amaimbiguous, a court may look no further than the

terms of the contract to discethe intent of the partiedVestfield Ins. Co. v. Galati¥97 N.E.2d



1256, 1261 (Ohio 2003). When “a contract is ambiguous, a court may consider extrinsic
evidence to ascertain parties’ intentd. Ambiguous contract languageconstrued liberally in
favor of the insured and against the insufesruque v. Provident Life & Acc. Ins. G608
N.E.2d 949, 952 (Ohio 1987).

Tunnell Hill seeks a declaratory judgméimat Endurance has a duty to defend and
indemnify it in theBakerlitigation, and Endurance, in itswaterclaim, requests a declaratory
judgment that it has no such duty. An insurer'syda indemnify arises when liability exists
under the policy.Riverside Ins. Co. v. Wiland74 N.E.2d 371, 375 (Ohio Ct. App. 1984). If
the act is indisputably outside the policg®verage, there is no duty to indemnifgteferred
Risk Ins. Co. v. GiJl507 N.E.2d 1118, 1124 (Ohio 1987). An insurer’s duty to defend is a
contractual obligation and distinct from its duty to indemnif There is no duty to defend if the
Court finds that the complaint’s “allegatiods not fall within the coverage providedZanco v.
Mich. Mut. Ins. Cq.464 N.E.2d 513, 515 (Ohio 1984) (per curiam).

Endurance contests coveragegheontending that TunnellilHhas not pleaded facts that
it discovered the pollution conditiat issue during the policy ped. According to Endurance,
the trial testimony of Tunnell Hill Chief Execué Officer William Gay and General Manager
Rodney Deeds in theakerlitigation establishes thatufinell Hill discovered the hydrogen
sulfide odor problem in December 2011, before the policy period commenced, and there is no
dispute that it did not reportetproblem to Endurance before the start of the policy period.
(Doc. 20 at 3.) Tunnell Hill does not deny titadiscovered an odor problem in December 2011
but argues that this odor emission was a spoedat, distinct from the later odor problems
identified by theBakerplaintiffs, and Deeds also charagzed the December 2011 odor problem

as such during thBakertrial. (Doc. 13 at 8.) In suppaut this position, Tinnell Hill points out



that the landfill was inspected numerous times by the Ohio Environmental Protection Agency
(“OEPA”) and the Perry County Health Depadnt (“PCHD”) and on many occasions received
no notices of violation. Iq. at 7; Ex. E.) Accordingly, TunieHill suggests that the noxious
odors emitted after the policy period commencaght to be considered distinct pollution

conditions that are subject to coverage under the EIL pbli@oc. 13 at 7.)

! Tunnell Hill invokes the doctrine @xpressio unius est exclusio alteritist is, that “where
specific items are listed in a document such aentract, any item ngb listed is typically
thought to be excluded.Caldwell v. The PNC Fin. Servs. Grp., In835 F. Supp. 2d 510, 523
(S.D. Ohio 2011). Pointing to the CGL sectiortla# policy, which defines “occurrence” as “an
accident, including continuous or repeated expotuseibstantially theame general harmful
conditions,” Tunnell Hill contends that becatise EIL coverage section of the policy was
drafted not to include “continuous repeated exposure,” the Edkbction should be construed as
providing coverage for the odewents at issue in thigakerlitigation, which constituted separate
and distinct events discoverddring, not before, the policy period. (Doc. 13 at 10-11.) Tunnell
Hill's reliance on the definitioof “occurrence” is somewhat splaced. The EIL policy is a
claims-based policy while the CGL policy is accurrence-based policy. (Insurance Policy,
Doc. 1-1 at 1-2.) These two typespdficies are “materially different.Buckeye Ranch, Inc. v.
Northfield Ins. Cq.839 N.E.2d 94, 98 (Ohio Ct. Com. PIl. 20054 claims-made policy
provides protection when clainase brought against an insdra@uring the life of the policy,

while an occurrence-based policy provides cage when allegedly wrongful acts occur during
the policy period without regard to when a claim is presented or a suit is filed€iting

Mueller v. Taylor Rental Cty667 N.E.2d 427, 429 (Ohio Ct. App. 1995)).United States v.
A.C. Strip the Sixth Circuit, applying Ohio law, held as follows:

The . .. policy coverage langgeis written in plain, umabiguous language and clearly
states that a claim must be made and regavithin the policy period. It is exactly this
aspect of a claims made policy that aigtiishes it from an occurrence policy. Claims
made policies, unlike occurrenpelicies, are designed to lintiability to a fixed period
of time. To allow coverage beyond that period would be to grant the insured more
coverage than he bargained for and paiddad to require the insurer to provide
coverage for risks not assumed.

868 F.2d 181, 187 (6th Cir. 1989). Here, the pddidgs a condition to the claims-based EIL
coverage that Tunnell Hill must not have digered the pollution contilbn before the policy
period. Because this claims-based, or perhape anxurately, discovery-based coverage is an
entirely different kind of coverage than thecurrence-based CGL coverage for which the
parties bargained, the Cofirtds it unconvincing that #hlanguage of the CGL policy
conclusively establishes the meaning of ttepdied terms in the EIL policy. Because an
occurrence-based policy coversyaevent occurring within the poy period regardless of when
the claim is made, it is necessary to clarifgtttine “accident” covered could include continuous
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Defendant points to trial testimony in tBakerlitigation from Deeds and Gay that they
gained knowledge of a hydrogen sulfide odatypem in December 2011. (Gay Tr., Doc. 9, Ex.
Cat 17, 21; Deeds Tr., Doc. 9, Bxat 69-70.) Gay also testiflehat at this same time he
became aware that the pollution condition was caused by work on the tie-in project, an operation
to expand the facility to begin operating a nescdete waste cell adjacent to the existing waste
cells. (Gay Tr. at 21-2ZeeDeeds Tr. at 74.) Theakeramended complaint alleged that
between December 22, 2011 and November 9, 2012 (the d&dekbeamended complaint was
filed), the OEPA had issued no fewer than 14 notices of violation for failure to control odors and
between January 12, 2012 and November 9, 2012, the PCHD had issued no fewer than 11
notices of violation for failure to control odband implement an odor management pl&akér
Am. Compl., Doc. 13-1 at 1 30-34.)

Deeds and Gay also testified at trial, howetteat the odor events were “sporadic and”
and “not continuous.” (Deeds Tr., Doc. 1&i6126; Gay Tr., Doc. 13-7 at 35.) More
importantly, OEPA inspector Erika Jackson téstifthat it was unpredictable when a facility
would have hydrogen sulfide odasd that the OEPA had conduttether inspections that had
not identified any odors. (Jackson Tr., Db8:2 at 86, 120.) And PCHD inspector Cary
Bowers testified that he had conducted an uoanced, weekly or twicerweekly visit to the
landfill during the time period in question, aslMas thorough quarterly inspections, and that

most of the inspections yielded no odors. (Bowers Tr., Doc. 13-3 at 162-63, 247-48, 285.)

exposure (that is, the precipitating evemttttaused the continuous exposure might have
occurred before the policy period). Therefdhe Court does not rely on this argument in
denying Endurance’s motion for judgment on the pleadings.

2 It is unclear from the face of the complainiamy of the attached documents or other public
records submitted by either party how many of these violations occurred before the beginning of
the policy period on January 29, 2012.



Inspection records attached to Plaintiff's ogpos to Defendant’s motion for judgment on the
pleadings show that on dozens of occasimtsieen July 11, 2011 argril 2, 2015 the landfill
was inspected by OEPA and PCHD and the inspes revealed no viations, including odor
problems, at the landfill. SeeDoc. 13-5.) Most notably, themwere inspections that yielded no
violations on the following dates during theay@receding the inception of the policy and the
year of the policy period: March 29, 2012)y 11, 2012, December 20, 2012, March 26, 2013,
April 16, 2013, April 23, 2013, July 12013, August 30, 2013, October 28, 2013, and
November 5, 2013. (Doc. 13-5 at 15, 17, 22, 24-25, 26, 27, 28, 30, 32, 34.)

The parties dispute whether the terpoftution conditions” in the EIL policy was
intended to include odor eventchuas those at issue in tBakerlitigation, and both have
reasonable arguments in light of the languag@fcontract and the history of inspections
regarding odor events at theatHill. But to the extent thahe parties offer “plausible
interpretations of the agreemeainawn from the contractual languaitgelf,] [this] demonstrates
that the provision is ambiguous” and thus the Chinds that it is not appropriate for resolution
on a motion for judgment on the pleadingst’| Union UAW Local 91 v. Park-Ohio Indus., Inc.
876 F.2d 894, 1989 WL 63871, at *6 (&2ir. 1989) (unpublished).

Nor does the Court find convincing Defendamt&sertion in its reply brief that the
“known loss,” or “loss-in-progress,” doctrine regps judgment in its favor because “one cannot
buy insurance coverage for a loss already known to be in progress.” (Doc. 20 at 9.) The known
loss doctrine generally stands fohétprinciple that losses whichisixat the time of the insuring
agreement, or which are so probable or immineattttiere is insufficient ‘risk’ being transferred
between the insured and the insurer,rexteproper subjects of insuranceBurlington Ins. Co. v.

PMI Am., Inc, 862 F. Supp. 2d 719, 732-3 (S.D. Ohio 2012) (quaoti@puch on Insurance 8



102.8). But this doctrine has not been adopted by Ohio co@ee idat 733 (recognizing that
no Ohio court has adopted the kasgprogress doctrine and two ©@Fcourts have rejected it);
see alsd-ifth Third Mortg. Co. v. Chicago Title Ins. C&92 F.3d 507, 513 (6th Cir. 2012)
(“Whether Ohio recognizes the kmn-loss doctrine is unclear."Pwens-Corning Fiberglas
Corp. v. Am. Centennial Ins. C&60 N.E.2d 770, 777-78 (Ohio Ct. Com. PI. 1995). One Ohio
trial court, in declining to apply the doctrineasoned that “awareness by the [insured] of an act
that might someday result in ‘damages’ i$ equivalent to knowledge of damage&Uuckeye
Ranch, Inc. v. Northfield Ins. G839 N.E.2d 94, 105 (Ohio Ct. Cofl. 2005). Itis unclear
whether the damages that ultimately resulteth the hydrogen sulfide odor events during the
policy period would have been known to Tunmdill before the inception of the policy period
simply because Tunnell Hill knewahthe tie-in project caused tharlier odor events. This is
especially so because, accoglio Deeds, Tunnell Hill had condead at least tlee other tie-in
projects that did not sailt in noxious odors.SeeDeeds Tr., Doc. 9, Ex. B. at 71-72.) The
Court, therefore, declings apply the doctrine here.

Construing the testimony in tiiBakerlitigation in the lightmost favorable to Tunnell
Hill as required on a Rule 12(c) motion, Endwmis not “clearly entitled to judgmenitlinget
510 F.3d at 581. The CoWENIES Endurance’s motion for judgment on the declaratory-
judgment claims.

B. Breach of Contract and Bad Faith Claims

Endurance argues that it cannot be held liable for breach of contract or bad faith because
it owed no duty to defend or indemnify Tunnell Hdf the claims at issue in the Baker litigation
and, therefore, these claims must fail as a matt@w. (Doc. 9 at 19-21.) Because Endurance

makes no other argument that these claims shmuftismissed absent the dismissal of Tunnell
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Hill's declaratory judgment aims, Endurance’s motion for judgment on these claims is
DENIED.
C. Unjust Enrichment

It is well established that Ohio law does petmit recovery under the theory of unjust
enrichment when an express contract covers the same subgeétultman Hosp. Ass'n v.
Community Mut. Ins. Cp544 N.E.2d 920, 924 (Ohio 1989). Plaintiff acknowledges as much
but argues that it is entitled pdead alternative theories ofcvery under Federal Rule of Civil
Procedure 8(d). (Doc. 13 at 13V)iami Valley Paper, LLC v. Lebbing Eng’g & Consulting
GMBH, No. 1:05-cv-702, 2006 WR924779, at *3 (S.D. Ohio Oct. 10, 2006) (rejecting
defendant’s argument that plaffis unjust-enrichment claim wsapreempted even though it was
undisputed that the partieschan express contractpee also United States ex rel. Roby v.
Boeing Co.184 F.R.D. 107, 112-13 (S.D. Ohio 1998kto Chem Laboratories, Inc. v. Turtle
Wax, Inc, No. 3:07-cv-156, 2008 WL 4372697, at *15 n.20 (S.D. Ohio Sept. 23, 2008). The
Court agrees that under RulaBé plaintiff may plead bothreach of contract and unjust
enrichment even though it may not ultimately recover for both. Defendant’s motion for
judgment on the unjust-enrichment clainDENIED.

V. MOTION TO BIFURCATE AND STAY DISCOVERY

On May 31, 2016, Defendant filed a motion segko: (1) stay discovery pending the
resolution of the motion for judgment on the pleadi (2) bifurcate the bad-faith claim from the
other claims in this suit; and (3) stay discovenythe bad faith claim pending resolution of the
other claims in the suit. (Doc. 27 at P)aintiff did not respond to the motion.

Because the Court has now ruled on the motion for judgment on the pleadings, the

motion to stay discovery pendimgsolution of that motion IBENIED ASMOOT.
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As to the request to bifurcate the bad-faigirol from the other claims and stay discovery
on that claim, Endurance argues that sucHiagis necessary because it would prevent
prejudice to Endurance that “waulindoubtedly result from thesdilosure of attorney-client
communications and work product materials thatiid flow from Tunnell Hill's entitlement to
discovery in connection with itsause of action for bad faith.” (Doc. 27 at 9.) Endurance also
asserts that bifurcation and aystould serve the interestsjatlicial economy and avoid juror
confusion because resolution of the coverageeisn its favor would potentially moot the bad-
faith claim and dispose of the litigation entirelyd. Finally, Endurane contends that
bifurcation is mandatory here because Tlind#l seeks punitive damages for its bad faith
claim, and Ohio Revised Code § 2315.21(B) marsddaat a court bifurcate the compensatory
and punitive damages phases of a tort actitsh.af 11.)

The decision whether to bifurcate discovieg within the sound dcretion of the trial
court. Smith v. Allstate Ins. Co403 F.3d 401, 407 (6th Cir. 2005). Plaintiff has failed to
respond to Defendant’s motion, and the Court gdigeiads Defendant’s arguments, at least as
to the mandatory nature of bifurcationtb& bad faith claim from the other claimustrial, well
taken. SeeMaxey v. State Farm Fire & Cas. C669 F. Supp. 2d 720, 724 (S.D. Ohio 2008)
(“Plaintiff's claims for bad faith are tornd therefore subjett [Ohio Rev. Code] §
2315.21(B)(1)); Stewart v. Sicilianp985 N.E.2d 226, 233 (Ohio Ct. App. 2012Although [8
2315.21(B)(1)] does not require hidation of the breach of contract claim and the bad faith
claim, it does require the bifcation of the presentation ofidence of compensatory damages
and that of punitive damages regarding the bad faith tort claim.”).

Although Ohio law does not require a staydfcovery on the bad-faith claim even when

the presentation of evidencetaal must be bifurcategee Boone v. Vanliner Ins. C@44

12



N.E.2d 154, 158 (Ohio 2001) (holdingatha stay of discovery within the discretion of the
district court), the Court finds @t a stay is appropriate herBecause the merits of the bad-faith
claim depend on the outcome of the coverage issisereasonable to staliscovery of the bad-
faith claim until the resolution of the coverage-related claiSmith 403 F.3d at 407. Such a
course of action is likely to streamlinechexpedite final adjudation of this actionDefendant’s
motion to bifurcate the bad-faith and punitive-dansagjaims from the other claims in this suit
and to stay discovery of the bad-faith and puetdamages claims pending resolution of the
other claims iISSRANTED.
V. CONCLUSION

For the foregoing reasons, Defendant’stigio for Judgment on the Pleadings is
DENIED. (Doc. 9.) Defendant’'s Motion ®ifurcate and Stay Discovery BENIED AS
MOOT in part andGRANTED in part. (Doc. 27.) Specifically, tamotion to stay discovery
pending resolution of the motion for judgment on the pleadinDENIED ASMOOT. The
motion to bifurcate the bad-faith claiamd stay discovery on that claimGRANTED.

IT 1SSO ORDERED.

s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: July 12, 2016

13



