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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KIMBERLY BAKER, et al.,
Case No. 2:15-cv-2917
Plaintiffs,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Vascura
NATIONSTAR MORTGAGE LLC, etal.,

Defendants.

OPINION & ORDER

This matter is before the Court on Crddstions for Summary Judgment — Defendants’
Motion for Summary Judgment (ECF No. 36) &dintiffs’ Motion for Summary Judgment (ECF
No. 37). Forthe reasons set forth below, the GBRANTSIN PART AND DENIESIN PART
Defendants’ Motion anGRANTSIN PART AND DENIESIN PART Plaintiffs’ Motion.

. BACKGROUND
A. Factual Background

In September of 1995, Plaintiffs Kimberly Ba& and Dennis Baker executed a promissory
note and mortgage to finance the purchase a@f tiome, located at 4500 Edler Court, Hilliard
Ohio (the “Property”). (ECF No. 37-1 at {1 3, 4). On May 22, 2008, Countrywide Home Loans,
Inc. (“Countrywide”) filed a foreclosure actionaigst the Bakers in éhFranklin County Common
Pleas Court. (ECF No. 36-4). The Bakeregd that the foreclosure action was the first
notification they received from Countrywide thhey were in default on their mortgage. (ECF

No. 37-1 at 1 8).
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On September 21, 2009, the Common Pleas tCentered a judgment and decree of
foreclosure for Countrywide (th&oreclosure Judgement”). (& No. 36-1). The Court of
Appeals affirmed the judgment on appe@lountrywide Home Loans, Inc. v. Bak&fth Dist.
Franklin App. No. 09AP-968, 2010-Ohio-1329. Caynide then assigned the mortgage to
Defendant Aurora Loan Services LLC (“Auroraiyho was substituted as the plaintiff in the
foreclosure action in p&& of Countrywide. (ECF No. 37-1 at  10).

In May of 2012, the Property was awcted off at a sheriff's saleld¢ at § 11). In July of
2012, Aurora transferred the semig of the Bakers’ mortgagman to Defendant Nationstar
Mortgage LLC (“Nationstar”). Ifl. at  12). On August 9, 2012, Aa assigned its auction bid
to Nationstar. (ECF No. 36-2). A few dawser, on August 13, 2012, the Common Pleas Court
entered an order confirming the auction and ordgtiie sheriff to deed the Property to Nationstar
(the “Confirmation Judgment”). (ECF No. 36-3Jhe sheriff did so, anthe deed was recorded
on September 11, 2012. (ECF No. 36-5). Natiorietar executed a deed to Defendant Secretary
of Veterans Affairs (the “VA”), which wasecorded on November 29, 2012. (ECF No. 36-6).
The VA later recorded a deed that conveyedPitoperty back to Nationstar. (ECF No. 36-9).

On February 28, 2013, the Common Pleasirl€ docketed an Agreed Entry Vacating
Plaintiff's Judgment Entry & Decree of Foresure and Dismissing Its Complaint (ECF No. 37-
5). The Agreed Entry statedstithe Foreclosure Judgment “shobdvacated on the grounds that
Plaintiffs post-sale title investigation revealed multiple tax liens neither identified nor
extinguished in the foreclosure.d(). The parties agreed to dismiss the action without prejudice
pursuant to Federal Rule Givil Procedure 41(a).lq.).

After the Foreclosure Judgment was vadatBlationstar began sending the Bakers

mortgage statements and other correspondencel . 37-1 at 1 14). The Bakers then hired



counsel to address Nationssacollection activity. [d. at § 15). The Bakers’ counsel sent
Nationstar a letter dated Febru@§, 2014 (the “Letter”). (ECF &l 37-6). The Letter states that
the Bakers “dispute all late fees, charges, inspedees, property appraisal fees, forced placed
insurance charges, legal fees, and corpodhtaraces charged” to the Bakers’ accouid.).( The
Letter represents that the Bakers believerthecount with Nationstar was “in error for the
following reasons: the balancealis erroneous due to excessfees and interest.”ld;). The
Letter then requested eigtdategories of information:

1. The name, address, and telephone numkieeaiwner of the note, plus the name of
the master servicer of the note.

2. The date that the current note holder aeglihis mortgage note, and from whom it
was acquired.

3. The date your firm began servicing the loan.

4. A complete payment history of how payrteeand charges weepplied, including the
amounts applied to principal, im&st, escrow, and other charges.

5. The current interest rate on this l@ard an accounting of any adjustments.
6. A statement of the amount necegda reinstate this loan.

7. A complete copy of the loan closing documents, including a copy of the note and
mortgage.

8. A copy of all appraisals, property inspectioasd risk assessments completed for this
account.

(1d.).

Nationstar received the Letter on March 4, 2@ sent a correspondence to the Bakers’
counsel on March 6, 2014, acknowledging receighefLetter and statingpat Nationstar was in
the process of reviewinthe Bakers’ concerns. (ECF Noafly 85; ECF No. 36-8). Nationstar
subsequently sent a respongtetedated March 21, 2014 (the “Response”). (ECF No. 37-7). The

Response stated that the owmdrthe note was Defendant Lehm Brothers Holdings, Inc.



(“Lehman Brothers”) and thdflationstar was the servicer.d(. The Response included an
address for Lehman Brothers aindtructed the Bakers to contact Nationstar directly with any
guestions. Ifl.). The Response stated that the “l@ad related documents were reviewed and
found to comply with all state and fedegaidelines that regulate them.1d(). It further stated:
You asked us to provide Appraisal, progeirispections, risk assessments, the current
interest rate, which is 6%, and an accountof any adjustments.Additionally, we
normally provide Nationstar’s Welcome letter andst recent Billing Statement, but after
conducting an investigation, Natistar is unable to locateglinformation you requested.
This information is unavailable. However, diel review the accoungnd all transactions
appear to be correct from our records revidiwou think this is an error in the servicing

of the account, please let us know so that we can investigate and resolve any potential
servicing error.

(1d.).
B. Procedural Background

Plaintiffs Kimberly Baker and Dennis Bakaritiated this action against Defendants
Nationstar, Aurora, Lehman Brothers, andWeon October 15, 2015, alleging violations of the
Real Estate Settlement Procedures Act (“RESR@8unt I) and the Fair ¢ Collection Practices
Act (“FDCPA”) (Count V). (ECF No. 1). Tén Complaint seeks dechtory judgment and
injunctive relief extinguishing any rights of Rmdants to enforce the mortgage loan and
prohibiting them from doing s@ounts Il and IV). If.). The Complaint further seeks to quiet
title to the Property in Platiffs’ favor (Count IlI). (d.).

The VA filed an Answer on December 18, 201%tisgy that the United States has no
interest in the Property and regtiag to be dismissed from tlaetion. (ECF No. 7). Aurora,
Lehman Brothers, and Nationstar (“Defendantd&dfan Answer to the Complaint on December
14, 2015. (ECF No. 5). Defendants filed a Motion for Summary Judgment on September 29,

2017. (ECF Nos. 36). On the same day, the Baliled a Motion for Summary Judgment as to



liability only, seeking to scheduketrial to determine the amounttbkir damages. (ECF No. 37).
The Motions for Summary Judgment are now ripe for decision.
. STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) providagelevant part, that summary judgment is
appropriate “if the movant shovikat there is no genuine issuetasany material fact and the
movant is entitled to judgment asnatter of law.” In evaluating such a motion, the evidence must
be viewed in the light most favorable to tenmoving party, and all reasonable inferences must
be drawn in the non-moving party’s favorUnited States Sec. &xeh. Comm’n v. Sierra
Brokerage Servs., Inc712 F.3d 321, 327 (6th Cir. 2013) (citimgsinger v. Police Dep't of City
of Zanesville 463 F.3d 569, 572 (6th Cir. 2006)). This Court then asks “whether ‘the evidence
presents a sufficient disagreement to require submnisgia jury or whether it is so one-sided that
one party must prevail as a matter of lawPatton v. Bearder F.3d 343, 346 (6th Cir. 1993)
(quoting Anderson v. Liberty Lobby77 U.S. 242, 251-52 (1986))[S]Jummary judgment will
not lie if the dispute is about a material fact thag@&uine,’ that is, if te evidence is such that a
reasonable jury could return a verdict for the non-moving padynderson477 U.S. at 248.

1. ANALYSIS

As an initial matter, the Court notes that Plaintiffs have never objected to the VA’s request
to be dismissed from this action (ECF No. Tid &he VA has not participadl any further in this
matter. The Court heredyl SMISSES the VA from the above-captioned matter. The claims
alleged against the remaining Defendartsdiscussed in turn below.

A. RESPA
Congress enacted RESPA “tsume that consumers throughalié Nation are provided

with greater and more timely infmation on the nature and costslod settlement process and are



protected from unnecessarily high settlenwrdrges caused by certain abusive practidésga
v. First Fed. Sav. & Loan Ass’n of Detro#22 F.2d 918, 923 (6th Cir. 1980) (quoting 12 U.S.C.
§ 2601(a)). The “settlement process” contempléigdhe statute was origally intended to be
the negotiation and execution ofortgage contracts, butehscope was expanded in 1990 to
encompass loan servicingvarais v. Chase Home Fin. LL@36 F.3d 711, 719 (6th Cir. 2013)
(internal citations omitted). RESPA is a remediatige and is construed broadly to effectuate its
purposes.Carter v. Welles—Bowen Realty, In653 F.3d 979, 985-86, n. 5 (6th Cir. 2009).

The relevant statutory provisiom$ RESPA can be broken dowimto three parts. First,
the statute provides a mechanismborrowers to request informati relating to the servicing of
a loan, by submitting a written correspondencehto servicer known as a “Qualified Written
Request” (“QWR”). RESPA provides requiremethitat a consumer’s correspondence must meet
to constitute a QWR:

For purposes of this subsection, a qualified written request shall be a written

correspondence, other than notice on a paycwipon or other payment medium supplied

by the servicer, that—

(i) includes, or otherwise enables the sawio identify, the name and account of
the borrower; and

(if) includes a statement of the reasons for the belief of the borrower, to the extent
applicable, that the account is in errorppovides sufficient detail to the servicer
regarding other information sought by the borrower.
12 U.S.C.A. 8 2605(e)(1)(B).
Second, upon receiving a QWR, RESPA places an obligation on the servicer to
acknowledge receipt of the QWR within five dagad do any one of the following within thirty

days:

(A) make appropriate correctiomsthe account of the borrower, including the crediting of
any late charges or penalties, and transmihéoborrower a written notification of such



correction (which shall includéne name and telephone numbéa representative of the
servicer who can providessistance to the borrower);

(B) after conducting an investiga, provide the borrower with written explanation or
clarification that includes—

(i) to the extent applicable, a statement of the reasons for which the servicer
believes the account of the borrower is eotras determined by the servicer; and

(if) the name and telephone number ofrafividual employed by, or the office or
department of, the servicer who canyde assistance to the borrower; or

(C) after conducting an investigan, provide the borrower with written explanation or
clarification that includes—

() information requested by the borrowelaorexplanation of why the information
requested is unavailable or canbetobtained by the servicer; and

(if) the name and telephone number ofratividual employed by, or the office or
department of, the servicer who camovide assistance to the borrower.

12 U.S.C.A. 8 2605(€1)(A); (e)(2).
Third, once a servicer receives a QUWRESPA prohibits the servicer from reporting on
the borrower’s credit during a limited period of time:

During the 60—day period beginning the date of the servicereceipt from any borrower

of a qualified written request relating to a dispute regarding the borrower’'s payments, a
servicer may not provide information redesmg any overdue payment, owed by such
borrower and relating to such period or qualified written reigjteeany consumer reporting
agency (as such term is defined under ead®03 of the Fair Reporting Act [15 U.S.C.S.

§ 1681a]).

12 U.S.C. § 2605(e)(3).

Here, there is no reasonable dispthat the February Lettexa QWR. On its face, the
Letter purports to be a QWR. (EGP. 37-6) (“This letter is gualified written request (“QWR”),
pursuant to the Real Estate Settlement andd@iires Act.”). The Letter includes the Bakers’
name and account, and details a list of imfation sought in numbered paragraphil.).( This

Court has analyzed a letter seeking the exact gaiorenation on at least two previous occasions



and found “no reasonable dispute” thia¢ letter is a valid QWR.See McMillen v. Resurgent
Capital Servs., L.R.No. 2:13-CV-00738, 2015 WL 5308236, at *5 (S.D. Ohio Sept. 11, 2015)
(Marbley, J.) (“[T]here is no reasonable dispute that the June ie#eQWR: it designated itself
as a QWR; stated the name andoact of the borrower, thereby etialy the servicer to identify
the same; and satisfied the disjunctive optiog @605(e)(1)(B)(ii) by sufficiently detailing for
the servicer eight types of informaii sought in its numbered paragraphdi}tle v. Residential
Funding Corp, No. 2:13-CV-353, 2014 WL 3845802, at *5.05 Ohio Aug. 5, 2014) (“In this
case, the purported QWR sufeiaitly detailed eight types afiformation sought by numbered
paragraphs. . .. Thus, having satisfied one oflisjanctive options, there is no reasonable dispute
that the Hittles sent Ocwen a valid QWR.The only remaining quesins, then, are whether
Nationstar’'s Response satisfied its obligationdar RESPA and whether Nationstar is liable for
reporting on the Bakers’ creditstory after receiving the QWR.

1. Whether Nationstar's Respanwas Sufficient under RESPA

Under RESPA, a servicer can validly respond QWR in one of three ways: “A servicer
can make corrections to the account. 12@.8.2605(e)(2)(A). A servicer, following an
investigation, can clarify why thaccount is already correctl2 U.S.C. § 2605(e)(2)(B). Or a
servicer can, after an investtgm, provide the borrower with a itten explanation or clarification
that includes information requested and explaihg information not prodded cannot be obtained
or provided by the servicer. 12 U.S.C. § 2605(e)(2)(B8uty v. Pennymac Loan Servs., | INO.

2:15-CV-2909, 2016 WL 5719804, at *8 (S.D. Ohio S&M 2016) (internal citations omitted).

! The Bakers also alleged in the Complaint tationstar failed to acknowdige receipt of the Letter

within five business days, as required by 12 U.S.26G5(e)(1)(A). (ECF No. 1 at  87). Defendants,
however, presented evidence that they did acknowledge receipt within five days of receiving the letter.
(ECF No. 36-8). The Bakers did not dispute this through briefing or at oral argument. The Court,
therefore, will not consider this argument.



RESPA is written in the disjunctive, meaning ave®r need not complete all three options to
satisfy its obligation, but this Court has heldttta servicer does not have unfettered discretion
about which of the three options to choosklittle, 2014 WL 384502, at *8. Instead, “common
sense, plain language, and liberahstruction dictate #t it must choose &happropriate option
under the circumstances.’'Marais v. Chase Home Fin., LLGlo.: 2:11-cv-314, 2014 WL
2515474 (S.D. Ohio, June 4, 2014#ere, it is undisputed that Natistar did not make corrections
to the account, and the Bakers do not argue that it should have. Thus, the first option is not at
issue, and the Court will focus on the sufficiency of Nationstar's Response under 12 U.S.C. §
2605(e)(2)(B) and (C).

Without specifying which option they beliewvas appropriate, ¢hBakers make two
arguments as to why Nationstar's March 24 Respalig not comport with the requirements of
RESPA. (ECF No. 37 at 8). First, they point tat the Letter requested copies of appraisals and
property inspections, and Nationstar's Response doeprovide any information regarding these
charges or a single copy tife inspection reportsld( at 8-9). The mortgage statement included
as part of the Response shows that a t§tdl2,951.55 was charged for property inspections, and
the Bakers argue this would suggest that 88pantions of the Property have been conducted,
based on the cost of $15.00 per inspection notetivim inspections conducted in March of 2014.
(Id.). Second, the Bakers argue generallgt thNationstar did not conduct a meaningful
investigation into the errors alleged in the Letted. &t 9-10).

In response to the Bakerstdt argument, the Defendants camd that they cannot violate
RESPA by failing to respond to inquiries regaglappraisals and propgrinspections, because
such inquiries do not relate teervicing” under RESPA. As Dendants point oytsome courts

have made a distinction between requests relating to servicing and those that do not relate to



servicing, finding RESPA liability can only resultrféailing to respond taequests related to
servicing.See, e.gMinson v. CitiMortgage, In¢No. CIV.A. DKC 12-2233, 2013 WL 2383658,

at *4 (D. Md. May 29, 2013) (“[C]ourts have drawn a distinction betvesenmunications related

to the servicing of the loan, which are covktmder RESPA, and those challenging the validity
of a loan, which are not.”). Under this viewRIESPA, courts have held that failing to respond to
inquiries concerning gaisals and property inspections cannot create RESPA liability because
such information does noglate to servicing.See, e.g.Lohman v. Beneficial Fin. I, IncNo.
1:17CV342, 2018 WL 1562021, at *3 (S.D. Ohio M3, 2018) (Barrett, J.) (“[A]ppraisals and
property inspections fall outside the scope oSRE because such documents do not relate to the
servicing of the loan.”).

This Court, however, disagrees with the riistcourts that haveheld that inquiries
regarding appraisals apdoperty inspection fees cannot creRESPA liability. Under the plain
language of 12 U.S.C. § 2605(e)e thnly subsection that explicithequires a borrower’s inquiry
to relate to the servicing od loan is 12 U.S.C. § 2605(e)(1)(A), requiring the servicer to
acknowledge receipt of a “quaétl written request from the borrower . . . for informatielating
to the servicingof such loan . . . within 5 days.12 U.S.C. § 2605(e)(1)(A)lemphasis added).
The statutory text does not limit the definitimf QWR, found in te next subsection, to
correspondences related to servicing. Nor doesxheention the word “servicing” in the section
atissue here—12 U.S.C. § 2605(e)(2). Wherbkeas, “Congress includgsrticular language in
one section of a statute but omits it in anotlieis generally presumed that Congress acts
intentionally and purposgin the disparate inclusion or exclusioriKeéene Corp. v. United Stafes
508 U.S. 200, 208 (1993) (quotifyssello v. United State$64 U.S. 16, 23 (1983)). Congress

could have, but did not, includeetiword “servicing” in the defition of QWR or in explaining

10



the options a servicer who receiveeWR must take within thirtglays to fulfill its obligations
under RESPA. This Court will not read the wésdrvicing” into the statute where it is not, and
thus holds that the information sought by the borrowed not relate to sécing to constitute a
QWR, and a servicer mustlfill its obligations under 12 &.C. § 2605(¢e)(2) regardless of
whether such information relates to the statuttefmition of “servicing.” Any other reading of
the statute would render the words “reigti to the servicing of such loan” in
12 U.S.C. 8§ 2605(e)(1)(A) a mere surplusa§eeHibbs v. Winn542 U.S. 88, 101 (2004) (“A
statute should be construed so thHect is given to all its prosions, so that no part will be
inoperative or superfluous, void or igaificant.”) (internal citations omitted).

The Seventh Circuit’s reasoning@atalan v. GMAC Mortg. Corp629 F.3d 676 (7th Cir.
2011) is persuasive. Ratalan the mortgage servicer argued tiiatborrower “merely dispute[s]
a debt or request[s] informatiottie servicer’s “obligtions under section 260&te not triggered.
629 F.3d at 686. In making its argument, the defegervicer relied on maerous district court
cases finding such requests miat relate to “servicing.”ld. The Seventh Citgt rejected that
argument, finding that if it acctga the servicer's argument, lender would have no obligation
to respond to a borrower who expressed her bblegfher account was in error but was unable to
provide specific reams for that beliefan untenable result under tla@guage of the statuteld.
The court thus held that “any request for imfiation made with sufficient detail is enough under
RESPA to be a qualified written request and thusigger the servicer’s digations to respond.”
Id. at 787. This Court agreesThe Bakers’ request seeking infmation about appraisals and
property values triggered Nationstar’s obligatiorrespond, regardless of whether such inquiry

relates to “servicing.”

11



Further, the Court finds thatven if the information souglm the QWR must pertain to
servicing, the statutory definition of “servicings broad enough to encompass appraisals and
inspection charges. RESPA defines “servicing” to mean:

receiving any scheduled periodic paymentsrfra borrower pursuant to the terms of any

loan, including amounts for escrow accounts dbed in section 2609 of this title, and

makingthe payments of principal dnnterest and such other payments with respect to the
amounts received from the borrower as mayeogiired pursuant to the terms of the loan.

12 U.S.C.A. 8 2605 (i). Defendants argue ttte definition is limited to the receipt and
application of a borrower’s payment§ECF No. 36 at 7). While is undisputed that Nationstar
did not actually receive any pagmts for inspection or appraidaks from the Bakers, the Court
does not read the definition of servicing todmelimited. Whether a payment has been in fact
received does not cabin the detiiom of “receiving.” Rather, receiving is a process—implicit in
the idea of receiving a payment is the idea that sucharge must first be made. It makes little
sense for the RESPA analysistton on whether a servicertaally has a payment in hand.
Borrowers must first be able to challenge thalidity of the requested payment and seek
information relating to the sameSee Renfroe v. Nationstar Mortg., LL&2 F.3d 1241, 1245
(11th Cir. 2016) (finding bormwer stated a claim for RESPAokation based on dispute over why
mortgage payments increased, not based on auyfisppayments received by the lender). For
these reasons, the Court finds Nationstar’s arguments that it is not liable for failing to provide
information regarding appraisalsdinspection fees unpersuasive.

Turning to the Bakers’ second argumengttNationstar did not conduct a meaningful
investigation into the errors alleged in thetteg Defendants point to the language in their
Response stating that Nationstar, “did reviewatt@unt, and all transactions appear to be correct
from our records review.” (ECRo. 37-7). The Bakers countemattthis is cursry and does not

meet Nationstar’s responsibilignder RESPA. This Court agreeRESPA requires a servicer to

12



take certain actions “after conducting an invesiiga” 12 U.S.C.A. § 2605(e)(2)(B), (C). As the
Eighth Circuit noted inWirtz v. Specialized Loan Servicing, LLtbe “ordinary meaning of
investigation is the a@on of investigating; the making of search or inquiry; systematic
examination; careful and minute resgatf 886 F.3d 713, 717 (8th Cir. 2018h’g deniedMay
29, 2018) (quoting ®xford English Dictionaryl7 (2d ed. 1989)). In legal terminology, the verb
“investigate” means “to inquire o (a matter) systematically.”ld. (quoting Black’'s Law
Dictionary 953 (10th ed. 2014)). These meanings anedisistent with an interpretation of §
2605(e)(2)(B)-(C) that would allow a servicer tdisy the statute with aursory or superficial
inquiry.” Id. Relying on the ordinary meaning atiet remedial purpose ®®ESPA, the Eighth
Circuit held “that 8 2605(e)(2)(B(C) imposes a substantive obliiga on mortgage loan servicers
to conduct a reasonably thorouglamination before respondingadorrower’s qualified written
request.” The court thédound that the servicer failed to colppvith its obligations under RESPA
when it failed to provide the bom@r with loan payment historyld. at 718.

Here, Nationstar has pointed to no evidencthérecord that it conducted a “reasonably
thorough” examination. It relies only on the langeian the Response that an investigation was
conducted, with no furthevidence to inform the Court whetitee investigationvas reasonable.
Even if Nationstar could point to any testimosiyowing that the inwigation was reasonable
(which it does not), it faces a further hurdle—it does not meet the substantive requirements of
either 12 U.S.C.A. 8 2605(e)(2)(B) or (C). Und@B), Nationstar could have explained why the
account was correct, but it did not do so. bladiar points to thi€ourt’s decision irHittle v.
Residential Funding Corpwhere the Court analyzed an identical QWR and found that the servicer
had no obligation to explain why the account wagect because plaintiffs “gave no coherent

reasons for believing that theic@unt was incorrect or even identifying what about the account
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was incorrect.” No. 2:13-CV-353, 2014 WL 384588210 (S.D. Ohio Aug. 5, 2014) (Smith,
J.). Even if this Court agrees with the analysidiitie, an issue which this Court need not decide,
Defendants fail to acknowleddhis Court’s decision itMcMillen v. Resurgent Capital Servs.,
L.P., explaining that thélittle Court “found it of crucial importandbat [the servicer] fairly met
the substance of [each of the eight] requestsapthined why it could offer no more than it did.”
No. 2:13-CV-00738, 2015 WL 5308236, at *8 (S.D. Obépt. 11, 2015) (Marbley.). Nationstar
did not do so here.

This brings the Court to the analysis under (@)ich requires the sécer to provide the
borrower with the “information requested lkie borrower or an explanation of why the
information requested is unavailable or canbetobtained by the servicer.” 12 U.S.C.A. §
2605(e)(2)(C). Nationstar satisfied neither afgh disjunctive options: it did not include the
requested information in its Resnse nor did it explain why it wamavailable. It is undisputed
that Nationstar did not providedtBakers with some of the information requested, specifically
information regarding appraisaénd property inspections, ancaanting of any adjustments,
information about when the note holder acquttemortgage and from who it was acquired, or a
statement of the amount necessary to reingi@tdoan. (ECF No. 36 at 9-10). The Response
indicates that, “after conducting an investigatidationstar is unable to locate” such information
and it is “unavailable,” (ECF No. 37} but there isno explanation ofwvhy it is unavailable.
Nationstar responds only that it need not produck sdformation because none of the categories
relates to servicing. (ECF No. 36 at 9-10). For the reasons discussed above, that argument is not
well taken. The Court, therefore, finds that Natian&iled to meet its digations under RESPA.

2. Whether Nationstar is Liable for Credit Reporting

14



The Bakers also indicated in their Compldirdt Nationstar should be liable for violating
RESPA's sixty-day prohibition on credit reportin§eel2 U.S.C. 8§ 2605(e)(3). The Bakers do
not, however, address this argumatrdll in their own Motion foSummary Judgment. The Bakers
do attempt to argue that Defendants violated pimovision in their Response in Opposition to
Defendants’ Motion for Summary Judgment (EGI6. 41) but point to no record evidence
whatsoever that Defendants even reported tocaggit agencies. Plaintiffs’ counsel conceded
during oral argument that there is no evidencehim record that would show the Court that
Nationstar even reportedghing to a crediagency during thprohibited period.SeeTranscript
of July 3, 2018 Oral ArgumentTtanscript”). Without any evighce, this argument must felee
Fed. R. Civ. P. 56(c)(1) (“A partgsserting that a fact cannot beis genuinely disputed must
support the assertion by ... citing to particular paftmaterials in the cerd ... or showing that
the materials cited do not establish the abseor presence of a genuine dispute.”).

3. Liability of Defendants Lisman Brothers and Aurora

The Bakers purport to bringdlRESPA claim against all Defendants. In their Motion for
Summary Judgment, Defenda argue that Lehman Brotheasd Aurora cannot be vicariously
liable for Nationstar’'s Response. (ECF No. 36 at 11). Plaintiffs do not respond to this argument
in their opposition. Therefore, it is deemed abandonédiller v. Food Concepts Int’l, LPNo.
2:13-CVv-00124, 2017 WL 1163850, at *18 (S.D.i®WMar. 29, 2017) (Marbley, J.) (“A
plaintiff abandons a claim when failing to respond to a defendant's motion
for summary judgment on the claim.”). Evemdt abandoned, case law supports the conclusion
that Lehman Brothers and Aurora should not be lialdee Hawk v. Carrington Mortg. Servs.,
LLC, No. 3:14-CV-1044, 2016 WL 4433665, at *1 (M.Pa. Aug. 17, 2016) (agreeing with the

majority of courts in finding that “mortgage hels, who are not servigy loans, are not liable
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under RESPA for the alleged conduct of loservicers”). The Court therefol@RANTS
Defendants’ Motion for Summary Judgment oe RESPA claim as to Lehman Brothers and
Aurora only, and for the reasons discussed abBRANTS Plaintiffs’ Motion on the RESPA
claim as to Nationstar.
B. Claimsto Quiet Titleand for Declaratory and I njunctive Relief

The Bakers also bring a dhaito quiet title to the Property under O.R.C. § 5303.01, which
provides that “[a]n action may be brought by a person in possessical pfoperty, by himself
or tenant, against any person wtiaims an interest therein adse to him, for the purpose of
determining such adverse interest.” O.R§C5303.01. The Bakers seek declaratory judgment
extinguishing any interest of Defendants in Breperty and any right to enforce the mortgage
loan. Finally, the Bakers seek an injunction pioding enforcement of the mortgage, premised
upon the same allegations. These claims alldarthe same two issues: (1) whether vacating the
Foreclosure Judgment also vacated the Qumafion Judgment; and (2) whether Defendants are
time-barred from enforcing the mortgage.

1. Whether the Confirmation Judgment is Valid

The Bakers contend that the Agreed EMagcating Plaintiff's idgment Entry & Decree
of Foreclosure and Dismissing its Complaint alsgated the Confirmatn Order, because the
sheriff sale and confirmation gaot be valid without a valid feclosure underlying the sale.
Therefore, they argue, title did not validly tséer to Nationstar or the VA, and instead, still
remains with them. Defendants, on the othand, argue that the Foreclosure Order and
Confirmation Order are separated distinct, and only the Foreslure Order was vacated by the
plain language of the Joint Entry.

As Plaintiffs admitted during oral argumemgefendants correctly state the law with
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regards to the distinction between foostire orders andoofirmation orders. SeeTranscript
(Plaintiffs’ counsel agrees thatette is a legal distinction betwetire two). In Ohio, “the decree
of foreclosure and the order confing sale are separate andtdict actions, both of which
constitute final appealablerders once entered.Emerson Tool, L.L.C. v. Emerson Family Ltd.
P’ship, 2009-Ohio-6617, 1 1%ee alsoWBCMT 2007-C33 Office 7870, LLC v. Bar J Ranch-
Kemper Pointe LLCNo. A-13-04126, 2018 WL 1998515, at *{©hio Com. PI. Feb. 21, 2018)
(“The issues appealed from confirmation are whdilstinct from the issues appealed from the
order of foreclosure.”). The glinction between the forecloswaad confirmation “is not merely
academic, but has important procedural implicatioi®ky Bank v. Mamon2009-Ohio-2265, 11
25-26, 182 Ohio App. 3d 323, 328-29, 912 N.E.2d 668, 672. An order of confirmation “thus
becomes dispositivas to the propriety of the sabnd the sale confirmation procedutsdess
properly vacated by the triabart pursuant to Civ. R. 60(B) Id. (emphasis in original) (internal
citations omitted)see also Fifth Third Mortg., Co. v. Rank012-Ohio-2804, 1 11-12 (quoting
same and finding that trial courttaged jurisdiction to confirm ghiff's sale pending appeal of
judgment of foreclosure, but did not have jurisidic to vacate sheriff's sale pending appeal from
the order confirming it).

Given the distinction between foreclosuredens and confirmatiomrders, the Bakers
should have appealed the Confirmation Order tihey did not do so. Nor did they move for a
stay of the Confirmation OrderThe plain language of the Agpd Entry applies only to the
Foreclosure Judgment. (ECF No.3)/¢'Aurora . . . andthe Bakers] hereby age that Plaintiff's
Judgment Entry & Decree of Foreclosure entered September 21, 2009 . . . should be vacated”).
Plaintiffs have cited to no atbgous cases in briefiray during oral argument where an underlying

foreclosure has been vacated and thetadso vacated theonfirmation order.
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Defendants, on the other hand, have cited csisewing that the ordg are distinct as
discussed above, and further, cite to casesestigg that this Court cannot afford any relief
because the Confirmation Judgment has alreaéw Isatisfied. In Ohio, once “the property has
been sold and the deed has been recorded,” the “order of confirmation has been carried out to its
fullest extent,” the court cannoffard relief, even if the court xersed the ordesf confirmation.
Blisswood Vill. Home Owners Ass’n v. GsiseReal Estate Holdings Grp., L.L,Q018-Ohio-
1090, 11 17-18. Here, the Confirmation Order hadveeh vacated and it iserefore dispositive
as to the propriety of the sal&ee Fifth Third Mortg., Co. v. Ranki2012-Ohio-2804, {1 11-12.
This Court, therefore, cannot afford reli€ee Saxon Mortg. ServsWhitely, Ninth Dist. Summit
Cty. App. No. 26739, 2013-Ohio-3221, 1 7 (“[I]n forecloswases, as in adther civil actions,
after the matter has been extinguished through aetish of the judgment, the individual subject
matter of the case is narlger under control of the court and tiwurt cannot afforded relief to the
parties of the action.”).

For these, reasons, the Confirmation Ordervalid and title legally remains with
Nationstar, rather than the Bake Thus, the Bakers’ Motion BENIED in so far as it seeks to
quiet title in their favor or declaratory judgménjunctive relief relating to Defendants’ interest
in the Property. Defendants’ Mon for Summary Judgment as t@thuiet title claim and related
requests for declaratory and injunctive relieGRANTED.

2. Whether Defendants are Time Bdrfeom Enforcing the Mortgage

The Bakers argue that Defendants areetibarred from enforcing the mortgage.
Specifically, they contend that O.R.C. § 1303A)64pplies to the mortgage action. Section
1303.16(A) provides:

[A]n action to enforce the obligation of arpato pay a note payabhat a definite time
shall be brought within six yesafter the due date or datestst in the note or, if a due
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date is accelerated, within six yeafter the accelated due date.

Ohio Rev. Code Ann. § 1303.16 (West). Thus, the Bakgnge that an entity with an interest in
the mortgage has six years form the acceleratedldigeof the mortgage to bring a foreclosure
action. The Bakers state (aBeéfendants do not dispute) tlthe mortgage was accelerated on
May 22, 2008, when the foreclosure action was fitestate court. Thus, they argue, Defendants
had until May 22, 2014 to bringfareclosure action and they arew time barred from doing so
or enforcing the mortgage in any way.

Defendants argue that the gaovieg statute of limations is found in O.R.C. § 2305.06,
which applies to “an action uponspecialty or an agreement, c@dt, or promise in writing”
because a mortgage is a specialBge Kerr v. Lydeckebl Ohio St. 240, 253, 37 N.E. 267, 270
(1894) (finding that a mortgage a “specialty” under Ohio V&). Section 2305.06 was amended,
effective September 28, 2012, to reduhe limitations period frorh5 years to 8 years, and for
causes of action that accrued ptio the effective date, the limitans period is the earlier of 8
years from the effective date of the act or the ratjoin of the period of limitations in effect prior
to the effective date. 129th General Assem®l3. 224. Thus, under the amended statute,
Defendants argue that they have until Septer@Be 2020 to enforce the mortgage (eight years
from the effective date of the act).

In support of their contention that notasd mortgages have separate statutes of
limitations, Defendants cite cases that standtifie proposition that notes and mortgages are
separate contracts that can be enforced independ&ettye.q Fifth Third Bank v. Hopkin2008-
Ohio-2959, 1 16, 177 Ohio App. 3d 114, 119, 894 N.B2®b9-70 (“[E]ven when a mortgage is
incorporated into a promissory note, the nmmains independent of the mortgage and is a
separate, enforceable contract between the pdjtieRelying on the distinction between notes

and mortgages, the Court of Appeals for the Eighitrict of Ohio has held that, “[a]s a matter
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of law, R.C. 1303.16(A) does not apgb actions to enforce the mgage lien on the property
after the payment on the note becomes uneefdnle through the running of the statute of
limitations.” U.S. Bank Nat'l Ass’n v. Robinsa2017-Ohio-5585, § 11 (Ohio Ct. App. 8th Dist.
2017),appeal not allowed sub nom. U.S. Bank Natl. Assn. v. RohiB8tB-Ohio-723, § 11, 92
N.E.3d 8795see also Bank of New York Mellon v. Walké& N.E.3d 930, 938 (Ohio Ct. App. 8th
Dis. 2017).

The Bakers, however, correcfipint out that the Court of gpeals for the Eighth District
is the only Ohio court to haveeld that the statute of limitatierior foreclosure can extend beyond
the statute of limitations for the note secured lytiortgage. The Bakers contend that under long
settled Ohio law, because the note securingrtbggage is time barred here, any action on the
mortgage is also time barred.

Ohio courts have long held that the sastetue of limitations governs enforcement of a
note and a mortgage. A recent decision fromBhaekruptcy Court in the Northern District of
Ohio aptly shows the “well-settled law in Ohio” in this regard:

Kernohan v. Mans$3 Ohio St. 118, 134, 41 N.E. 258 (Ohio 1895) (“Where a promissory

note is secured by mortgage, the note, nottbegage, represents the debt. The mortgage

is, therefore, a mere incident....Rerr v. Lydecker51 Ohio St. 240, 254-55, 37 N.E. 267

(Ohio 1894) (“[W]hen a note is secured by thertgage, the statute of limitations as to

both is the same, and therefore thortgage will be available assecurity to the note in

an action for foreclosure and sale until the notdl &ie either paid or barred by the statute;
but in such case an action for foreclosund aale cannot be maintained on the mortgage
after an action on the nosball be barred by theastite of limitations.”)Hopkins v. Clyde

71 Ohio St. 141, 149, 72 N.E. 846 (Ohio 1904) (&g when the note is barred, the

mortgage is also barred, aadyrantee of the mortgagor mawerpose this defense to an

action to foreclose the mortgage whetliee mortgagor does or does notByuml v.

Herold, 14 Ohio Supp. 123, 125 (Ohio C.P. GeaGgg June 29, 1944) (“The note being

barred by the operation of theasite of limitations, the magage securing the same is
relieved and discharged, the same as thougimdlbe had been paid during its lifetime in

full[]").

In re Fisher 584 B.R. 185, 198 (Bankr. N.D. Ohio 2018).

20



In Fisher, the court was faced with nearly identiaeguments as the parties set forth here:
one party argued that tls&x-year statute of limitations thabntrolled the note controlled a cause
of action to enforce the mortgage (as the Ba#lejswhile the other party insisted, relying on the
same Eighth District Court ofgpeals cases cited by Defendattiat while collection on the note
may be time barred, enforcement on the mortgaget given the longer statute of limitations
found in O.R.C. § 2305.06ld. TheFisherCourt analyzed the Eightistrict cases and found
that they relied on an inaccurate intetation of an Ohio Supreme Court caBeutsche Bank
Natl. Tr. Co. v. Holdenwhich found that a bank that ownadnortgage had standing to foreclose
on the property, even after tldebt on the promissory note sestl by the mortgage had been
discharged by a bankruptcy court. 20Q6i0-4603, { 8, 147 Ohio St. 3d 85, 87, 60 N.E.3d 1243,
1246, reconsideration dentgg 2016-Ohio-5585, 1 8, 146 Ohio Stl 1493, 57 N.E.3d 1172. The
Fisher Court correctly noted thatiolden did not address the apgdible statute of limitations
because the action was brought within O.RB@.303.16(A)’s six-year period. 584 B.R. 185 at
200. Further, theisherCourt found it significant that theéoldenCourt did not expressly overrule
any of the long-standing precedent in Ohiodiédove, and indeed, citéte continued viability
of Kerr, which held that the statue of limitatiofts enforcing a note and a mortgage were the
same. 584 B.R. 185 at 200.

At oral argument, Defendants argued thisher was wrongly decided.SgeTranscript).
Subsequently, Defendants filed a Notice of Suppletad Authority to draw the Court’s attention
to SRB Servicing, LLC v. Mcintyro. 1:17-cv-665, 2018 WL 2738839 (N.D. Ohio May 5, 2018).
In SRB Servicinghe Northern Districof Ohio found thaHoldenoverruled the longstanding rule
in Ohio that when a note is secured by a mortghgestatute of limitations as to both is the same.

2018 WL 2738839, at *3-4. TH&RB Servicingourt relied on one of éhEighth District Court
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of Appeals cases cited by Daftants here and discussedisher. Id. at 3 (discussin@ank of
New York Mellon v. Walke78 N.E.3d 930, 938 (Ohio Ct. App. 8th Dis. 2017RB Servicing
and the Eighth District @urt of Appeals cases rely on an interpretatiorlolidenthat overrules
years of settled precedent in @hiln Ohio, the Supreme Courttaslished a tripartite test for
considering whether a previous decision & @hio Supreme Court should be overruled:

A prior decision of the Supreme Court mbg overruled where (1) the decision was

wrongly decided at that time, or changescircumstances no longer justify continued

adherence to the decision, (B¢ decision defies practicabrkability, and (3) abandoning

the precedent would not create an undue dimpdfor those who have relied upon it.
Groch v. Gen. Motors Corp2008-Ohio-546, 1 134, 117 Ohsi. 3d 192, 215, 883 N.E.2d 377,
401 (quotingWestfield Ins. Co. v. Galatid00 Ohio St. 3d 216 (Ohio 2003)). Hiolden the Ohio
Supreme Court did not go through thisee-step analysat all, suggesting #t the court did not
intend to overrule years of settled precedente [irte of Ohio Supreme Court cases holding that
when a note is secured by a mortgage, the statute of limitations as to both is the same is directly
on point. Even if these cases “apptarest on reams rejected inHolden this Court will apply
the line of cases directly on mbiand leave to the Ohio Semne Court “the prerogative of
overruling its own decisions.See Rodriguez de Quijas v. Shearson/Am. Exp, 480.U.S. 477,
484 (1989) (holding that & precedent of the Supreme Court tiasct applicatia in a case, yet
appears to rest on reasons rejected in some latkeof decisions, otharourts should follow the
case which directly controls, and leave to topr®me Court the prerogative of overruling its own
decisions).

The Court therefore finds the reasoningrisherto be more persuasive than the reasoning
in SRB Servicingand holds that Defendants are timerbd from any action to enforce the

mortgage. Plaintiffs’ Motion seeking declaratguggment and injunctive relief on this point is

thereforeGRANTED, and Defendants’ iBENIED.
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C. FDCPA

The Bakers’ last claim is that Defendawtslated the FDCPA. The FDCPA was enacted
to “eliminate abusive delwollection practices by debt coltecs.” 15 U.S.C. § 1692(e). When
analyzing claims under the FDCPA, courts emplay “least sophisticated consumer test” which
protects “the gullible asvell as the shrewd” while still preventing “liability for bizarre or
idiosyncratic interpretations @bllection notices by preservinggaiotient of reasnableness and
presuming a basic level of understanding avillingness to read with care Hartman v. Great
Seneca Fin. Corp569 F.3d 606, 611-612 (6th Cir. 2009) (quotdagany-Snyder v. Weines39
F.3d 327, 332-33 (6th Cir. 2008)). The Bakeiadtheir claim under 15 U.S.C. § 1692e, which
prohibits debt collectors fronmaking “false, deceptive, omisleading communications in
connection with the collection ainy debt.” 15 U.S.C. § 1692€This provision provides an
illustrative (non-exhaustive) list of violationscinding prohibiting a false representation of “the
character, amount, or legal statifsany debt.” 15 U.S.C. £692e(2)(A). To violate § 1692¢, a
statement must be “materially false or misleadihgt is, the statement must be technically false,
and one which would tend to mislead or coefuke reasonable unsogticated consumer.”
Newton v. Portfolio Recovery Assocs., |.IND. 2:12-CV-698, 2014 WL 340414, at *6 (S.D. Ohio
Jan. 30, 2014).

The Bakers contend that Defentimviolated 8 1692 when thegnt mortgage statements
to the Bakers in attempt to collect on a dilatt was no longer valid and enforceable. (ECF No.
37 at 15). Defendants first argue that the mortgaget time-barred. For the reasons discussed
above, this Court finds the mortgage is, in faotgtibarred. Defendants next contend that even if
the mortgage is time barred, sending statements that reflect amounts unpaid on a time-barred debt

does not violate the FDCPA. On a broad leReffendants may be correct—the FDCPA does not
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place “an affirmative duty on a detllector to disclose to theonsumer the applicability of the
statue of limitations.”Newton v. Portfolio Recovery Assocs., LIND. 2:12-CV-698, 2014 WL
340414, at *10 (S.D. Ohio Jan. 30, 2014). The Stitbuit has held thahere is “nothing wrong

with informing debtors that a debt remains unpaid” even if the debt is time-b&vetianan v.

Northland Grp., Inc 776 F.3d 393, 397 (6th Cir. 2015).

This does not end the inquiry, however, aseddants would like thi€ourt to believe—
the Sixth Circuit has held that a communicatout a time-barred debt can violate the FDCPA
in certain circumstances. Buchanan the Sixth Circuit held thaivhether a debt is legally
enforceable relates to the charaeted legal status of the debihdd'a misrepresentation about the
limitations period amounts to a ‘straightforwardblation of § 1692e(2)(A).” 776 F.3d at 399.
The BuchananCourt analyzed a letter attemptingdollect on an account that was time-barred
under the relevant statute of limitations. The letter stated the total amount due under the loan and
then provided a lower “settlement offerld. at 395. The court took issue with the fact that the
letter did not disclose that the statute of liritias had run on the debt, or that a partial payment
of a time-barred debt restarts the statutenatations under the tevant state lawld. at 396. The
Sixth Circuit reversed the distticourt’'s dismissal of the FD@Fclaim, finding that a consumer
could find that a “settlement offer” falsely impliggat the underlying debt is enforceable in court.
Id. at 399.

Of the courts to consider the issue, “the majority of courts have held that when the
expiration of the statute of limitations does rnavalidate a debt, but merely renders it
unenforceable, the FDCPA permits a debt colldatseek voluntary repayment of the time-barred
debtso long as the debt bector does not initiater threaten legal actio in connection with its

debt collection efforts Scheiner v. Portfolio Recovery Assocs., LNG. CV 12-518-JGW, 2013
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WL 12103069, at *7 (S.D. Ohio Nov. 5, 2013) (interaightions omitted) (emphasis added). The
FDCPA claim, then, “hinges on wther” the mortgage statemsrithreatened litigation.”ld.
(quotingHuertas v. Galaxy Asset Managemeistl F.3d 28 (3d Cir. 20113ge also Canterbury

v. Columbia Gas of OhjdNo. C2-99-1212, 2001 WL 1681132,*&t(S.D. Ohio Sept. 25, 2001)
(Sargus, J.) (“Thus, the only issue this court naesiide is whether the peesentations allegedly
made by Columbia could be viewed by the lessghisticated consumer as a threat of legal
action.”).

The Court finds that the letters at issue hbreatened legal action. Nationstar sent the
Bakers at least three letterseafthe statute of limitations pkxed on May 22, 2014: the mortgage
statements of June 19, 2015, July 21, 2015, and August 19, 2015. (ECF No. 37-7 at 24, 29, 33).
Each of these letters stated, “Failure to bgmogr loan current may result in fees, possibly even
foreclosure and the loss of your homdd.\. The reference to Nationstar’'s ability to bring
foreclosure proceedings and precipitate the Balasing their home would be read by the least
sophisticated consumer to threaten legal action©hio, foreclosure cannot occur without legal
proceedings. Therefore, Plaintiffs’ Motion f8ummary Judgment as tbe FDCPA claim is
GRANTED, and Defendants’ Motion de the same is herelBENIED.

D. CONCLUSION

For the reasons stated above, each party’s Motion for Summary Judg@&ANT ED
IN PART AND DENIED IN PART. Specifically, Defendants’ Motion (ECF No. 36) is
GRANTED as to the quiet title claim, the declargtgudgment and injunctive relief claims
relating to their ownership interest in the Propesind the RESPA claim as to Defendants Aurora
and Lehman Brothers only. Defendants’ MotiorDIENIED as to the RESPA claim against

Nationstar, the declaratory judgment and injuncteeef claims related téhe enforceability of
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the mortgage, and the FDCPA clairRlaintiffs’ Motion (ECF No. 37) ilSRANTED as to the
RESPA claim against Nationstaretbeclaratory judgment and injunctive relief claims seeking to
declare the mortgage time-barred and thereforafonseable, and the FD@Rclaim. Plaintiffs’

Motion isDENIED as to the quiet title claim, the declamatjudgment and injunctive relief claims
relating to Defendants’ interest in the Propeaty] the RESPA claim as to Lehman Brothers and
Aurora. The issue of damages will be determined at a trial to be set at a later date. The VA is

herebyDISMISSED as a party.

IT ISSO ORDERED.

/s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: July 20, 2018
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