Morrison v. Warden, Noble Correctional Institution Doc. 10

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHAD MORRISON,
CASE NO. 2:15-CV-2918
Petitioner, Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Elizabeth P. Deavers
V.

WARDEN, NOBLE CORRECTIONAL
INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner, has filed thstant petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. This matter is before the Court dRetiton Respondent’s
Return of Writ Petitioner'sReply,and the exhibits of the parties. For the reasons that follow, the
Magistrate JudlgRECOM M ENDS that this action b®I SMISSED.

Petitioner'sMotion for Judgment{ECF No. 9) iDENIED, as moot.

Factsand Procedural History

The Ohio Fifth District Court of Appeals sumarized the facts and procedural history of

this case as follows:

On March 19, 2014, the Muskingu@ounty Grand Jury indicted
appellant, Chad Morrison, on one cooftrafficking in cocaine in
violation of R.C. 2925.03, one got of possessing cocaine in
violation of R.C. 2925.11, and one count of possession of
marijuana in violation of R.C. 2925.11.

On October 22, 2014, appellant plgdilty to the charges pursuant

to a plea agreement. The comipossession count was reduced
from a second degree felony #othird degree felony. By entry
filed October 24, 2014, the trial court sentenced appellant to twelve
months on the trafficking courdnd thirty-six months on the
cocaine possession count, to $mrved consecutively, and thirty
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days on the marijuana possession cotmbe served concurrently,
for a total aggregate term of forty-eight months in prison.

Appellant filed an appeal and this matter is now before this court
for consideration. Assignments of error are as follows:

I
“THE PROSECUTOR BREACHE THE PLEA AGREEMENT
BY RECOMMENDING MAXIMUM  CONSECUTIVE
SENTENCES.”
[l
“‘“APPELLANT WAS DEPRIVED OF HIS RIGHTS TO THE
EFFECTIVE ASSISTANCE OF COUNSEL UNDER THE
SIXTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTTUTION AND THE OHIO
CONSTITUTION, ARTICLE I,SECTION 10, WHEN COUNSEL
FAILED TO OBJECT TO THE PROSECUTOR’S VIOLATION
OF THE PLEA AGREEMENT.”
State v. MorrisonNo. CT2014-0042, 2015 WL 3385652, at *1 (Ohio App. 5th Dist. May 22,
2015). On May 22, 2015, the appellate courtrieéid the judgment of the trial courtd. On
September 16, 2015, the Ohio Supreme Court detlio accept jurisdiction of the appe&itate
v. Morrison,143 Ohio St.3d 1466 (Ohio 2015).

On October 16, 2015, Petitioner filed the instard se petition for a writ of habeas
corpus pursuant to 28 U.S.C. 8§ 2254e asserts that the prosecutmiated the terms of his plea
agreement by recommending that maximum cortsecgentences be imposed (claim one); and
that he was denied the effective assistanc®wonsel because his attorney failed to object (claim

two). It is the position of thRespondent that Petitioner’s claimge procedurally defaulted and

without merit.



Procedural Default

Congress has provided that state prisonen® are in custody in violation of the
Constitution or laws or treaties of the United States may apply to the federal courts for a writ of
habeas corpus. 28 U.S.C. § 2254 () recognition of the equal obligation of the state courts to
protect the constitutional rights of criminal defants, and in order to prevent needless friction
between the state and federal ¢sua state criminal defendant with federal constitutional claims
is required to present those claims to the statets for consideration28 U.S.C. § 2254(b), (c).

If he fails to do so, but still Isaan avenue open to him by whioh may present his claims, then

his petition is subject to dismissal fi@ilure to exhaust state remedidd.; Anderson v. Harless

459 U.S. 4, 6 (1982p€r curiam) (citing Picard v. Connoyr 404 U.S. 270, 275-78 (1971)).
Where a petitioner has failed to exhaust his claims but would find those claims barred if later
presented to the state courts, “there is a proe¢default for purposes of federal habeas. . . .”
Colemarnv. Thompson501 U.S. 722, 735 n.1 (1991).

The term “procedural default” has conte describe the situation where a person
convicted of a crime in a state court fails (foratdver reason) to present a particular claim to
the highest court of the State so that the Stadeatfair chance to correahy errors made in the
course of the trial or the appeal before a federal court intervenes in the state criminal process.
This “requires the petitioner togsent ‘the same claim under thengsatheory’ to the state courts
before raising it on fedal habeas review.”Hicks v.Strauh 377 F.3d 538, 552-53 (6th Cir.
2004) (quotingPillette v. Foltz 824 F.2d 494, 497 (6th Cit987)). One of th aspects of “fairly
presenting” a claim to the stateucts is that a habeas petitiomaust do so in a way that gives
the state courts a fair opportunity to rule oa faderal law claims beg asserted. That means

that if the claims are not presented to the statets in the way in which state law requires, and



the state courts therefore do wetcide the claims on their meritseither may a federal court do
so. In the words usedy the Supreme Court Wainwright v. Sykes433 U.S. 72, 87 (1977),
“contentions of federal law whiclwere not resolved on the menitsthe state mceeding due to

respondent’s failure to raise them there asiredquoy state procedure”sa cannot be resolved
on their merits in a federal habeas caset ith they are “preedurally defaulted.”

In the Sixth Circuit, a fourquat analysis must be undertakehen the state argues that a
federal habeas claim is waived by the petitionéaitfure to observe a ate procedural rule.
Maupin v. Smith785 F.2d 135, 138 (6th Cir. 88). “First, the court st determine that there
is a state procedural rule that is applicabléhtopetitioner’'s dim and that the petitioner failed
to comply with the rule.”ld. Second, the Court must determimigether the state courts actually
enforced the state procedural sanctiofd. Third, it must be decided whether the state
procedural forfeiture is an adequate amdejpendent state ground uponieththe state can rely
to foreclose review of a federal constitutional claileh. Finally, if the Court has determined that
a state procedural rule was moimplied with, and that the ruleas an adequate and independent
state ground, then the petitioner must demonstrate that there was cause for him not to follow the
procedural rule, and that he was actuallyydiged by the alleged constitutional erréd. This
“cause and prejudice” analysis applies to failuresaise or preserve issues for review at the
appellate levelLeroy v. Marshall 757 F.2d 94 (6th Cir. 1985).

Turning to the fourth part of thilaupin analysis, in order to establish cause, petitioner
must show that “some objectifactor external to the defense impeded counsel’s efforts to
comply with the State’s procedural rule.’Murray v. Carrier, 477 U.S. 478, 488 (1986).
Constitutionally ineffective counsel may constitutause to excuse a procedural default.

Edwards v. Carpenter529 U.S. 446, 453 (2000). In orderdonstitute cause, an ineffective



assistance of counsel claim generally must Pbesented to the statewrts as an independent
claim before it may be used to establish cause for a procedural defdtdiwards 529 U.S. at

452 (quotingMurray v. Carrier, 477 U.S. 478, 479 (1986)). Thatbecause, before counsel’s
ineffectiveness will constitute cause, “that ineffectiveness must itself amount to a violation of the
Sixth Amendment, and therefore must be beghausted and not procedurally defaulted.”
Burroughs v. Makowski41l F.3d 665, 668 (6th Cir. 2005).,0f procedurally defaulted,
petitioner must be able to “satisfy the ‘caumed prejudice’ standard with respect to the
ineffective-assistance claim itself.”Edwards, 529 U.S. at 450-51. The Supreme Court
explained the importance of this requirement:

We recognized the inseparabiliof the exhaustion rule and the
procedural-default doctrine i€oleman “In the absence of the
independent and adequate stateugd doctrine in federal habeas,
habeas petitioners would be able to avoid the exhaustion
requirement by defaulting their federal claims in state court. The
independent and adequate state ground doctrine ensures that the
States’ interest in correcting th@wn mistakes is respected in all
federal habeas cases.” 501 U.S., at 732, 111 S.Ct. 2546, 115
L.Ed.2d 640. We again consiger the interplay between
exhaustion and procedural default last TermQiSullivan v.
Boercke] 526 U.S. 838, 119 S.Ct. 1728, 144 L.Ed.2d 1 (1999),
concluding that the latter doctrine was necessary to “ ‘protect the
integrity’ of the federal exhaustion ruldd., at 848, 526 U.S. 838,
119 S.Ct. 1728, 144 L.Ed.2d 1 (quotiing, at 853, 526 U.S. 838,
119 S.Ct. 1728, 144 L.Ed.2d 1 (STEVENS, J., dissenting)). The
purposes of the exhaustion requiremeave said, would be utterly
defeated if the prisoner were altite obtain fededahabeas review
simply by “ ‘letting the time run’ ” so that state remedies were no
longer availableld., at 848, 526 U.S. 838, 119 S.Ct. 1728, 144
L.Ed.2d 1. Those purposes would e less frustrated were we to
allow federal review to a prison&rho had presented his claim to
the state court, but in such amnar that the state court could not,
consistent with its own proceduralles, have dertained it. In
such circumstances, though théspner would have “concededly
exhausted his state remedies,”ctuld hardly besaid that, as
comity and federalism require,&hState had beegiven a “fair
‘opportunity to pass upon [his claims].1d., at 854, 526 U.S. 838,
119 S.Ct. 1728, 144 L.Ed.2d 1 (STEVENS, J., dissenting)



(emphasis added) (quotimarr v. Burford 339 U.S. 200, 204, 70
S.Ct. 587, 94 L.Ed. 761 (1950)).

Edwards 529 U.S. at 452-53.
If, after considering &lfour factors of theMaupin test, the court concludes that a
procedural default occurred, it must not consither procedurally defaulted claim on the merits
unless “review is needed to pest a fundamental miscarriage joistice, such as when the
petitioner submits new evidence shigvthat a constitutional violation has probably resulted in
a conviction of one who iactually innocent.” Hodges v. Colsqn727 F.3d 517, 530 (6th Cir.
2013) (citingMurray v. Carrier, 477 U.S. 478, 495-96 (1986)).
Here, the state appellate court reviewettiBeer’'s claim that the prosecutor breached
the terms of the plea agreement for plain errog, tduPetitioner’s failure to object, stating:
No objection was made to the recommendation. An error not raised
in the trial court must be plain error for an appellate court to
reverse. State v. Long53 Ohio St.2d 91 (1978); Crim. R. 52(B).
In order to prevail under a plaimrer analysis, appellant bears the
burden of demonstrating that the cuine of the trial clearly would
have been different but for the errocong Notice of plain error
“is to be taken with theutmost caution, under exceptional
circumstances and only to prevent a manifest miscarriage of
justice.”Id. at paragraph three of the syllabus.

State v. Morrison2015 WL 3385652, at *2.

The United States Court of Appeals for the Bigircuit has held thatlain error review
does not constitute a waiver of the state’s procedural default fa&snour v. Walkef24 F.3d
542, 557 (6th Cir. 2000). “[A] state court’s plamor analysis does neave a petitioner from
procedural default[.]”Conley v. Warden, Chillathe Correctional Inst 505 F. App’x 501, 506,
unpublished, 2012 WL 58617131 (6th Cir. Nov. 20, 2012) (qudiingdgren v. Mitche)l 440
F.3d 754, 765 (6th Cir. 2006) (citir§cott v. Mitche|l 209 F.3d 854, 866 (6th Cir. 2000pee

also Hinkle v. Rand|e271 F.3d 239, 244 (6th Cir. 200Beymour v. Walkef24 F.3d 542, 557



(6th Cir. 2000). Additionally, “the state procedulrule constituted an adequate and independent
ground of decision. Ohio’s contemporaneous olmactule has been deemed an adequate and
independent state ground in numes Sixth Circuit decisions.”Conley 505 F. App’x at 506
(citing Wogenstahl v. Mitchelb68 F.3d 307, 335 (6th Cir. 2018podwin v. Johnsqr632 F.3d
301, 315 (6th Cir. 2011). Further, an appellatarts alternative rulingon the merits does not
remove the procedural default, because “aestaturt need not fear reaching the merits of a
federal claim in an alternative holding."Conley 505 F. App’x at 506 (citinddarris v. Reed

489 U.S. 255, 264 n.10 (1989pe v. Bell 161 F.3d 320, 330 (6th Cir. 1998)).

Petitioner may still secure review of this ataon the merits if he demonstrates cause for
his failure to follow the state procedural rules, as well as actual prejudice from the constitutional
violations that he allegesSee Colemarb01 U.S. at 753Wlaples v. Stegall340 F.3d 433, 438
(6th Cir. 2003).

As cause for his procedural default, andh@beas corpus claim twPetitioner asserts the
denial of the effective assistance of counsased on his attorney’s failure to objecBee
Edwards vCarpenter 529 U.S. 446, 451-52 (2000) (a claiminéffective assistance of counsel
may constitute cause for a procedural default, so long as the claim has been presented to the state
courts and has not been procedurally defaulted) (dfingay v. Carrier, 477 U.S. 478, 488—-89
(1986)). The Court therefore MWiconsider the merits of Petitioner’'s claim of ineffective
assistance of counsel.

Standard of Review

Petitioner seeks habeas relief under 28 ©.8. 2254. The Antiterrorism and Effective

Death Penalty Act (“AEDPA”) sets forth standsrgloverning this Court’s review of state-court

determinations. The United State Supreme Cdestcribed AEDPA as “a formidable barrier to



federal habeas relief for prisoners whose claims have bgediaded in state court” and
emphasized that courts must ribghtly conclude that a Statg’criminal justice system has
experienced the ‘extreme malfunction’ for winitederal habeas relief is the remedyBurt v.
Titlow, -- U.S. --, --, 134 S.Ct. 10, 16 (2013) (quotiHgrrington v. Richter 562 U.S. 86
(2011)); see also Renico v. Leth59 U.S. 766, 773 (2010) (“AEDPA. . . imposes a highly
deferential standard for evaluagi state-court rulings, and demartkat state court decisions be
given the benefit of the doubt.” (internal quaia marks, citations, and footnote omitted)).
The factual findings of the state appédl court are presumed to be correct.

In a proceeding instituted by an application for a writ of habeas

corpus by a person in custody purdutnthe judgment of a State

court, a determination of a factussue made by a State court shall

be presumed to be correct. Thelgant shall have the burden of

rebutting the presumption of kectness by clear and convincing

evidence.
28 U.S.C. § 2254(e) (1). Moreover, “a writ ofbleas corpus should be denied unless the state
court decision was contrary to, or involved @amreasonable application of, clearly established
federal law as determined by the Supreme Caurhased on an unreasonable determination of
the facts in light of the evidengeesented to the state court<Coley v. Bagley706 F.3d 741,
748 (6th Cir. 2013) (citinglagle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)); 28 U.S.C. §
2254(d) (1) (a petitioner must shdiat the state court's de@si was “contrary to, or involved
an unreasonable application afearly established federal layy"28 U.S.C. § 2254(d) (2) (a
petitioner must show that the state court reliecriunreasonable determination of the facts in
light of the evidence presented in the Stebeirt proceeding”). The United States Court of
Appeals for the Sixth Circuit hag@ained these standards as follows:

A state court’s decision is “contsato” Supreme Court precedent

if (1) “the state court arrivegst a conclusion opposite to that
reached by [the Supreme] Court ogueestion of law[,]” or (2) “the



state court confronts facts thate materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a
different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000). A stateurt’s decision is an
“‘unreasonable application” und8 U.S.C. 8§ 2254(d) (1) if it
“identifies the correct governing dal rule from [the Supreme]
Court’s cases but unreasonablypkgs it to the facts of the
particular. . . case” or either wasonably extends or unreasonably
refuses to extend a legal principle from Supreme Court precedent
to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146
L.Ed.2d 389.

Coley, 706 F.3d at 748-49. The burden of satisfying the standards set forth in § 2254 rests with

the petitioner.Cullen v. Pinholster563 U.S.170, 181 (2011).

“In order for a federal court to find aasé court’s application of [Supreme Court
precedent] unreasonable, . . . [tlhe state court’s application must have been objectively
unreasonable,” not merely “inoect or erroneous.”"Wiggins v. Smith539 U.S. 510, 520-21,
(2003) (internal quotatiomarks omitted) (citingWilliams v. Tayloy 529. U.S. at 409, and
Lockyer v. Andrade538 U.S. 63, 76 (2003)¥ee also Harrington v. Richtet31 S.Ct. at 786
(“A state court’s determination that a claim lacks merit precludier& habeas relief so long as
“fairminded jurists could disagree’ on the cormess of the state court’s decision.” (quoting
Yarborough v. Alvarado541 U.S. 652, 664 (2004))n considering a claim of “unreasonable
application” under 8§ 2254(d)(1), courts must fecun the reasonablenesstioé result, not on the
reasonableness of the state court’s analydader v. Palmer588 F.3d 328, 341 (6th Cir. 2009)
(“[O]ur focus on the ‘unreasonablapplication’ test under Siean 2254(d) shold be on the
ultimate legal conclusion that the state court reached and not whether the state court considered
and discussed every angletbke evidence.” (quotindNeal v. Puckett286 F.3d 230, 246 (5th
Cir. 2002) (en banc)))see also Nicely v. Mills521 F. App’x 398, 403 (6th Cir. 2013)

(considering evidence in the state court record that was “not expressly considered by the state



court in its opinion” to evaluate the reasomaigss of state court’s decision). Relatedly, in
evaluating the reasonableness of a state court’s ultimate legal conclusion under 8§ 2254(d)(1), a
court must review the state cosrecision based solebn the record that was before it at the
time it rendered its decision.Pinholstey 563 U.S. at 181. Put simply, “review under §
2254(d)(1) focuses on what a state court knew and dicb.at 182.

I neffective Assistance of Counsel

The right to counsel guara®d by the Sixth Amendment tBe right to the effective
assistance of counseMcMann v. Richardsqr397 U.S. 759, 771 n. 14 (1970). The standard for
demonstrating a claim of ineffective assist@iof counsel is composed of two parts:

First, the defendant must show that counsel's performance was

deficient. This requires shomg that counsel made errors so

serious that counsel was not functioning as the “counsel”

guaranteed the defendant by the Sixth Amendment. Second, the

defendant must show that deéot performance prejudiced the

defense. This requires showingathcounsel's errors were so

serious as to deprive the defendanfta fair trial, a trial whose

result is reliable.
Strickland v. Washingter66 U.S. 668, 687 (1984). Scrutiny of defense counsel’s performance
must be “highly deferential.ld. at 689.

With respect to the first prong of th®trickland test, “[b]Jecause of the difficulties
inherent in making the evaluation, a court mungtulge a strong presytion that counsel’s
conduct falls within the wide range odasonable professional assistanckel” To establish the
second prong of th8tricklandtest,i.e., prejudice, a petitioner mudemonstrate that there is a
reasonable probability that, but for counsel's esrahe result of the proceedings would have

been different. Id. at 694. “A reasonable probability is a probability sufficient to undermine

confidence in the outcome.ld. Because a petitioner must satisfy both prongs oSthekland

10



test to demonstrate effective assistance of counsel,osld the court detenine that the
petitioner has failed to satisfy one pg it need not consider the othéd. at 697.
A prisoner may challenge the entry of a plea of guilty on the basis that counsel’s
ineffectiveness prevented the plea from being knowing and voluntafiett v. Hendersogn11
U.S. 258, 267 (1973). The two part test announcestricklandapplies to challenges to guilty
pleas based on a claim of insftive assistance of counsdfill v. Lockhart 474 U.S. 52, 59
(1985); Sparks v. Sowders8852 F.2d 882, 884 (6th ICi1988). In order tabtain relief, a
prisoner raising such a claim mudsst show that counsel’'s adche was not within the range of
competence demanded of attorneys in criminal casidg. 474 U.S. at 59Sparks,852 F.2d at
884.
The second, or “prejudice” requirement, on the other hand, focuses
on whether counsel's constitutially ineffective performance
affected the outcome of the pleaogess. In other words, in order
to satisfy the “prejudice” requirement, the defendant must show
that there is a reasdnla probability that, bufor counsel’s errors,
he would not have pleaded guilty and would have insisted on going
to trial.

Hill, 474 U.S. at 59; Sparks, 852 F.2d at 884.

Application

Petitioner argues that the prosecutor bredchihe terms of his guilty plea by
recommending imposition of maximum consecutivente of incarceration, in violation of the
terms of his plea agreement. According totieter, had he known thahe prosecutor would
have done so, he would not have pleadedtygubut would have continued with trial
proceedings. Petitioner alsppears to contend that his guilty plea was not knowing, intelligent

and voluntary, based on the prosecution’s breafckthe terms of plea negotiations, and his

attorney’s failure to obj, although he did not raise this sais®ue in the state appellate court.

11



(SeeECF No. 6-1, PagelD# 98-100.) Petitioner dfere is precluded frommow raising this
latter claim in these proceedings.

In order to satisfy the exhaimn requirement in habeas pois, a petitioner must fairly
present the substance of each constitutional daithe state courts as a federal constitutional
claim. Anderson v. Harles#159 U.S. 4, 6 (1982pPicard v. Connor404 U.S. 270, 275 (1971).
Although the fair presentment requirement is a rule of comity, not jurisdictemn Castille v.
Peoples 489 U.S. 346, 349 (1989)’Sullivan v. Boerckel526 U.S. 838, 844-45, (1999), it is
rooted in principles of comity and federalismsigmed to allow state calsrthe opportunity to
correct the State’s allegetblation of a federal comisutional right that threatens to invalidate a
state criminal judgment. In ¢hSixth Circuit, a petitioner casatisfy the fair presentment
requirement in any one of four ways: (Eliance upon federal cases employing constitutional
analysis; (2) reliance upon state cases empldgderal constitutional analysis; (3) phrasing the
claim in terms of constitutional law or in terms sufficiently particular to allege a denial of a
specific constitutional right; or (4) alleging factvell within the mainstream of constitutional
law. McMeans v. Brigano228 F.3d 674, 681 (6th Cir. 2000). Fat, general allegations of the
denial of a constitutional right, such as the righd fair trial or to due process, are insufficient to
satisfy the “fair presentment” requiremeihd.

Petitioner did not make any reference in s$tigte appellate courtibf that would have
alerted the state appellate cotitht he intended to raise aaith that his guilty plea was not
knowing, intelligent or voluntary.

To preserve a federal constitutional claim for habeas corpus, the
legal and factual basis of the ctaimust be “fairly presented” to
the state courts so that thbépve an opportunity to remedy the
alleged constitutional violatiorwilliams v. Andersgn460 F.3d

789, 806 (6th Cir. 2006). A petitner must have presented his
claims to the state courts “undeetsame theory in which it is later

12



presented in federal courtWWong v. Money142 F.3d 313, 322
(6th Cir. 1998). If a habeas p@dner fails to properly raise the
claim in state court, and state law longer allowshim to raise it,
the claim is procedurally defaultéd/illiams, 460 F.3d at 806.

Lenoir v. Warden, Souther@hio Correctional Facility 886 F. Supp.2d 718, 728 (S.D. Ohio
2012). He has therefore waived such claim for reviSee King v. Berghuig44 F.3d 961,
964-65 (6th Cir. 2014) (“Thercan be no dispute th&antobelloand Boykin[ v. Alabama395
U.S. 238 (1969) (involving whethehe record reflects that a gyilplea is knowng, intelligent
and voluntary]impose different requirements and tlatlaim brought under one is not also
brought under the other.”) (citingordenkircher v. Hayes434 U.S. 357, 362 (1978) (footnote
omitted)). In any event, resiv of the record, as discussdelow, fails to support such
allegation.
The state appellate court rejected Petitioner’s claim regarding the denial of the effective

assistance of counsel ingeant part as follows:

To demonstrate ineffective assiste of counsel, appellant must

establish the following as set forth 8tate v. Bradley42 Ohio

St.3d 136 (1989), paragraphs tewad three of the syllabus:

2. Counsel's performance will néite deemed ineffective unless

and until counsel’s performance is proved to have fallen below an

objective standard of reasonablgnesentation and, in addition,

prejudice arises from counsel’s performan&taie v. Lytl§1976],

48 Ohio St.2d 391, 2 0.0.3d 495, 358 N.E.2d &Bickland v.

Washingtor{1984], 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674,

followed.)

3. To show that a defendant has been prejudiced by counsel's

deficient performance, the defendamiist prove that there exists a

reasonable probability that, werenbt for counsel’s errors, the

result of the trial would have been different.

The written plea agreement fileOctober 22, 2014 specifically

states: “ * * *the State agred® make no recommendation and

defer sentencing to the discretiontibé Court. Both parties reserve
the right to present arguments regarding sentencing at the

13



sentencing hearing.” During thplea hearing, the trial court
reiterated this language to appet and appellant stated he
understood. T. at 9. Following the guilty pleas, the trial court
proceeded to sentencing, and sfieally asked the prosecutor if
the state had a recommendati to which the prosecutor
recommended maximum consecutisentences, “that being one
year on the trafficking in drugs, and three years be imposed on the
felony 3, for a total ofdur years.” T. at 16.

*k%

Although appellant argues the prosecutor breached the plea
agreement, we find no error. The plea agreement specifically states
that while the prosecutor woultbt recommend a sentence, both
parties reserved the right to present arguments regarding
sentencing at the hearing. It is unclear as to what the arguments
would be. It could very well inade the appropriateness of the
sentence.

Under the sentencing statutes, ithe trial judge who is required

to make the final determination as to sentence, its length, and its
consecutive/concurrent natureNjpthing binds the court to the
recommendations or statementgven by the prosecutors at
sentencing.”State v. Namagk7th Dist. Belmont No. 01 BA 46,
2002—-0Ohio-5187, 1 36.

The case had been at trial for aydtherefore, the trial court had
personal knowledge of the statelsims and appellant’'s defenses
via opening statements and some witnesses.

We cannot find that the error cotamed of negates a voluntary
guilty plea that is not contrary to law. We also do not find any
suggestion that the trial cowt'sentence would have been any
different. In his appellate brief 4t appellant argues the trial court
“would not have imposed maximum consecutive terms absent the
prosecutor’s recommendation.” Tlkeis no evidence in the record
to support this argument. Appellant had a lengthy criminal record:
“1998, assault and ag menagj 2001, felony RSP; 2002, OVI;
2005, trafficking in cocaine and pession of cocaine; an RSP that
resulted in a five-year sentence* *a 2012 domestic violence,
and a 2000—another RSP in 2007.” T. at 16.

We find the cited case dbtate v. Adamsto be distinguishable

from the casesub judice In Adams the prosecutor agreed in
writing to “stand silent” during th sentencing hearing, and then
volunteered a sentencing recoemdation during the hearing. In

14



this case, there is no agreement in writing to “stand silent,” and the

prosecutor made a recommendationly after the trial court

inquired.

Upon review, we find the prosedom did not breach the plea

agreement, there is no evidencetggest the sesice would have

been any different, and do not find any prejudice to appellant.
State v. Morrison2015 WL 3385652, at *1-2.

“Prevailing on an ineffecte-assistance-of-counsel claitmrough habeas review is no
easy task.”Group v. Robinsgnl458 F.Supp.3d 632, 651 (N.D. Oldian. 20, 2016). Under the
AEDPA, review of such claim natl be “doubly deferential’ irorder to afford ‘both the state
court and the defense attorney the benefit of the dould{dbds v. Donald-- U.S. --, 135 S.Ct.
1372, 1376 (2015) (citations omitte@roup v. Robinsanl58 F.Supp.3d at 651 (“The question
for a habeas court “is simply whether thase‘any reasonable arqent’ that counsel’s
performance was professionally reasonable.”) (cibagis v. Carpenter798 F.3d 468, 474 (6th
Cir. 2015) (quotingHarrington, 562 U.S. at 105). Upon review thfe record, this Court is not
persuaded that Petitioner has met his burden here.

On the second day of his jury trial, Petitiomadicated that he wanted to enter a guilty
plea. Transcript(ECF No. 6-1, PagelD# 161.) Pursuant to the terms of his plea agreement, the
prosecutor reduced the charge<Ciount 2 of the Indictment from a second degree felony, to a
third degree felony,3eeECF No. 6-1, PagelD# 80, 83), thieyereducing Petitioner’s potential
sentencing exposure. Additally, Petitioner’'s writterPlea of Guilty which he signed, reflects
that he understood that he faagaito 12 months incarceratiam Count 1, up to 36 months on

Count 2, and up to 30 days on Count 3, and tiait the trial court may impose consecutive

terms of incarceration. (PagelD# 83.) Thus, the plea agreement did not contemplate any specific
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term of incarceration by the parties, and Retér implicitly acknowledged that he faced
maximum terms of incarceratiam the charges alleged. TR&a ofGuilty form also indicated:
The defendant acknowledges that harties have engaged in plea
negotiations and the defendartepts and agreds be bound by
the following agreement, which ke product of suchegotiations.
Upon a plea of “guilty” to CoustOne and Three as contained in
the indictment and Count Two asnended, the State agrees to
make no recommendation and dedentencing to the discretion of
the Court. Both parties reserve the right to present arguments
regarding sentencing at teentencing hearing. . . .
The defendant further acknowledgiast he/she understands that
the prosecutor's recommendation does not have to be followed by
the Court.
(PagelD# 85.)

Petitioner indicated that he had had plentyimk to discuss the entry of his guilty plea
with his attorney.Transcript(ECF No. 6-1, PagelD# 161.) Tpeosecutor represented that the
parties had agreed that “they would defer sm@ourt for purposes of sentencing, and reserve the
right to make arguments at the time of thateecing.” (PagelD# 1663.) Defense counsel
agreed to the accuracy of treaitement. (PagelD# 163.) The trial court advised Petitioner of
the charges against him, and of the maxingantence he faced on each charge. Petitioner
indicated that he understood. (PagelD# 163-&&Jitioner understood the nature of the charges
against him and any possible defenses he hadktohfirges. He expressed satisfaction with the
advice and assistance of his attorney. €@Haf 166-67.) Petitioner denied being under the
influence of alcohol or drugs(PagelD# 167.) Petitioner exprgsshdicated that he understood
that “both parties reserve the right to presmgiuments regarding sencing at the sentencing

hearing.” (d.) He denied being made any other promises or being coerced into entering a guilty

plea. (d.) Further, the trial couddvised Petitioner of all of ¢hrights he wasvaiving by entry
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of his guilty plea. Petitioner at all times indted that he understood. (PagelD# 168-69.) The
prosecutor recited the faatéthe case as follows:

On March the 12 of 2014, in Muskingum County, Sheriff's
Office, in conjunction with the Zanesville Police Department,
arranged for a controlled buy of@ne from the defendant in this
matter, Chad Morrison.

Confidential informant was wirednd provided with pre-recorded
buy money and searched. He vemmt to the residence at 319
Mead Street where the law enforcement officers had received
information that the defendarttad been selling cocaine and
marijuana.

The confidential informant was able to make contact with the
defendant, and was able to purah&so grams of cocaine. This
was submitted to BCI and tested positive for cocaine. The basis of
the search warrant was executad 3-14 of 2014. There was an
attempted buy on 3-10, as well as a successful buy on 3-12.

The Court has had an opportunity review both of those videos
through testimony that has been provided during the course of the
trial, and to see all evidence that was the result of those operations.
During the execution of the search warrant, the defendant was
arrested, the house was searched, and the area where he was
immediately located prior to gok conducting the search warrant
were 19.32 grams of cocaine, alswo cell phones, and digital
scales that would be seentgiused in previous buys.

The items were submitted to BCl and tested positive for the
controlled substance of cocainédlso during the course of the
State’s case, had testimony been presented further, Adam Rogers
would have testified it the drugs were, ifact, in the possession

of the defendant in this case, Chad Morrison.

There was a sawed-off shotgun thats recovered from an upstairs
bedroom that Mr. Rogers testifiedathwas his that was kept in the
house for purposes of protectinige products that were being
moved in the house on a regular basis.

*k%k

Mr. Morrison also admitted thatl of the marij@na in the house
was his, and was greater than 10éngs, and that was also tested.

17



(PagelD# 170-71.) Thus, it does not appear that the government would have been unable to
establish the charges against Petitioner. Tatmtrary, there appears bave been substantial
evidence of guilt. Defense counsel asked the Gougke into consideration that Petitioner had
accepted responsibility fdris actions, and that it was cldaom the evidence that other drug
trafficking activities were taking place in ti®use unrelated to the Petitioner. (PagelD# 173-
74.) In response to the triabart’s inquiry as to a sentencimgcommendation, the prosecutor
suggested maximum and consecutive terms of inG#ror, or an aggregaterm of four years,

in view of Petitioner's criminal record. (PagelD# 174.) Defense counsel argued that the
prosecutor’s request was not fair or just in view of Petitioner’s guilty plea and the mitigating
circumstances of the case, refieg other drug activity in the hoesunrelated téetitioner, and

as it was clear from the evidence that iswet Petitioner’'s gun. (Patp# 175-76.) When the

trial court asked Petitioner if there was anything tietvanted to say dms own behalf prior to
sentencing, Petitioner apologizédr what he had done and favasting the State’s time.
(PagelD# 176.)

In Santobello v. United Stated04 U.S. 257 (1971), the gmecutor agreed in a plea
agreement not to make any recommendatiorseaittencing, but breached that promise by
recommending that the judge impose the maxingemtence. In remanding the case to the state
trial court, the United States Supreme Court stated:

The ultimate relief to which petiner is entitled we leave to the
discretion of the state court, which is in a better position to decide
whether the circumstances of tldase require only that there be
specific performance of the agreement on the plea, in which case

petitioner should be sentenced by a differefudge, or whether,
in the view of the state court, the circumstances require granting

! Petitioner’s sentence of thirty days on CoBntas ordered to run concurrently to the other
sentences imposed.ranscript(ECF No. 6-1, PagelD# 178.)
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the relief sought by petitionerg., the opportunity to withdraw his
plea of guilty.

Id., at 263. However, “[a] petitioner’s entitlementrédief as a result of an alleged broken plea
agreement depends in the main on the precise language of the agreement BsmAfti v.
McKee No. 04-10080, 2007 WL 24215557 *4t(E.D. Mich. Aug. 27, 2007). The Sixth Circuit
has explained:

Although Santobellodiscusses the consequesmf a broken plea
agreement, the case does not amplify the parameters of what
constitutes a breach. Various cirtcoourt decisions, however, have
addressed the issue sinBantobellowas decided. This court has
held that “[p]lea agreementsre contractualin nature. In
interpreting and enforcing them, we are to use traditional principles
of contract law.”United States v. Robisp824 F.2d 612, 613 (6th
Cir. 1991). One fundamental prinagpbf contract interpretation is
that “primary importance should be placed upon the words of the
contract. Unless expressed imsoway in the writing, the actual
intent of the parties is ineffecay except when it can be made the
basis for reformation of the writing.” 11 Williston on Contracts §
31:4 (4th ed.2000). Consistent withe principle articulated by
Williston, this court has held that theat will be held to the literal
terms of the plea agreemehtnited States v. MandelB05 F.2d
970, 973 (6th Cir.1990) (citintnited States v. Kameir81 F.2d
1380, 1387 (9th Cir.1986)).

Smith v. StegalB385 F.3d 993, 999 (6th Cir. 2004). In other words,

[ijn determining whether a plea agreement has been broken, the

court “should look to what the indant reasonably understood”

when he entered into the agreeméirtited States v. Herrer&®28

F.2d 769, 771 (6th Cil991). The “most persuasive evidence” of

what a defendant “reasonably appaged as his bargain is found in

the plain language of the court-approved agreemeimited States

v. Phibbs 999 F.2d 1053, 1081 (6th Cir. 1993).
United States v. Field363 F.3d 443, 453 (6th Cir. 2014).

Here, the explicit terms of ¢hplea agreement indicateath although the prosecutor

agreed to make no “recommendatianid “defer sentencing todfdiscretion of the Court,” the

prosecutor also reserved the righimake arguments regarding thppropriate punishment at the

19



sentencing hearing, which presumably would have involved the prosecutor's assessment of the
appropriate sentence in view thfe circumstances of the cas@etitioner also acknowledged he
understood that any recommendatidnysthe parties did not have be followed by the court.
Thus, Petitioner was on notice thtite Court [was] not a party fthe plea] agreement and [was]
under no obligation to accept any recommendatiothby{prosecutor] or the parties regarding
the sentence to be imposedUnited States v. Smitl613 F. App’x 522, 526 (6th Cir. 2015)
(courts are hesitant to imposebligations on the government esk compelled by the plain text
of a plea agreement). Underefie circumstances, this Cowdnnot conclude that counsel
performed in a constitutionally ineffective meer by failing to object to the prosecutor’s
response to the trial court'siquiry regarding a “recommendation” as to sentencing as in
violation of the explicit termsf the plea agreement.

To the contrary, the language of the agrednpdainly contemplates that the prosecutor
could indeed make “arguments” to the trial daegarding the length of sentence that should be
imposed. Further, the prosecutor made no presn@ representations limiting his ability to
recommend or argue for a particular ternyeérs, or imposition of maximum consecutive terms
of incarceration. See Smith v. StegaB85 F.3d at 998 (no bread plea agreement where
prosecutor promised not to recommended a t&riife incarceration, butecommended a term
of 70 to 100 years). MoreovePetitioner acknowledged in higned guilty plea and at the
guilty plea hearing that he understood thHa¢ faced maximum consecutive terms of
incarceration. Petitionexplicitly acknowledged that senteng would be within the discretion
of the trial court, and that the prosecutor haskreed the right to “present arguments regarding
sentencing” and that any recommendation ofgiesecutor did not have to be followed by the

court. Such language can “equally be read disating that the parties had not agreed jointly on
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a particular sentencing recommendatiorMacArthur v. Curtin No. 13-cv-11307, 2014 WL
3767835, at *17 (E.D. Mich. July 31, 2014). tikener additionally acknowledged that he
understood the maximum sentences he faced, that such sentences could be imposed
consecutively. In view of all of the foregoing,tfener’s allegation now that he would not have
entered a qguilty plea, had he known that thal twourt might impose a term of 48 months
incarceration, is simply natorthy of credit.

[T]he representations of theefendant, his lawyer, and the

prosecutor at such a hearing, as well as any findings made by the

judge accepting the plea, constitute a formidable barrier in any

subsequent collateral proceedings. Solemn declarations in open

court carry a strong presumption of verity. The subsequent

presentation of conclusory allegations unsupported by specifics is

subject to summary dismissal, as apntentions that in the face of

the record are wholly incredible.
Blackledge v. Allisord31 U.S. 63, 74 (1977). In applyingststandard, courtsidulge a strong
presumption that statements made by theigsdt the plea hearing were truthfuld. at 74.
Here, Petitioner's statements iodie that he well understood thed sentence had been agreed
upon, that he faced the possible imposition of maxn and consecutive terms of incarceration,
and that his sentence was within the siéeretion of the trial court.

Petitioner therefore has failed to establishdasial of the effectie assistance of counsel
due to his attorney’s failure to object to theggcutor’s alleged breach thfe terms of the plea
agreement. He likewise has failed to estaltsbse and prejudice for his procedural default of
claim one.

Recommended Disposition

Therefore, the Magistrate JudB&ECOM M ENDS that this action b®! SMISSED.

Petitioner'sMotion for Judgment{ECF No. 9) iDENIED, as moot.
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Procedur e on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, filadaserve on all parties written objections to those
specific proposed findings or recommendations to which objeas made, together with
supporting authority for the objection(sh judge of this @urt shall make ade novo
determination of those portiod the report or specified pposed findings or recommendations
to which objection is made. Upon proper objectjangidge of this Court may accept, reject, or
modify, in whole or inpart, the findings or t@mmendations made herein, may receive further
evidence or may recommit this matter to the rsiagie judge with instructions. 28 U.S.C. §
636(b) (1).

The parties are specifically adviseithat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review tHeeport
and Recommendation de noand also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendation. See Thomas v.4&8¢h U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any omestfiled, regarding wéther a certificate of
appealability should issue.

IT 1SSO ORDERED.
d Elizabeth A. Preston Deavers

Hizabeth A. Preston Deavers
United States Magistrate Judge
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