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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

EDWARD R. BRYANT,

Petitioner,
Case No. 2:15-cv-02929
V. CHIEF JUDGE SARGUS
Magistrate Judge King
NEIL TURNER, WARDEN,

Respondent.

ORDER and
REPORT AND RECOMMENDATION

Petitioner, a state prisoner,rgs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court onRéstion (ECF No. 1), Respondent’s
Return ofWrit (ECF No. 8), Petitioner'$raverse(ECF No. 11), as amended (ECF No. 12), and
the exhibits of the parties. For theasons that follow, ¢hMagistrate JUUQRECOMMENDS
that this action b®! SM|SSED.

Petitioner's request for an evidemy hearing and to strike thReturn of Writ,see
Traverse(ECF No. 12, PagelD# 583),XENIED.

Factsand Procedural History

The Ohio Fifth District Court of Appeals sunmarized the facts and procedural history of

the case as follows:
The following evidence was adduced as testimonial evidence at
trial herein: On October 11, 2011, Rickie Sivertranged to meet
with Appellant, known on the streas “Black Rob,” to purchase
heroine. Rather than purchasing the heroine [sic], he and a friend

went to Columbus and stole $150.@orth of heroine [sic] from
Appellant. Sivert then used the heroine [sic].

! This individual identified himself at trial as “Ricky Sevefttial Transcript(ECF No. 8-4, PagelD# 335).
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Appellant contacted his cousin,séph Barchetti, and told him he
needed a ride to Sivert's apartment due to the theft. Barchetti and
his girlfriend, Chloe Chambers, drove Appellant and his co-
defendant, Avery Brock, known on theest as “Buck,” to Sivert's
apartment. At the time, Sivertsal owed Barchetti money for drugs
Barchetti had fronted to @rt two months prior.

On the same date of October P011, Sivert overheard Barchetti
and other individuals outsideshresidence knocking on the door
and asking him to come outside. @hhe refused, the individuals
threw a grill at the back window dle residence and kicked in the
front door.

Sivert, his girlfriend, Cassandra Wooten, and their infant son hid in
the attic of the residence dag the incident and called 911.

Wooten testified she saw Bart¢tieand Chambers outside the
house during the incidenand heard two male voices inside her
home destroying the first floor, and coming upstairs. Various items
in the residence were destroyadd upset, including a television,
which was thrown to the ground, a fish tank which was broken,
and furniture which was destroyed. Appellant and the other
individuals fled the scene as the police arrived.

Following the incident, Barchetand Chambers cooperated with
the police investigating the hwee invasion. Both identified
Appellant as the perpetrator. ihetti and Chambers provided a
detailed description othe events occurring at the apartment as
related to the burglary. Barchetéscribed Appellant, indicating he
had a tattoo on his right armashg “DDBLOCK.” Both also
identified Appellant from an OHLEG photograph.

Appellant was indicted on oneoent of aggravated burglary, in
violation of R.C. 2911.11(A)(2), telony of the first degree and a
firearm specification; onecount of having a weapon under
disability, in violation of R.C2923.13(A)(2), a felony of the third
degree; and one count of vafhidgia, in violation of R.C.
2909.05(A), a fifth degree felony.

On February 22, 2012, Appellant filed a motion to suppress
challenging the out of court identétion. The trial court denied
the motion.

The matter proceeded to a jury kriAppellant was tried together
with his co-defendant Avery Br&c Following the presentation of
the state's evidence, Appellant filed a Criminal Rule 29 motion for



acquittal. The trial court grantéde motion dismissing the firearm
specification and reduced the charge of aggravated burglary to a
charge of burglary, a felony oféhsecond degree, in violation of
R.C. 2911.12(A)(1). The trial court dismissed the weapons under
disability charge and reduced the vandalism charge to criminal
damaging, in violation of R.C2909.06(A)(1), a misdemeanor of
the second degree.

Appellant was convicted on all counts. Appellant's co-defendant,
Avery Brock, was acquitted othe charges. The trial court
sentenced Appellant to six yearspnson as to the burglary count,
and sixty days in jail on theriminal damaging count, to run
concurrently.
State v. BryantiNo. 12CAA120088, 2013 WL 5569200, *1-2 (Ohio App. Bist. Oct. 7, 2013).
Petitioner appealed his convimt, asserting the following claims:

|. APPELLANT'S CONVICTION IS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE.

Il. THE TRIAL COURT'S DENIAL OF APPELLANT'S

MOTION TO SUPPRESS THE OUT OF COURT

IDENTIFICATION BY MR. JOSEPH BARCHETTI AND MS.

CHLOE CHAMBERS VIOLATED HIS RIGHT TO A FAIR

TRIAL AND DUE PROCESS OF LAW.
Id. at *2. On October 7, 2013, the appellate cadiitmed the judgment of the trial courtd.
On March 12, 2014, the Ohio Supreme Court declined to accept jurisdiction of the appeal
pursuant to S.Ct.Prac.R. 7.08(B)(®Htate v. Bryantl38 Ohio St.3d 1434 (2014).

On June 9, 2014, Petitioner filed this action &owrit of habeas corpus pursuant to 28

U.S.C. § 2254. He alleges that his comtions are against the marsfeveight of the evidence

because they are based on unbdfiaout-of-court identification®f him as the perpetrator.

Respondent contends that Petitioeeataim fails to provide a badiar relief. This Court agrees.

> The case was transferred to this Cdiatn the United States District Courtrfthe Northern District of Ohio.
Order (ECF No. 16)



Standard of Review
Petitioner seeks habeas relief under 28 €©.S8. 2254. The Antiterrorism and Effective
Death Penalty Act (“AEDPA”) setforth standards govenyg this Court's redw of state-court
determinations. The United State Supreme Coeoently described AEDPA as “a formidable
barrier to federal habeas reli@ir prisoners whose claims havedm adjudicated istate court”
and emphasized that courts must not “lightly ¢ode that a State's criminal justice system has

experienced the ‘extreme malfunction’ for ialn federal habeas relief is the remedLirt v.

Titlow, U.S. , , 134 S.Ct. 10, 16 (2013) (quadtiagington v. Richter562 U.S.
86 (2011));see also Renico v. Le®59 U.S. 766, 773 (2010) (“ABPA . . . imposes a highly
deferential standard for evaluagi state-court rulings, and demartdat state court decisions be
given the benefit of the doubt.” (internal quaia marks, citations, and footnote omitted)).
The factual findings of the statepellate court are preswu to be correct.

In a proceeding instituted by an application for a writ of habeas

corpus by a person in custody purdutanthe judgment of a State

court, a determination of a factussue made by a State court shall

be presumed to be correct. Thelgant shall have the burden of

rebutting the presumption of wectness by clear and convincing

evidence.
28 U.S.C. § 2254(e)(1). “Under AEDPA, a writ lshbeas corpus should be denied unless the
state court decision was comyrato, or involved an unreasdsla application of, clearly
established federal law as determined by Supreme Court, or based on an unreasonable
determination of the facts in light of the evidence presented to the state dOoftey.’v. Bagley
706 F.3d 741, 748 (6th Cir. 2013) (citiS¢agle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)); 28
U.S.C. 8§ 2254(d)(1) (a petitionenust show that the state cosirtlecision was “contrary to, or

involved an unreasonable application of, cleadgtablished federal law”); 28 U.S.C. §

2254(d)(2) (a petitioner must shdiat the state court relied @m “unreasonable determination



of the facts in light of the édence presented in the State court proceeding”). The United States

Court of Appeals for the Sixth Circuit explained these standards as follows:
A state court's decision is “contyato” Supreme Court precedent
if (1) “the state court arrivegt a conclusion opposite to that
reached by [the Supreme] Court oguestion of lawl[,]” or (2) “the
state court confronts facts thate materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a
different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an
“unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it
“identifies the correct governing dal rule from [the Supreme]
Court's cases but unreasonablyplegs it to the facts of the
particular ... case” or either wwasonably extends or unreasonably
refuses to extend a legal prin@pirom Supreme Court precedent

to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146
L.Ed.2d 389.

Coley, 706 F.3d at 748-49. The burdensatisfying the standards detth in 8§ 2254 rests with
the petitionerCullen v. Pinholster563 U.S.170, 181 (2011).

“In order for a federal court to find aas¢ court's application of [Supreme Court
precedent] unreasonable, . . . [tlhe state court's application must have been objectively
unreasonable,” not merely “incorrect or erroneoWiggins v. Smith539 U.S. 510, 520-21,
(2003) (internal quotation marks omitted) (citivgilliams v. Tayloy 529. U.S. at 409 and
Lockyer v. Andrade538 U.S. 63, 76 (2003)¥ee also Harrington v. Richtet31 S.Ct. at 786
(“A state court's determination that a claim laokerit precludes federal habeas relief so long as
“fairminded jurists could disagree’ on the cormess of the state court's decision.” (quoting
Yarborough v. Alvarado541 U.S. 652, 664 (2004)). In consithg a claim of “unreasonable
application” under 8 2254(d)(1), courts must fecun the reasonablenesstioé result, not on the
reasonableness of the state court's analysisler v. Palmer588 F.3d 328, 341 (6th Cir. 2009)

(“[O]ur focus on the ‘unreasonablapplication’ test under Siean 2254(d) shold be on the



ultimate legal conclusion that the state court reached and not whether the state court considered
and discussed every angle of the evidence.” (qudtiegl v. Puckeft286 F.3d 230, 246 (5th
Cir. 2002) én bang)); see also Nicely v. Mills521 F. App'x 398, 403 (6th Cir. 2013)
(considering evidence in the state court record that was “not expressly considered by the state
court in its opinion” to evaluate the reasomai@ss of state court's decision). Relatedly, in
evaluating the reasonablenessaaftate court's ultimate ldgeonclusion under § 2254(d)(1), a
court must review the state court's decision baséely on the record that was before it at the
time it rendered its decisioRinholster 563 U.S. at 181. Put simypl‘review under § 2254(d)(1)
focuses on what a stateurt knew and did."ld. at 18.

Manifest Weight of the Evidence

Petitioner first alleges that his convictiomse against the manifest weight of the
evidence. This claim offers no basis for federal habeas corpus relief.

A federal court may issue a writ of habeaspus on behalf of a person in custody
pursuant to the decision of a statourt only if his custody is in violation of the Constitution or
laws of the United States. 28 U.S.C. § 2254(H)us, “[a] federal counnay not issue the writ
on the basis of a perceived error of state lawllley v. Harris 465 U.S. 37, 41 (1984). A
manifest weight of the evidence claim is angdlé error of state law that is not cognizable in
this Court. Under Ohio law, “[w]eight of the ieence concerns ‘the inclination of the greater
amount of credible evidence, offdrén a trial, to support one sidd the issue rather than the
other. . . .”” State v. Thompsor’8 Ohio St.3d 380, 386 (1997) (citations omitted). “When a
court of appeals reverses a judgment of a toalrtcon the basis that theerdict is against the
weight of the evidence, the appellate court agsa 'thirteenth juror' and disagrees with the

factfinder's resolution of the conflicting testimonyld. A federal habeas court, however, may



not “reweigh the evidence or re-determine thedibility of the witnesses whose demeanor has
been observed by the trial court” because, ineha proceedings, “[i]t is the province of the
factfinder to weigh the probatiwalue of the evidence and résoany conflicts in testimony.”
Matthews v. Abramajtys319 F.3d 780, 788 (6th Cir. 2003) (citations omitted). Because this
federal habeas court does not function as an additional state appellate court vested with the
authority to conduct such an exhaustive reyi®etitioner's claim that his convictions were
against the manifest weight of the evidertannot be considered by this Court.
Sufficiency of the Evidence

Petitioner also asks that hiso se Petitionbe liberally construed to also raise a claim
challenging the constitutional ffigiency of the evidence.Traverse(ECF No. 12). InNash v.
Eberlin, 258 Fed.Appx. 761, unpublished, 2007 WL 4438008, at *3Q8. 2007), the United
States Court of Appeals for the Sixth Circuit htidt a claim of insufficiency of the evidence
may be preserved for federal habeas corpus reviewities raised in te state courts solely in
the context of a claim that tlwenviction is against the manifageight of the evidence.

[T]he sufficiency of the evidere issue was adequately passed
upon by the Ohio courts because the determination by the Ohio
Court of Appeals that the convimh was supported by the manifest
weight of the evidence necessarily implies a finding that there was
sufficient evidence. The Ohio Court of Appeals, for instance, has
explained that “[b]ecause sufficiengy required to take a case to
the jury, a finding that a convictiois supported by the weight of
the evidence must necessarilyclude a finding of sufficiency.’
Thus, a determination that a cocton is supported by the weight
evidence will also be disposi@wof the issue of sufficiency3tate

v. Lee 158 Ohio App.3d 129, 814 N.E.2d 112, 115 (2004)
(citations omitted). Therefore, the district court properly
entertained Nash's sufficiency thie evidence claim because it has
been effectively presented to the Ohio courts and was decided by
the Ohio Court of Appeals.



Id. at 765. See also Taylor v. Brunsmao. 3:12CV800, 2014 WL 4113320, at *14 (N.D. Ohio
Aug. 20, 2014)(“[W]hen a federako sehabeas litigant makes a manifest weight of the evidence
claim, after presentment and adjudication in@Hteo courts, a rule of lenient constructionpobd
sepleadings applies to construe the manifest weaigin as a sufficiency of the evidence claim.
.. . because under Ohio law a findith@t a conviction is supportéy the manifest weight of the
evidence necessarily meansatthit has the support of sidient evidence.”)(footnotes
omitted)(citingNash v.Eberlin); see also Johnson v. Wardémbanon Correctional Institutign
No. 1:13-cv-82, 2014 WL 4829592, at *24 (SOhio Sept. 29, 2014)(same)(citingsh,258 F.
App'x at 764—65Taylor v. BrunsmanNo. 3:12cv800, 2014 WL 4113B2at *1, *14 (N.D.Ohio
Aug.20, 2014),Crawford v. Moore No. 3:14cv22, 2014 WL 293868, at *8 (S.D.Ohio Jan.27,
2014) (Merz, M.J.) Report & Recommendatiprfand cases cited ¢hein), adopted, 2014 WL
2200685 (S.D.Ohio May 27, 2014) (Rose, Jones v. CogkNo. 2:12cv125, 2012 WL 5467528,
at *8 (S.D.Ohio Nov.9, 2012) (Abel, M.J.Ré¢port & Recommendatipr(and cases cited
therein), adopted, 2012 WL 64729%3.D.Ohio Dec.13, 2012) (Watsod.)). Therefore, this
Court will also address Petitioner’'s claim thaé thvidence is constitutionally insufficient to
sustain his convictions.

The state appellate court rejected Petitioner’s claim in relevant part as follows:

Appellant maintains his convictie for burglary and criminal
damaging are against the mastfeveight of the evidence.

*k%k

Appellant was convicted of bgiary, in violation of R.C.
2911.12(A)(1), and criminal damangj, in violation of R.C. 2909
.06(A)(2).

R.C. 2911.12(A)(1) reads,



“(A) No person, by force, stealth, or deception, shall do any of the
following:

“(1) Trespass in an occupied structure or in a separately secured or
separately occupied parh of an occupied Bicture, when another
person other than an accomplicetbé offender is present, with
purpose to commit in thstructure or in the garately secured or
separately occupied poon of the structure any criminal offense;”

R.C. 2909.06(A)(1) reads,

“(A) No person shall cause, or create a substantial risk of physical
harm to any property of anothertivdut the other person's consent:

“(1) Knowingly, by any means;”

Appellant argues the substive evidence presented at trial as to
Appellant and his co-defendant éw Brock was identical on both
counts. Only Joseph Barchettitibed Appellant and Brock were
present when the incident occeolr Appellant was convicted of
burglary and criminal damaging, W Avery was acquitted of the
charges.

In State v. Hurt (October 11, 1979), Cuyahoga No. 39389,
1979WL210430, the Eighth Distri€@ourt of Appeals held,

“The basic rule as to inconsistent verdicts was originally stated in
Griffin v. State(1868), 18 Ohio St. 438. Thrule is: ‘A verdict

will not be set aside as inconsisteor uncertain, because it finds
differently as to counts in whicthere is no material difference.’
This rule of not requiring consistency in the verdicts as to different
counts of an indictment has beesgularly adhered to in Ohio.
Browning v. Stat€1929), 120 Ohio St. 62, 165 N.E. 56&ate v.
McNicol (1944), 143 Ohio St39, 47, 53 N.E.2d 808State v.
Adams(1978), 53 Ohio St.2d 223, 374 N.E.2d 137.

“In the instant case, however, the alleged inconsistency occurred in
the different verdicts as to the three codefendants on the same
[lllegible text][sic]. Generally, there is no requirement that
judgments on the same count ofiadictment be consistent as to
codefendantsSee State v. Morri€l975), 42 Ohio St.2d 307, 325,
329 N.E.2d 85State v. Hirsch(1956), 101 Ohio App. 425, 131
N.E.2d 419;Cleveland v. Ryarf1958), 106 Ohio App. 110, 148
N.E.2d 691. This appears to be thgaonty rule even where two or
more codefendants are tried together on the same charges and



where one codefendant is convicteda lesser included offense.
SeeAnnot. 22 A.L.R.3d 717, 734, 735.”

Where multiple issues are presented before a jury with regard to
codefendants, consistent verdiate not required. Here, Appellant
and Brock's participation and identity were at issue; therefore,
there is no requirement as to consistent verdicts between the
codefendants. While the substantive evidence presented on the
counts was identical, the issuegggnted and developed varied in
scope and degree as to each dedahdTestimony was offered at
trial as to Appellant, including a specific motive to burglarize the
residence, irrelevant to his codefendant. A review of the record
demonstrates the jury was propeiigtructed as to motive and as

to an accomplice jury instruction.

We find Appellant's conviction iaot against the manifest weight
of the evidence.

State v. Bryant2013 WL 5569200, at *2-3.

In Jackson v. Virginia443 U.S. 307 (1979), the Uniteda&s Supreme Court held that,
as a matter of fundamental duegess, a criminalanviction cannot stand wss each essential
element of the offense is proven beyond a reasonable ddédibat 316. The Supreme Court
explained that, when reviewing a challengethie constitutional sufficiency of the evidence
supporting a criminal conviction, “thelevant question is whethefter viewing the evidence in
the light most favorable to the prosecutiony aational trier of fact could have found the
essential elements of the crime beyond a reasonable dolbtédt 319. The Supreme Court
cautioned, with respect to the raéa reviewing court, that “[t]his familiar standard gives full
play to the responsibility of thieier of fact fairlyto resolve conflicts inestimony, to weigh the
evidence, and to draw reasonable inferences from basic facts to ultimate fdct3.hus, after
reviewing the evidence in a light most favoratidethe prosecution and respecting the trier of

fact's role in determining witnesses' credibibtyd weighing the evidence, a federal court must

10



grant habeas corpus relief only “if it is found thiabn the record evidence at the trial no rational
trier of fact could have found proof of guilt beyond a reasonable doldtdt 324.

Moreover, there is a “double layer” of defiece due state court determinations regarding
the sufficiency of the evidence. As explainedBmown v. Konteh567 F.3d 191, 205 (6th Cir.
2009), deference is first due the jury's finding guilt because the substantive standard,
announced idackson v. Virginiais whether, “viewing the trial testimony and exhibits in the
light most favorable to the presution, any rational trier of facould have found the essential
elements of the crime beyond a reasonable doubt.” EwlEnnbvoreview of the evidence leads
to the conclusion that no ratidrtaer of fact could have sfwund, a federal habeas court “must
still defer to the state appellate court's sufficiency determination as long as it is not
unreasonable.” Id. See also White v. Steglg02 F.3d 707, 710 (6th CiR009). This is a
substantial hurdle for a habeas corpus petitiomevercome and, for the reasons discussed by
the state appellate court, this Court cadels that Petitioner Banot done so here.

Ricky Severt, who lived with his girlfriendnd child in an apartment on 53 Neil Street,
testified that, on October 11, 2011, he and fiiend stole $150.00 worth of heroin from
Petitioner. Trial Transcript (ECF No. 8-4, PagelD# 336-340). Severt and Joe Barchetti were
best friends, and had known each other for more than eight ykear§2agelD# 340). Severt
owed Barchetti money for drugsld. (PagelD# 341). Severt also knew Chloe Chambers,
Barchetti's girlfriend at the timeld. (PagelD# 342). Later that same day, Severt heard people
yelling his name and pounding on the front and back doors to the apartment, saying that they
wanted him to come outside and talld. (PagelD# 346). They threw something through his
back window, and he went upstairs into the atfith his son and girlfriend and called 9-1-.

(PagelD# 348-50). He saw Barchetti at the frdmor and Chambers sitting in the car outside.

11



Id. (PagelD# 349). The person who enteredhame broke almost everything in the living
room. A window was removed, and a couple hundred dollars was taken. Severt did not tell the
police because he did not want to pursue chartgeg(PagelD# 358). According to Cassandar
Wooten, Severt's girlfriend, Sert owed money to a “whel bunch of people,” including
Barchetti.ld. (PagelD# 389). The telesion, fish tanks, table andmps were destroyedld.
(PagelD# 390). Joseph Barchetti was incareédrat the Delaware County Jail on a probation
violation at the time of trialld. (PagelD# 407). Severt owdhrchetti money for drugsld.
(PagelD# 408). Petitioner, also knows “Black Rob,” was Barchetti’'s cousild. (PagelD#
409). Barchetti also identified Petitionece-defendant, Avery Brock, or “Buckld. (PagelD#
410). Barchetti had a long criminal history and sold dridys(PagelD# 411). On the date at
issue, Barchetti received a phone call from Reté@r asking Barchetti to pick him up, and stating
that Severt had just robbddm of $150.00 worth of drugs.ld. (PagelD# 414). Petitioner
wanted Barchetti to showiim where Severt lived.ld. (PagelD# 415). Barchetti and his
girlfriend, Chloe, picked up P&tner and co-defendant Brockd. (PagelD# 415-16). They all
drove to Severt’s housdd. (PagelD# 421). They saw Severt walking up the street and began to
run after him.ld. (PagelD# 422). Severt ran inside hisig® and hid. Barchetti told him they
just wanted to talkrad wanted their moneyid. (PagelD# 423). Barchetti ran up to the door and
started beating on it, demanditigit Severt open the dooid. Barchetti then went around to the
front of the house. A bicycle, baby pool, bafgcans and grill had been knocked over, and the
window had been brokemd.(PagelD# 424). He began bamgion the door, telig Severt to
open the door. Petitioner andd8k kicked in the front dootd. (PagelD# 424-25). Barchetti
returned to the car and watched them destroy things inside the apaltin@rdagelD# 425). He

told them that the police were coming and that it was time to Iddve.

12



Viewing all of this evidence in the light mdstvorable to the prosecution, the evidence is
constitutionally sufficient to susin Petitioner’s conviction. Petitner has failed testablish that
the state appellate court’s decision rejectingctasm is unreasonable so as to warrant federal
habeas corpus relief.

Identification Testimony

To the extent that Petitioner intends to asasran independent claim that he was denied
a fair trial based on improper admission of wimedentification, such aim likewise fails to
provide relief. The state appellataucorejected this claim as follows:

Appellant argues the trial court edran allowing evidence as to the
out of court photo iderication of Appellant.

Here, the State concedes lack of compliance with R.C. 2933.83.
However, maintains [sic] the identification was otherwise reliable.

An identification of a defendant is unreliable only if the
photographic identification poedure was so impermissibly
suggestive as to give rise to very substantial likelihood of
irreparable  misidentification. Photographic  identification
procedures must be viewed undes thtality of the circumstances.
Stoval v. Dennq1967), 388 U.S. 296. The practice of showing
only one photograph to a potenteyewitness is not encouraged,;
however, such measures have bskawn to be both reliable and
necessaryState v. Batte€l991), 72 Ohio App.3d 660, 595 N.E.2d
977.

In Neil v. Biggers(1972), 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d
401, the Supreme Court set forth @ ek guidelines to assist in
weighing the totality of circumstances,

“[T]he factors to be considerenh evaluating the likelihood of
misidentification inclué the opportunity of the witness to view the
criminal at the time of the criméhe witness' degree of attention,
the accuracy of the witness' prior description of the criminal, the
level of certainty demonstrated bye witness at the confrontation
and the length of time betweeretbrime and the confrontation.”

Here, viewing the photographicddtification made by Barchetti
under the totality othe circumstances, while only one photograph

13



was shown, Barchetti is Appellanteusin; therefore, there was
not a substantial likelihood ofmisidentification. Further,
Chambers' identification of pgpellant, assuming there was a
substantial likelihood of misidéfication, was cumulative to the
identification of Barchetti, r@d, therefore, ngbprejudicial.

The second assignment of error is overruled.
State v. Bryant2013 WL 5569200, at *3-4.

“Over the past fifty years, the Supren@@ourt has developed a two-part test for
determining whether the evidence gathered feonmeyewitness identification must be excluded
from trial due to the unduly suggestivetura of the identification procedureMoward v.
Warden,519 F. App'x 360, 366 (6th Cir. 2013).

First, “due process concerns arisely when law enforcement
officers use an identification proaa@ that is bottsuggestive and
unnecessary.” Herry v. New Hampshirel32 S.Ct. 716, 724
(2012)] (emphasis added) (citiddanson v. Brathwaite432 U.S.

98, 107, 109, 97 S.Ct. 2243, 53 L.Ed.2d 140 (19BiHgers 409

U.S. at 198, 93 S.Ct. 375). But “[e]ven when the police use such a
procedure . . ., suppression of tksulting identification is not the
inevitable consequencelbid. Rather, the second step of the
undue-suggestiveness framework recqgiaa inquiry into “whether
under the 'totality of the circumstances' the identification was
reliable even though the confratibn procedure was suggestive.”
Biggers 409 U.S. at 199, 93 S.Ct. 375. If an identification
resulting from an unduly suggestive procedure is nevertheless
deemed reliable, it is admissthl“[n]otwithstanding the improper
procedure” used by the policBerry, 132 S.Ct. at 725see also
[United States ¥ Washam468 Fed.Appx. [568,] 570-71 [(€Cir.
2012)](explaining that “[tjo exclude [eyewitness] identifications, a
defendant must show that the identification procedure was unduly
suggestive and the identificationgre not otherwise reliable”).

Id. In making this determination, a counust consider the following factors:

(1) the opportunity of # witness to view theriminal at the time
of the crime; (2) the witness's gtee of attention at the time of
observation; (3) the accuracy ofthvitness's prior description of
the criminal; (4) the level of ceitay demonstrated by the witness
when confronting the defendanand (5) the length of time
between the crime and the confrontatibedbetter v. Edwards,

14



supra 35 F.3d at 1070, citinglanson v. Brathwaite432 U.S. 98,

114, 97 S.Ct. 2243, 53 L.Ed.2d 140 (19MNgijl v. Biggers, supra

409 U.S. at 199-200.
Poulsen v. Warden, Ross Corr. lnf¥lo. 2:11-cv-1067, 2012 WL 4361433, at *9 (S.D. Ohio
Sept. 25, 2012) (citation omitted).

Barchetti knew Petitioner, his cousin, and could therefore readily identify Petitioner. “A
defendant is denied due process only when thatiiication evidence is so unreliable that its
introduction renders a trial unfair. As longs there is not a substantial likelihood of
misidentification, it is the funatn of the jury to determine the ultimate weight to be given the
identification.” United States v. Cause§34 F.2d 1277, 1284-85"&ir. 1987)(quotingSmith
v. Perini 723 F.2d 478, 482 {&Cir. 1983)(quotingSummit vBordenkircher 608 F.2d 247, 253
(6th Cir. 1979)). See also United States v. Meye359 F.3d 820, 825 {6 Cir.
2004)(identification that stemmed from recollectiof the incident was independently reliable);
Hudson v. Tibbals No. 1:11-cv-2733, 2012 WL 3239147, at *20 (N.D. Ohio June 27,
2012)(witness’ identification not unreliable whereséd on prior familiarity with the defendant).
“The ‘primary concern express@tcases discussing the problems with eyewitness identification
relates to a witness obserg and subsequentlyedtifying a stranger.”Haliym v. Mitchel] 492
F.3d 680, 706 (B Cir. 2007)(citihngMoss v. Hofbauer286 F.3d 851, 862 (6th Cir. 2002)).
Barchetti had identified Petitioner by name and hiegedly participated in the events that he
described to police. Under these circumstances, the trial court did not unconstitutionally permit
evidence of Barchetti’s identification of Petitioner.

Recommended Disposition

Therefore, the Magistrate Judg&COM M ENDS that this action b®I SM|SSED.
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Procedur e on Objections

If any party seeks review e District Judge of thiReport and Recommendatjdhat
party may, within fourteenld) days, file and serve ofii parties objections to thReport and
Recommendatigrspecifically designating thiReport and Recommendatjand the part thereof
in question, as well as the basis for objectiogrdlo. 28 U.S.C. § 636)i); Fed. R. Civ. P.
72(b). Response to objections mhstfiled within fourteen (14dlays after beingerved with a
copy thereof. Fed. R. Civ. P. 72(b).

The parties are specifically advisdat the failure to object to th&eport and
Recommendatiowill result in a waiver of the right tde novoreview by the District Judge and
waiver of the right to appeal thhedgment of the District CourtSee, e.g., Pfahler v. Nat'l| Latex
Prod. Ca, 517 F.3d 816, 829 (6th Cir. 200{Holding that “falure to object tothe magistrate
judge's recommendations constituted a waiver ¢ flefendant's] ability to appeal the district
court's ruling”); United States v. Sullivam31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of district court's denial efrf@ motion by failing to timely object to
magistrate judge's report and recommendati@ven when timely objections are filed, appellate
review of issues nataised in those obgtions is waived.Robert v. Tessorb07 F.3d 981, 994
(6th Cir. 2007) (“[A] general objection to a magae judge's report, which fails to specify the
issues of contention, does not suffice to presan issue for appeal....”) (citation omitted).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any omastfiled, regarding wéther a certificate of

appealability should issue.

s/ Norah McCann King
Norah McCann King
Octoberl2,2016 UnitedstatedMagistrateJudge
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