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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
ANTHONY S. DAVIS,
Petitioner,
Case No. 2:15-cv-02935
V. Judge Marbley
Magistrate Judge King
ALLEN/OAKWOOD
CORRECTIONAL INSTITUTION,
Respondent.
ORDER

On November 6, 2015, the Magisgaludge recommended that Betition be dismissed
as barred by the one-year statute of litiotes established by 28 U.S.C. § 2244 (&eport and
Recommendation (ECF No. 7). Petitioner objects to that recommenda@iection (ECF No.
10). Pursuant to 28 U.S.C. § 636(b), this Court has conduckedazo review. For the reasons
that follow, Petitioner'sObjection (ECF No. 10) isOVERRULED. The Report and
Recommendation (ECF No. 7) iSADOPTED and AFFIRMED. This action is hereby
DISMISSED as untimely.

Petitioner’s request for a ¢#icate of appealability IDENIED.

This case was originally filed in the Northern District of Ohio and was thereafter
transferred to this CourOrder (ECF No. 3). Following that transfer, the Magistrate Judge
reviewed thePetition pursuant to Rule 4 of the Ralé&soverning Section 2254 Cases in the
United States District Courts and recommehdaiismissal of the action as untimely. In his
objections, Petitioner argues that the Magite Judge improperly reviewed tRetition under

Rule 4 of the Rules Governing Section 2254 Caséle United States Birict Courts because

the District Court for the Nortme District Ohio had previolg directed the Respondent to
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answer thePetition. Objection, PagelD# 48-49. Petitioner algwsists that the action is timely
because he exercised diligence in discoggethe factual basis for his claim.

Petitioner's arguments are not persuasivePetitioner cites no authority for the
proposition that this Court may not condust @wn Rule 4 preliminary review of theetition.
Further, none of the document®yided by Petitioner even suggésat he could not have, years
before filing this action, discovered the factual bder his claim that he is being illegally held
beyond the one and one half ysantence imposed by the FrankCounty Court of Common
Pleas in 1985. For these reasons, diudd discussed in the Magistrate Juddregort and
Recommendation, Petitioner’sObjection (ECF No. 10) iOVERRULED.

Petitioner also requests a ceddie of appealability. “Inantrast to an ordinary civil
litigant, a state prisoner who seeks a writ dbdws corpus in federaburt holds no automatic
right to appeal from an adverslecision by a district court.Jordan v. Fisher, -- U.S. --. --, 135
S.Ct. 2647, 2650 (2015); 28 U.S.C. § 2253(c)(h)freng a habeas petitioner to obtain a
certificate of appealability in order to appeallhe petitioner must &sblish the substantial
showing of the denial of a cditstional right. 28 U.S.C. § 2258((2). This standard is a
codification ofBarefoot v. Estelle, 463 U.S. 880 (1983Hack v. McDaniel, 529 U.S. 473, 484
(2000) (recognizing codification darefoot in 28 U.S.C. 8§ 2253(c)(2))fo make a substantial
showing of the denial of a constitutional rightpetitioner must show “that reasonable jurists
could debate whether (or, for that matter, aghed) the petition should have been resolved in a
different manner or that thessues presented were ‘adequate to deserve encouragement to
proceed further.”Sack, 529 U.S. at 484 (quotingarefoot, 463 U.S., at 893 n. 4).

Where a court dismisses a claim on procedural grounds, however, a certificate of

appealability “should issue whenretlprisoner shows, at least, thatists of reason would find it



debatable whether the petition states a valid ctH#itme denial of a constitutional right and that
jurists of reason would find it detable whether the district coustas correct in its procedural
ruling.” 1d. Thus, there are two components to detemgimhether a certif@ate of appealability
should issue when a claim is dismissed on phoE grounds: “one directed at the underlying
constitutional claims and one directed at the district court's procedural holddhat 485. The

court may first “resolve the issue whose answer is more apparent from the record and
arguments.” Id. This Court is not persuaded that Petigr has met this stdard and the Court
declines to issue a certiate of appealability.

Petitioner's Objection (ECF No. 10) is OVERRULED. The Report and
Recommendation (ECF No. 7) iSADOPTED and AFFIRMED. This action is hereby
DISMISSED as untimely.

Petitioner’s request for a ¢dicate of appealability iIDENIED.

The Clerk isDIRECTED to entefFINAL JUDGMENT in this action.

s/Algenon L. Marbley
ALGENON L. MARBLEY
UnitedStateDistrict Judge




