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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
VALERIE L. HOOVER,
Plaintiff,
Civil Action 2:15-cv-2944
VS. JudgeMichael H. Watson
MagistrateJudge Elizabeth P. Deavers

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Valerie L. Hoover, brings thisction under 42 U.S.C. 88 405(g) and 1383(c)(3)
for review of a final decision dhe Commissioner of Social Seity (“Commissioner”) denying
her applications for social security disabilibfgurance benefits and supplemental security
income. This matter is before the Unitethtes Magistrate Judge for a Report and
Recommendation on Plaintiff's Statemen&afors (ECF No. 14), the Commissioner’s
Memorandum in Opposition (ECF No. 19), and theisdstrative record (ECF No. 10). For the
reasons that follow, it RECOMMENDED that the CourOVERRULE Plaintiff's Statement
of Errors andAFFIRM the Commissioner’s decision.

l. BACKGROUND
Plaintiff filed her applications for befiess on May 1, 2012, alleging that she has been

disabled since September 1, 2004, due to strokesfipodmyalgia, degenetiae disc disease,
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myoclonus, neuropathy, carpal tunnel syndromianas, anxiety, and depression. (R. at 222-30,
231-37, 263.) Plaintiff's applicatis were denied initially angpon reconsideration. Plaintiff
sought ade novdhearing before an administrative lgwdge. Administrative Law Judge Karen
B. Kostol (the “ALJ”) held a video heariran May 5, 2014, at which Plaintiff, represented by
counsel, appeared and testifi§iR. at 39-70.) Larry Ostrowski Ph.D., a vocational expert, also
appeared and testified at thearing. (R. at 70—-77.) On June 16, 2014, the ALJ issued a
decision finding that Plaintiff wasot disabled within the meanimg the Social Security Act.
(R. at 10-25.) On August 21, 2015, the Appealsiicil denied Plaintiff's request for review
and adopted the ALJ’s decisiontas Commissioner’s final decisiorfR. at 1-5.) Plaintiff then
timely commenced the instant action.

. HEARING TESTIMONY
A. Plaintiff's Testimony

Plaintiff testified at the administrative heay that she lives with her nine-year-old
daughter. (R. at 40.) She has ae@riw license but is not allowed tisive due to seizures. (R. at
40-41.) When discussing her edueaf Plaintiff replied that she dligraduate but she received
special education services. (R. at 41.)e &&an read, write, and do “simple mathld. She did
obtain certificates in graphic arts and bess data accounting from a vocational school but
noted she “barely” obtained them. (R. at 41-42.)

When asked why she felt she could not workjriiff replied, “I'm not able to function
and be around a lot of people. | feel like | gesed in. And | can’t stand for a long period of
time or sit.” (R. at 46.)

Plaintiff estimated that she can stand for tiyeninutes and sit for ten to fifteen minutes

atatime. (R. at47.) She testified to havintpast one seizure a dthat lasts for a minute,
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though a “bad” day may include as many as ei@gRt.at 48.) She take¢le medication Lamictal
for her seizures, which “seems to be working . . . A little bit.” (R. at 49.)

Plaintiff also takes the medication Lyrica, whicelps ease her fibromyalgia pain. (R. at
47.) She described that her p&irso bad, for half the month she “can’'t hardly do anything.” (R.
at 52.) On her “bad” days, Phiff’'s mother helps take cad her daughter. (R. at 53-55.)

Plaintiff testified that she nesdo elevate her legs about t#ays out of the month. (R. at
47.) She has difficulty using her right hand duaumbness. (R. at 56-57.) Plaintiff also
testified to feeling fatigued a couple dayseek, and needing to lie dow (R. at 57-58.) She
uses a cane about ten days a imobtit did not remember whethehdd been prescribed. (R. at
59.) She obtained the cane fromiarfd of someone at her churchd. She believes she can
walk about half a block before she will need wmpst (R. at 60.) She sleeps in the downstairs
level of her house to avoid havinguee the stairs and to be clasghe bathroom. (R. at 64.)

Her sister-in-law does home chores for her, and her mother helps her grocery shop once or twice
per month. (R. at 68-69.) She attends chgixlor seven times per month, and talks with
friends three times a week while heudhter is in school. (R. at 60, 65-67.)

As to her mental impairments, Plaintifstified that she hast gone to counseling
because her insurance allows a limited number of \psitgear. (R. at 49.) As a result, she sees
a psychiatrist every thragaonths. (R. at 50.) Plaintiff discgeed memory issues she experiences,
wherein she will “lose track” in a conversatiofiR. at 50-51.) She has problems staying on task
with respect to chores like housekimgpand cleaning. (R. at 51.) aiitiff also testified that she
gets panicked when around other people, sowhidsgoing out in public. (R. at 60-61.) She
does take medications to ease dnexiety, but still consously avoids going out in public. (R. at

61.)



B. Vocational Expert Testimony

The vocational expert (“VE”) testified atdfadministrative hearing that Plaintiff's past
jobs include a cashier/checker, a light, selek position; and a deli cutter/slicer, a light,
unskilled position. (R. at 72.)

The ALJ proposed a series of hypotheticatgarding Plaintiff's residual functional
capacity (“RFC”) to the VE. (R. at 72-74Based on Plaintiff's age, education, and work
experience and the RFC ultimately determined by the ALJ, the VE testified that a similarly-
situated hypothetical individuabuld not perform Plaintiff'gast work, but could perform
approximately 2,275,000 light exertion, unskilled jab$he national economy such as an office
helper, a mail clerk, and a sewing machine opergf®rat 73-74.) The VE also testified if
Plaintiff's RFC was reduced to sedentary, shdastill perform work as document preparer,
table worker, and ampousealer. (R. at 74-75.)

The VE testified that Plaintiff could not m&ain competitive employment if she was off
task up to 20 percent of the workday or workweek. (R. at 75.)

When examined by Plaintiff's counsel, the Y4stified that an absee from work four
times per month would result in the loss of eatthe aforementioned jobs. (R. at 76.)

.  MEDICAL RECORDS
A. Physicallmpairments

1. Trinity Family Health Center

Plaintiff complained to Stephanie Bata@F.N.P., of aching arms with numbness into
her hands on February 29, 2012. (R. at 338)nkff was found to have a positive Phalen’s
maneuver on examination and diagnosed withalaunnel syndrome. Ms. Batalo noted

Plaintiff “wants to wait” regeding treatment. (R. at 337.)
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2. Shalu Singh, M.D.

Dr. Singh, a neurologist, initially saw Ri&iff when she was admitted to the hospital
after she had a syncopal episode on Septehthet012. (R. at 427.) When seen for hospital
follow-up on September 12, 2012, Plaintiff reportetseges where she went into a daze. On
examination, Dr. Singh, noted severe exogenoustgbassubjectivdoss of sensation in the
upper and lower extremities, brisk reflexes, a broad based gait, and a positive Rhomberg’s sign.
(R. at 422.) He noted that EEG testing had besgative for seizure activity. Dr. Singh started
Plaintiff on Lamictal and atered an EMG nerve conductistudy of the upper and lower
extremities for the neuropathy. (R. at 423.)

When seen on September 26, 2012, Plairdggbrted less seizures and better mood and
indicated going up and down staiesuse the bathroom in her house made her very tired. (R. at
421))

On October 11, 2012, Plaintiff reported hesion and headaches had improved on
Lamictal. (R. at 420.)

On January 28, 2013, Dr. Singh found a posifivesl's sign over thdilateral wrists
with decreased sensation over lderal three digits of the bikeral hands. Dr. Singh increased
Plaintiff's dosage of Lamictal and orderediE&MG of her upper extremities. (R. at 467-68.)

On February 19, 2013, Dr. Singh again fourmbsitive Tinel's sign, decreased sensation
in the bilateral median nerve and wrist, and complaints of muscle spasm and trigger points

throughout the body. (R. at 465.) Drn&i noted that the EMG nerve conductistudy did not

The only EMG report the Court callocate in the administrawecord was taken on April 5,
2010 and was normalS¢eR. at 632-33.)



show any carpel tunnel syndrome but her symptarasuggestive, so he prescribed wrist
splints, Lyrica 150 milligrams,ral Flexeril. (R. at 465-66.)

3. Amrik Chattha, M.D.

Plaintiff consulted with Dr. Chattha in Fetary and June, 2012, due to anxiety, tension,
headache, and poor balance. Dr. Chatthadrtbi Plaintiff was obese and that nerve
conduction studies and EMG testing of Pldfigtiower extremities had been normal. Dr.
Chattha recommended she continue her medicadiotiseeing her psychiatrist. (R. at 586-87.)
In June 2012, Plaintiff’'s major concern wagyting and numbness of her upper extremities as
well as lower extremities. Polyneuropathy ancheatiology were considered, so Dr. Chattha
recommended a comprehensive metabolic @oés well as EMG and motor nerve conduction
velocity of all the fouextremities. (R. at 586.)

4. William Padamadariyi.D.

Plaintiff was evaluated for disabilifjurposes by Dr. Padamadan on August 16, 2012.
(R. at 406-12.) Plaintiff’'s chief complaintscinded fibromyalgia andeuropathy. (R. at 406.)
On examination, Dr. Padamadan noted thanBfapresented with a cane, which was not
obligatory. Dr. Padamadan foundhthypical trigger points weneot demonstrable except for
superficial skin touch without pressure causinsgevity. Plaintiff had full muscle strength in
her arms. She did not walk with a limp, andigtialeg raises were negative. Her lung sounds
were normal with no wheezes or crackles, hearhds were normal with no murmurs or gallops.
She had an umbilical hernia repair with a preiwn of a ventral hernia about a dollar size at the
site of the umbilical hernia. Dr. Padamadan found no clinical signs of arthritis of the small or
large joints. Plaintiff exhibited mildly decressrange of motion in her lumbar spine, and

bilateral knees. (R. at 407, 409-1Dy. Padamadan noted thattheught the muscle testing of
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lower extremities was not reliable. (R. at 409.) Dr. Padamadan diagnosed Plaintiff with morbid
obesity, history of fibromyalgiand soreness everywhere (withthe classic pressure point
symptoms), and history of neuropathy withaay sensory abnormalities. (R. at 408.) Dr.
Padamadan opined Plaintiff had nmitation in ability to perfornat least “sedentary light duty
activities” with no climbing on polesr ladders, crawling, or kneelingld()

5. State Agency Evaluation

On September 8, 2012, state agency physibdléshael Lehv, M.D., reiewed the record
and assessed Plaintiff’'s phyaidunctioning capacity. (R. &80-90.) Dr. Lehv opined that
Plaintiff could lift and/or carry twenty poundgcasionally and ten pounds frequently; stand
and/or walk about six hours aworkday; and sit for about dnours in a workday. (R. at 88.)
Dr. Lehv found that Plaintiff was limited in pusnd/or pull in her lower extremitiesld))
According to Dr. Lehv, Plaintiff auld frequently climb ramps/staiand balance; occasionally
stoop, kneel, crawl, or crouchut never climb ladders, ropes, or scaffolds.) (Dr. Lehv also
found Plaintiff would be limited on unprotected heigthte to her conditions(R. at 89.) Asto
Plaintiff's credibility, Dr. Lehv notedhat he had “serious issuedde explained that Plaintiff
“did not provide accurate height and weight mfiation, misled or attempted to mislead [Dr.
Padamadan] about her surgeries, neuropathy and was considered unreliable on strength testing.
In addition she had zero fibromyalgia trigger gsiand her cane was not medically necessary.”
(Id.) Dr. Lehv assessed Dr. Padamadan’s opinidfeas persuasive” lsause it was “without
substantial support fromther evidence of record.” (R. at 90.)

Anton Freihofner, M.D. reviewed Plaiffts records upon reconsideration on December

7, 2012, and opined that Plaintiff could lift andéarry fifty pounds occasionally and twenty-



five pounds frequently; stand andivalk about six hosrin a workday; and sit for about six
hours in a workday. (R. at 118Dr. Freihofner found that Plaiiff could frequently climb
ramps/stairs, balance, stoop, kneehwl, or crouch; but never climdders, ropes, or scaffolds.
(Id.) Dr. Freihofner based Plaintiff's postural ltations on her morbid obesity, history of
fibromyalgia and questioiée seizure disorder.d;) Also, due to her seizure disorder, Dr.
Freihofner limited Plaintiff to no unprotectedidjiets, dangerous machinery, or commercial
driving. (R. at 119.) Dr. Freihofner found BYfadamadan’s opinion “less persuasive” because:
(1) the opinion relies heavilyn the subjective report of sytmms and limitations provided by
the individual, with the totality of evidene®t supporting the opinion, 2he opinion contains
inconsistencies, (3) the opinion is without substantial support from e¢idgance of record; (4)
and the opinion is an overestimate of the séyefithe individual's restrictions /limitations
based only on a snapshot of thdividual's functioning. (R. at 120.)

B. Mental Impairments

1. David R. Bousquet, M.Ed.

Plaintiff was evaluated fatisability purposes by Dr. Bogaet on July 24, 2012. (R. at
396-404.) Plaintiff applied for disability because of problems with depression and anxiety,
health and medical reasons, anfficlilties with learning. (R. a@97.) Plaintiff rgported that she
had been in special education classes, hadtep&indergarten, and dhaxperienced difficulty
in school. [d.) She last worked in 2004 as a cashievwalmart, which she found difficult due
to the need for constant interactsowith people. She subsequendft her job dudo pregnancy.
(R. at 398.) As to her activitiexf daily living, Plaintiff reportedhat she does some chores and

gets help from her sister-in-law. She takes oéieer child, watches television, visits with her



friends and family and attends church. She waspool league but did not always attend. She
has a driver’s license bab vehicle. (R. at 399.)

On mental status examination, Dr. Bquset reported that Plaintiff was dressed
appropriately, cooperative, her speech was nornealaffect was appropriate, mood was sad,
anxious, and fearful at times, she appearstlags and fidgety, and éhé&rouble attending and
concentrating at times when anxiety was evidé&tte was alert and oriented x4, reasoning and
judgment capabilities appear to falleage-appropriate levels. (R. at 400-01.)

Plaintiff was administered the Wechshedult Intelligence Scale (*“WAIS”) which
resulted in a verbal comprafson score of 74, perceptuahas®ning of 67, working memory of
83, processing speed of 71, and a full scale ofAi&imes she did struggle with understanding
directions, requiring their rewomy. Dr. Bousquet opined thaete scores appeared reliable
and valid assessment of currailities and functioning.1q.)

Dr. Bousquet diagnosed Plaintiff withpilar disorder, panidisorder without
agoraphobia, and borderline intellectual funaing. (R. at 401.) Dr. Bousquet assigned
Plaintiff a GAF score of 50.1d.) Dr. Bousquet opined that Plaintiff would have some
difficulties with her abilities taunderstand, remember, and carry out instructions in the work
setting; to maintain attenticand concentration; to maintain an acceptable persistence and pace
in a work setting; to conform to social expectations in a work setting; and to respond
appropriately to work place stressexl pressures. (R. at 402-03.)

2. State Agency Evaluations

On July 30, 2013, after review of Plaintiffisedical record, Tonnie Hoyle, Psy.D., a state

agency psychologist, assessedmRifiis mental condition and opined that Plaintiff had moderate



restrictions in her activities of daily livingpild difficulties in maintaning social functioning,
moderate difficulties in maintaining concenioat persistence, or pgogith no episodes of
decompensation of an extended duration. (R63t 8he further determined that the evidence
did not establish the presenof the “C” criteria. I.) Dr. Hoyle gave grat weight to Dr.
Bousquet’s opinion finding it consistent with the overall enick in file. (R. at 87.)

In completing the MRFE Dr. Hoyle opined that Plairfiwas moderately limited in her
abilities to understand driremember and carry out detailed instructions; to maintain attention
and concentration for extended periods; to detepa normal workday and workweek without
interruptions from psychologically based symptand to perform at a consistent pace without
an unreasonable number and length of rest peramttl to respond appmagtely to changes in
the work setting. (R. at 102-04.) Dr. Hoylencluded that Plaintiftan understand, remember,
and carry out simple taskstructions; maintain attention, concentration, persistence, and pace to
perform simple, repetitive tasks; and can adasettings in which duties are routine and
predictable. 1d.)

On December 6, 2012, Paul Tangeman, Pfeldewed the record upon reconsideration
and found Plaintiff would have moderate difficudtim all “B” Criteria areas (R. at 115-16.) Dr.
Tangeman found Plaintiff's mentallegations are credibleéShe presents with decreased
attention span and some anyieDue to borderline intellectufunctioning, she would have

moderate limitations for work. She struggtedunderstand some diremts at consultative

2“MRFC” is a residual funional capacity which limits its consideration to mental
capabilities.
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evaluation. However, she is able to carry outdutivities of daily livingand relates with others
on aregular basis. (R. at 117.)
IV. THE ADMINISTRATIVE DECISION

On June 16, 2014, the ALJ issued her decis{®.at 10-25.) Plaintiff met the insured
status requirements through March 31, 2009stép one of the sequential evaluation process,
the ALJ found that Plaintiff had not engagedubstantially gainful aitity since September 1,
2004, the alleged onset date of disability. (R.2af The ALJ found that Plaintiff had the severe
impairments of fiboromyalgia; polyarthropattgnxiety; depression; bderline intellectual
functioning; obesity; and epilepsyfsioseizures/conversion reactioid.)( She further found
that Plaintiff did not have an impairment omgoination of impairments that met or medically
equaled one of the listed impairments describe2D C.F.R. Part 404, Subpart P, Appendix 1.

(R. at 13.) At step four of hsequential process, the ALJ &eth Plaintiff's RFC as follows:

% Social Security Regulationequire ALJs to resolve a disility claim through a five-
step sequential evaluation of the evidenSee20 C.F.R. 8416.920(a)(4). Although a
dispositive finding at any stdprminates the ALJ’s revievgge Colvin v. Barnhard75 F.3d
727, 730 (6th Cir. 2007), if fully considered, thexjuential review considers and answers five
guestions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairm&rdalone or in combination, meet or
equal the criteria of an impairment $&tth in the Comnssioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant's residfiaictional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant's age, education, past work experience, and residual
functional capacity, can the claimant erh other work available in the national
economy?

See20 C.F.R. §416.920(a)(4ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
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The undersigned finds that the claimbas the residual futional capacity to

perform light work as defined i20 CFR 404.1567(b)na 416.967(b) except

work must: never entail climbing of ladde ropes, or scaffolds; entail only

occasional climbing of ramps or stairs, lsanh frequently balance, stoop, crouch,
kneel or crawl; avoid alhazards (dangerous moving machinery and unprotected
heights); be limited to simple, routinand repetitive tasks in a low stress job

(only occasional decision making required, occasional changes in work setting,

and no strict production quotas); entamly occasional interaction with the

general public, co-workers, and supervisors.
(R. at 16.) In reaching this determinatiore ¥hLJ “considered the opinions of Dr. Padamadan
and afford them more weight than other opivs in the record @key support the limited
findings in his objective evaluation as wellthe limited objective testing reports contained
within the longitudinal record.” (R. at 17-18.The ALJ assigned “significant weight” to the
opinions of the state agency reviewing physici@nsLehv and Dr. Freihofner. (R. at 23.) The
ALJ also assigned “significant weight” toetlopinions of the statagency reviewing
psychologists, Drs. Hoyle and Tangeman, who opthatPlaintiff's condition did not meet or
medically equal any listed impairment. (R. at 23-24.)

The ALJ found that Plaintiff's sympto exaggeration reflects negatively on her
credibility regarding her allegedly disabling carmhs. (R. at 19.) ThALJ also found that the
above RFC adequately accommodaday residual limitations Pl&iff may experiences due to
her seizure condition by limiting &htiff to low stress unskilled light exertional work with
postural and environmental limitation§R. at 20.) Further, éhALJ found that the above RFC
more than adequately accommodates Plaistiffental health conditions by limiting her to

unskilled low stress work that entail only odoasil interaction withlthe general public, co-

workers, and supervisors. (R. at 21.)

Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
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The ALJ next found that Plaintiff has nevead earnings representative of yearly
substantial gainful activity levels of employmefithe ALJ, therefore, found that Plaintiff has no
past relevant work. (R. at 24.)

Relying on the VE’s testimony, the ALJ concluded that Plaintiff can perform jobs that
exist in significant numbers ithe national economy(R. at 24-25.) She therefore concluded
that Plaintiff was not disabled undeetBocial Security Act. (R. at 25.)

V. STANDARD OF REVIEW

When reviewing a case under the Social 8gcAct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.Rabbers v. Comm’r of Soc. Sés82 F.3d 647, 651 (6th Cir. at 2009)
(quotingRogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. at 2008¢e alsal2
U.S.C. 8§ 405(g) (“[t]he findingsf the Commissioner of Soci8lecurity as to any fact, if
supported by substantial evidence, shall be condusi. .”). Under this standard, “substantial
evidence is defined as ‘more tharscintilla of evidence but lessatha preponderance; it is such
relevant evidence as a reasonable mind nagbépt as adequate to support a conclusion.™
Rogers 486 F.3d at 241 (quoti@utlip v. Sec’y of Health & Human Seryv25 F.3d 284, 286
(6th Cir. 1994)).

Although the substantial @lence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdadrly detracts fronjthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Martheless, “if substantial

evidence supports the ALJ’s deoisj this Court defers todihfinding ‘even if there is
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substantial evidence in theaord that would have supped an opposite conclusionBlakley v.
Comm’r of Soc. Sec581 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)).

Finally, even if the ALJ’s decision meetethubstantial evidence standard, “a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the tseri deprives the claimant of a substantial
right.”” Rabbers582 F.3d at 651 (quotirfgowen v. Comm’r of Soc. Se478 F.3d 742, 746 (6th
Cir. 2007)).
VI. LEGAL ANALYSIS

In her Statement of Errors, Plaintiff arguibat: (1) the ALJreed in not finding
Plaintiff's impairment of borderline intellagal functioning meets kting 12.05C; (2) the ALJ
erred in assessing Plaintiff's phyal residual functionacapacity; and (3) the ALJ erred at Step
5 by relying on Vocational Expert testimony elicitadesponse to an@mplete hypothetical
question. (ECF No. 14 at Pg. 11-20).
A. ALJ’s Findings Related to Listing 12.05

“At step three of the evaluation process, it is the burden of the claimahow that he
[or she] meets or equals the listed impairmefitiacker v. Soc. Sec. Admi83 F. App’'x 725,
727-28 (6th Cir. 2004). Accordingl$fjw]hen a claimant alleges thhe [or she] meets or equals
a listed impairment, he [or she] must preseet# medical findings that satisfy the various
tests listed in the description of the applicabipairment or present medical evidence which
describes how the impairment has such equivalenicly.at 728.

The United States Court of Appeals for 8igth Circuit has empha=ad that there is no
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“heightened articulation standard” @onsidering the listing impairment8ledsoe v. Barnhart

165 F. App’x 408, 411 (6th Cir. 2006) (holding that an ALJ is not obligated to “spell[] out every
consideration that went into the step threerdeitgation”). Instead, th Court reviews whether
substantial evidence supports the ALJ’s findin§se id. The Sixth Circuit has held, however,

that an ALJ’s decision must contain sufficient anialys allow for meaningfi judicial review of

the listing impairment decisiorReynolds v. Comm’r of Soc. Set24 F. App’x 411, 415-16

(6th Cir. 2011) (remanding where “[n]o analysisatsoever was doras to whether [the

claimant’s] physical impairments . . . meteqqualed a Listing under section 1.00"). In

remanding for a lack of analysis, tReynold€Court emphasized that it was “possible that the
evidence [the claimant] putrit could meet” Listing 1.04Id. at 416.

Another district court learecognized that the requirements for an ALJ’s listing
impairment analysis are “[not] degalistic that the requisiexplanation and support must be
located entirely within the section of the ALJ'scton devoted specifically to step three . .. .”
Staggs v. AstryéNo. 2:09—-cv-00097, 2011 WL 3444014, at *4 (M.D. Tenn. Aug. 8, 2011).
Rather, the Sixth Circuit has implicitly acknowledgeat a court must read the ALJ’s step-three
analysis in the context oféhentire administrative decisicamd may use other portions of a
decision to justify the ALJ’s step-three analysBee Bledsqd 65 F. App’x at 411 (finding that
an ALJ appropriately considered a claimant’s comabt impairments at step three in part because
“[tlhe ALJ described evidence pertaining toialpairments, both severe and non-severe, for five
pages earlier in his opinion and made falctunaings”). Various federal courts have
acknowledged that other portions of an ALdéision may justify his or her step-three

conclusions.See, e.g.Smith v. AstrueNo. 11-1574, 2011 WL 6188731, at *1 (4th Cir. Dec. 14,
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2011) (using an “ALJ’s analysis at subsequent steps of the evaluation” to find that substantial
evidence supported the step-three determinatiosgher-Ross v. Barnhard31 F.3d 729, 735
(10th Cir. 2005) (holding that akLJ’s findings at step four arfite precluded a claimant from
qualifying for a listing under step three).

In determining whether a claimant is dited, an ALJ must consider whether the
claimant’s impairments meet Social SetuListing requirements. 20 C.F.R.
88 404.1520(a)(4)(iii), 416.928)(4)(iii). Listing 12.05 covers the impairments related to
intellectual disability. Spefically, as applicable to Bintiff, Listing 12.05 stated:

Intellectual disability: Intellectual disaltii refers to signitantly subaverage

general intellectual functioning with deficits in adaptive functioning initially

manifested during the developmental pdrii.e., the evidence demonstrates or
supports onset of the impairment before age 22.

The required level of severity for this dider is met when the requirement in A,
B, C, or D are satisfied.

* % %

C. A valid verbal, performance, or full scale IQ of 60 through 70 and a
physical or other mental impairmeimposing an additional and significant
work-related limitation of function; 2C.F.R. Part 404, Subpart P, App. 1, §
12.05(C).
20 C.F.R. 404, Subpt. P, App. 1 8 12.05. Acauglyi, to meet the requirements of 12.05(C),
Plaintiff must show an “onseif the significantly subaveraggeneral intellectual functioning
with deficits in adaptivéunctioning before age 22.Foster v. Haltey 279 F.3d 348, 354-55 (6th
Cir. 2001) (internal quotations omitted). Additaly, Plaintiff must deronstrate a valid verbal,

performance, or full scale 1Q score thagets the Listings requirement rang8ge Turner v.

Comm'r of Soc. SedNo. 09-5543, 2010 WL 2294531 at *3 (6th Cir. 2010).

*In January 2017, the language of Listing 12.05 was amended, as applicable to social security

cases with applicationliing dates beyond the date of the amendments.
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To satisfy the diagnostic deription, a claimant mustemonstrate three factors:

“(1) subaverage intellectual functioning; (2) onisefore age twenty-two; and (3) adaptive-skills
limitations.” Hayes v. Comm’r of Soc. Se857 F. App’x 672, 675 (6t€ir. 2009). A claimant
may meet the onset requirement either diremtlgircumstantially.Specifically, the Sixth

Circuit has found that “[w]hile # claimant may use a qualifying Kgore before the age of 22 to
demonstrate that his subaverage intellddtuzctioning initially manifested during his
developmental period . . . a claimant is by reams required to produce an IQ score obtained
prior to age 22."West v. Comm’r Soc. Sec. Admid0 F. App’x 692, 699 (6th Cir. 2007).

“The adaptive skills prong evaluates a claimant’s effectiveness in areas such as social
skills, communication skills, and daily-living skillsHayes 357 F. App’x at 677. Although
Listing 12.05 does not define “adaptive functimgi’ another portion athe Listings defines
“adaptive activities” as “cleaning, shopping, cowk taking public trargortation, paying bills,
maintaining a residence, caring appropriatel your grooming and hygiene, using telephones
and directories, and using a post office.” 20 CFR Pt. 404, Subpt. P, App. 1 § 12.00(C)(2).
Furthermore, in considering Listing 12.05 the Sixth Circuit has noted “[tlhe American
Psychiatric Association defines adaptive-sHilisitations as ‘[c]loncurrent deficits or
impairments . . . in at least two of théléaving areas: communicatiosgelf-care, home living,
social/interpersonal skills, use of communitgaerces, self-direction, functional academic skills,
work, leisure, health, and safety.lt]. (Quoting DSM-IV-TR at 49).

Turning to the instant matter, the i@missioner concedes that the ALJ erred by

discussing record evidence under the wrong eléwfdnsting 12.05C. (ECF No. 19, at 4.)
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Nevertheless, the Commissioner asserts, tiog s harmless because Plaintiff failed to
establish that she met or medically dgdahe requirements of Listing 12.05C.

Within her step-three analysis, findingghin the ALJ’s decision justify her Listing
12.05C conclusion. Despite the ALJ’s erroapplying a standard under the wrong element of
Listing 12.05, she articulated in other portiaisier opinion that Platiff has neither sub-
average general intellectual furmming nor adaptive functioning fleits. Specifically, the ALJ
credited Dr. Bousquet's conclusitimat Plaintiff had borderline tallectual functioning. (R. at
12.) This conclusion weighs agat a finding that Plaintiff suffedefrom subaverage intellectual
functioning within the reaning of Listing 12.05See Cooper v. Comm’r of Soc. $&a.7 F.
App’x 450, 452 (6th Cir. 2007) (finding substaneaidence that a claimant did not meet the
diagnostic description in pasecause medical sources diagmbde claimant with borderline
intellectual functioning and the record caimed no diagnosis @fiental retardatioly, West v.
Comm’r of Soc. Sec240 F. App’x at 698-99 (finding aatynosis of bordéne intellectual
functioning did not equat® mental retardationustice v. Comm’r Soc. Seblo. 12-3150,

2013 WL 645957, at *12-13 (6th Cir. Feb. 22, 201an{s). Additionally, Plaintiff has pointed
to and the Court’s independent review of theord reveals that no treatment professional
identified that Plaintiff has significantljubaverage general intellectual functioning.
Consequently, the ALJ’s finding that Plaintiffiled to demonstrate significantly subaverage

general intellectual functioning within timeeaning of Listing 12.05C is justified.

> In August 2013, the term “intellectual disatyilireplaced the term “mental retardation.” Fed.
Reg. Vol. 78, No. 148, August 1, 2013.
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Moreover, substantial evide@a supports the ALJ’s decisitimat Plaintiff does not have
deficits in adaptive functioning. The ALJ creditihe findings of Dr. Singh in concluding that
the Plaintiff's “conservative treatment histasflects that the claimant's mental health
conditions are not as severeadleged.” (R. at 21.) As &ALJ noted, Dr. Padamadan also
reported few limitations in Plaiifits functional abilities. (Rat 22.) With respect to the
activities Plaintiff is able to perform, the ALJ notiiét she is “able to prepare meals, take care
of her own personal hygiene, and shop.” (R.2a} Plaintiff also “speds her days taking care
of her daughter, straightening up, vacuuming, doing dishes, co[o]king and watching television.”
(Id.) Furthermore, she “attends church, is a merabarpool league, and visits with family and
friends several times a week.Ild() The ALJ noted that these self-described activities are not
consistent with a totallgisabled individual.

In maintaining that the ALJ erred in fimgj no deficits in adaptive functioning, Plaintiff
points to the ALJ’s observatiomsgarding her vocational schooling and previous employment.
(ECF No. 14, at 15.) But, evidence of worktbry, as well as educational background may be
considered in weighing against finding that teguirements of Listind2.05(C) are satisfied.
See Turner v. Comm’r of Soc. S&81 F. App’x 488, 491-92 (6th Cir. 2010) (upholding ALJ
decision considering academic record and veoqerience in finding no adaptive deficits);
Foster v. Haltey 279 F.3d 348, 355 (6th Cir. 2001a(se). Thus, the record evidence
considered by the ALJ supports a finding that Plaintiff has neitheverage intellectual
functioning nor adaptive functiomy. Additionally, Plaintiff's wok and educational history is
not the only support for the finding on adaptivedtioning. As the Comrmasioner highlights, in

West v. Commissioner of Social Secutitye Sixth Circuit found thahe absence of “marked”
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limitations supported the ALJ'srfding that the claimant wamt deficient in adaptive
functioning within the meaning dfisting 12.05(C). 240 F. App’x at 698. Here, the evidence of
Drs. Hoyle and Tangeman supported the ALJ’s figdithat Plaintiff didhot exhibit “marked”
limitations, as both found only moderate restoet in activities of daily living, mild to
moderate restrictions in sociainctioning, moderate restrictiois maintaining concentration;
and moderate restrictions in maintaining conadin, persistence and pace. (R. at 23-24.) As
a result of the strength of the record evidestuawing the absence of subaverage intellectual
functioning and deficits in agtive reasoning, the ALJ's demn that Plaintiff failed to
demonstrate the requisite elements ofiag 12.05(C) is not reversible error.
B. Residual Functional Capacity Assessment

With her second contention of error, Pldirtisserts that the ALdrred in her assessment
of Plaintiff’s residual functionatapacity in two aspects: (1) theerpretation of the opinion of
Dr. Padamadan; and (2) the afose of manipulative titations in light of carpal tunnel
syndrome. (ECF No. 14, at 16-17.)

With respect to the intergtation of Dr. Padamadan’s opn, Plaintiff focuses on the
ALJ’s conclusion that she dichdt see any indication for limitatn of sitting, standing, walking
or carrying at least for sedentdight duty activities.” (R. at 408.Plaintiff claims that the ALJ
erred in unreasonably interpreting this languagee¢an she retained the ability to perform light
work. Plaintiff argues that DPadamadan’s opinion shouldibéerpreted as meaning that
Plaintiff could perform sedentawyork, or “light duty.” The Undesigned is not convinced that
the ALJ’s interpretation of Dr. Padamadan’s opmwas not reasonabl&atal to Plaintiff's

argument, is the fact that, everediting Plaintiff’s interpretatin, a limitation to sedentary work
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would not entitle Plaintiff to benefits. To thend, the vocational expe#stified that a number
of sedentary jobs could be pemined by someone with Plaint$fvocational profe and residual
functional capacity—namely document preparer gaibrker and ampoule aer. (R. at 74.)
Thus, any error committed by the ALJ in misinterpreting Dr. Padamadan’s opinion was
harmless.See Rabber$82 F.3d at 651.

Plaintiff additionally contends that the Akdred in not finding that her diagnosis of
carpal tunnel demonstrates a need for additio@ipulative limitations (ECF No. 14, at 18-
20.) But, a mere diagnosis does not estalttiahthe Plaintiff was significantly limited from
performing basic work activitiesSee Despins v. Comm’r of Soc. SB67 F. App’'x 923, 930
(6th Cir. 2007) (examining the doctor’s notegstablish the intensity,édguency and duration of
pain associated with a condition before findengevere impairment). Consequently, the ALJ
reasonably examined the medical record fadewce regarding any work limitations resulting
from the Plaintiff’'s carpal tunnel diagnosis. iStantial evidence suppottss conclusion. For
instance, Plaintiff underwent EMG nerve contilut studies that rexated no carpal tunnel
syndrome. (R. at 13.) Nevkdless, Dr. Singh continued tedat Plaintiff for carpal tunnel
syndrome. (R. at13.) The ALJ also weighieel opinion of treating plsycian, Dr. Padamadan,
who concluded that Plaintiff's upper extremitinctions for handling and fine movements
remained intact. (R. at 17-18.) As a redhk, ALJ found that carpal tunnel syndrome was not a
severe impairment for the Plaintiff, andlitl not cause more than minimal work-related
limitations. In light of the record medical eviden the Undersigned ismmanced that the ALJ’s
finding, in this context, was reasonable. Thus,fthding that carpal turah did not demonstrate

severe work-related impairments flaintiff was not in errorRogers 486 F.3d at 241.
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C. Reliance on Vocational Expert Testimony

Finally, Plaintiff contests the validity dfie hypothetical question pesto the VE, which
elicited testimony to the effectahPlaintiff retained sufficidrresidual capacity to perform a
significant number of jobs. “In order for a VE&stimony to constituteubstantial evidence that
a significant number of jobs exists, the gquasdi must accurately portray a claimant’s physical
and mental impairmentsCole, 661 F.3d at 939. Plaintiff comtds that the ALJ erroneously
excluded limitations from bilateral hand symptomerpal tunnel syndronend polyarthropathy.
(ECF No. 14, at 20.)

The Undersigned finds that the ALJ’s hylpetical question incorporated all of the
limitations the ALJ found crediblend supported by the evidence ahéyefore, was proper. In
formulating the hypothetical, an Alis only “required to incqorate those limitations accepted
as credible by the finder of factCasey v. Sec’y of Health & Human Sere87 F.2d 1230,
1235 (6th Cir. 1993). Here, the ALJ concluded #iaintiff was limited to “low stress unskilled
light exertional work with posturand environmental limitations.{R. at 20.) Plaintiff fails to
identify other evidence supporting additional RféStrictions that the ALJ found credible.
Accordingly, the ALJ did not err in relyg on the VE’s testimony.

VIl. CONCLUSION

In sum, from a review of the recordasvhole, the Undersigned concludes that
substantial evidence supports the ALJ’s sieci denying benefits. Accordingly, it is
RECOMMENDED that the CourOVERRULE Plaintiff's Statement of Errors amsFFIRM

the Commissioner of Soci8lecurity’s decision.
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VIll.  PROCEDURE ON OBJECTIONS

If any party seeks review by the Distrizidge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgsating this Report and Raomendation, and the part in
guestion, as well as the ba®s objection. 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.

Fed. R. Civ. P. 72(b).

The parties are specifically advised ttied failure to object to the Report and
Recommendation will result in a waiver of the rightieonovareview by the District Judge and
waiver of the right to appeal tpedgment of the District CourBee, e.gPfahler v. Nat'| Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constitutedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed, appellate
review of issues not raisedtinose objections is waiveRobert v. Tessob07 F.3d 981, 994
(6th Cir. 2007) (“[A] general objection to a matyate judge’s report, vich fails to specify the

issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).

Date: February 16, 2017 Hizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE

23



