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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

LYNNETT MYERS, et al.,
Case No. 2:15-CV-2956
Plaintiffs,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Kemp
MARIETTA MEMORIAL
HOSPITAL, et al.,

Defendants.

OPINION & ORDER

This matter is before the Court on Plaintiffs’ Motion for Conditional Collective Action
Certification, Expedited Discovery, and Issuantélotice (Doc. 6); Motion for Reconsideration
of the Magistrate Judge’s Order denying granbBefendants’ motion to eopel discovery (Doc.
36); and Motion to Stay Pending Resolution of the Motion for Reconsideration (Doc. 37). For
the following reasons, the CoRANT S Plaintiffs’ Motion for Conditional Collective Action
Certification under the Fair lbmr Standards Act (“FLSA")DENIES asMOOT Plaintiffs’

Motion for Reconsideration; arlENIES as MOOT Plaintiffs’ Motion to Stay.
I. BACKGROUND
A. Factual Background

Plaintiffs Lynnett Myers, Carol Butler, akdva Lowther are formenurses at Defendant
Marietta Memorial Hospital, which is operated Mgmorial Health System. (Am. Compl., Doc.
33 at 11 6-8, 14.) Memorial Health Systesoabperates Defendants Selby General Hospital and
Marietta Health Care, Inc., and all of thesétess function as joint employers of Memorial
Health System’s employees and opeesi@ single integrated systenid. @t  14.) Plaintiffs

allege that Defendants’ policy of automaticallyducting thirty minutes for a meal break for
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employees who do direct patient care violahesFLSA because employees are routinely
prohibited from either taking aminterrupted meal break orrazeling the automatic deduction.
(Doc. 6 at 6.) Plaintiffs ask the Court to certify conditionally the following class:
All of Defendants’ current and former houdynployees who were responsible for direct
patient care and were subjéctDefendants’ automaticeal deduction policy during the
three years before this Complaint was filed up to the present.
(Doc. 6 at 4-5.)
Defendants’ personnel policy specifies the following:

1.2.1 It is the general polichat employees are scheeldila 30 minute lunch break.

1.2.1.1 Employees who are unable to takeminterrupted lunch break due to
work load will be paid for that time. . . .

1.2.3 Employees must have prior approvahfrManager before working overtime or
working their lunch break.

(Memorial Health System Personnel Policy,cD@-5.) The policy further provides:
5.0 Instructions — Lunch Periods

5.1 Scheduling of lunch periods is thepassibility of the Manager. A normal
lunch period is 30 minutes.

5.2 The cafeteria is provided for employé&@éring their lunch, as well as those
who purchase it.

5.3 Employees are not permitted to eat itigoé or public areas of the hospital.

5.4 Employees are not permitted to work their lunch period without permission of
their Department Manager or Supervisor.

5.4.1 Employees who are unable to takeuninterrupted lunch break due
to work load will be instructed teancel their lunch deduction by their
supervisor or may be releasiedm work 30 minutes early.

(Memorial Health System Personnel Policy, Doc. 7-4 at 4.)

The three Plaintiffs have submitted virtuallgdical affidavits attesting that patient care

employees did not clock in and out for mbeedaks and that the hospital had a policy of



automatically deducting thirty minutes from eattift for a meal period regardless of whether
the employees actually took a break. (Affidavitghnett Myers, Doc. 7-1 at § 6; Affidavit of
Carol Butler, Doc. 7-2 at@; Affidavit of Arva Lowther, Da. 7-3 at § 6.) All three women
stated that they worked as nurses, each in multiple departments, for various time periods between
2004 and 2015. (Doc. 7-1 at § 2; Doc. 7-22tMoc. 7-3 at  2.) Ty were paid hourly and
often worked more than forty hours in a week. (D64 at 1 3, 5; Doc. Z-at | 3, 5; Doc. 7-3
at 1 3, 5.) Each of them statéeti:do not recall a single day itme last three years when | was
able to take a full 30-minute meal break free frdhmy job duties.” (Doc. 7-1 at | 8; Doc. 7-2
at 1 8; Doc. 7-3 at  8.) They were neseleduled for a 30-minute uninterrupted meal break
and their attempted breaks were regularly interrup(Bac. 7-1 at  9; Doc-2 at 1 9; Doc. 7-3
at 1 9.) Finally, they stated that the autbmmeal break deduction policy applies to “all
employees responsible for direct patient care at Memorial Health System.” (Doc. 7-1 at § 7,
Doc. 7-2 at § 7; Doc. 7-3 at 1 7.) They furtheerred that “[o]ther employees responsible for
direct patient care are also interrupted or missl breaks, but are subject to the automatic
deduction.” (Doc. 7-1 at 7; Dog-2 at § 7; Doc. 7-3 at § 7.) @yalso stated that they were
reprimanded when they attempted to canceltiitomatic lunch deductions due to a missed
break, and that they were discouraged fromiteathe floor during angcheduled meal break.
(Doc. 7-1 at 11 7-8; Doc. 7-2 at ¥9B; Doc. 7-3 at [ 7-8.) Filha they stated that “[m]anagers
were aware that nurses were regdito work or were interruptatlring their meal breaks, and
they did not ensure that . . . sas were completely relievedthieir work duties during their

uncompensated ‘meal periods.” (Doc. 7-¥dt2; Doc. 7-2 at  12; Doc. 7-3 at § 12.)



The hospital has submitted affidavits from 29 employees who work in direct patient care.
(Doc. 17-2.) The affidavits, which are identicahch contain the affiant’s name, job title, and
dates of employment, as well as the following:

3. | have been informed that there is\&dait pending about allegations of Hospital

employees required to work without comperwati | understand that | may be eligible to

participate in this lawsuit and may, if sudhaims are proven, be entitled to monetary

compensation. Notwithstanding, | makesttieclaration on a voluntary basis.

4, For my entire tenure as a Hospital employé@yve been properly paid for every

day that | have worked. | have neverfpemed work for which | have not been

compensated.

5. | am unaware of any co-workers performing work for which they have not been
compensated.

(Id.) Additionally, some, but ndatll, of the affidavits include the following statement:
6. Regarding meal breaks, | understand thiatyifmeal break is interrupted for work

| may either inform my supervisor or manualymove the break, so that | am paid for
the entire break period, which is what | halene if my meal break was interrupted.

(1d.)
B. Procedural History

Plaintiffs commenced this collectivadclass action againBefendants Marietta
Memorial Hospital, Marietta Heth Care, Inc., and Selby General Hospital on October 29, 2015.
(Doc. 1.) They have brought causes of action utftieFLSA as well as the Ohio Minimum Fair
Wage Standards Act (“OMFWSA”), Ohio Rev. Code § 4111ed%eq’ On January 7, 2016,
Plaintiffs moved for conditioraollective action certification and also asked for expedited
discovery and issuance of nu#ito the proposed class. (Doc. 6.) Defendants opposed
certification. (Doc. 17.) On March 10, 2016, Dedants noticed the depositions of Plaintiffs

Myers, Butler, and Lowther as well as QptPlaintiff Stacy Hanlon, and on March 17, 2016,

! Although Plaintiffs seek class certification unéfederal Rule of Civil Procedure 23 for the
OMFWSA claims, there is no motion for class certification before the Court at this time.
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Plaintiffs filed a motion requesting expeditedtdeation and a protecter order to prohibit the
depositions. (Doc. 21 at 3; D020.) The following week, Defendants filed a motion to compel
the depositions. (Doc. 21.)

The Magistrate Judge granted the motion topel in part and denied Plaintiffs’ motion
to expedite. (Doc. 35.) Acknowledging thatith was no need for discovery on the conditional-
certification issue and that taking depositions afiRiffs at this point in the litigation was
inconsistent with the Court'gpical procedure in a FLSA colleeg action, the Magistrate Judge
nevertheless granted the motion to compelnifés’ depositions because Plaintiffs had not
argued that they would be prejudiced or that the proposed depositions were improper under
Federal Rules of Civil Procedure 26(b), 26(c), or 34. 4t 4-5, 7-8.) The Magistrate Judge
noted that the Court’s decisiavas confined to the facts beoit and was not intended to
endorse a departure from the normal pdoce for FLSA cases in this Courtd(at 8-9.) The
Magistrate Judge also explicitly rejected Defertdaargument that Plaintiffs should be required
to meet the higher standard for certificatibat applies in Rule 23 class actionkl. at 6-7.)

Plaintiffs moved for reconsatation of the Magistrataudge’s order denying the motion
to expedite and granting the motion to compel (Doc. 36) and also asked the Court to stay the
depositions of Plaintiffs penaly the resolution of the motionrfeeconsideration. (Doc. 37.)
Defendants opposed both requests. (Doc. 39.)

I. MOTION FOR CONDITIONAL CLASS CERTIFICATION
A. Legal Standard

The Fair Labor Standards Act requires emplsye pay their employees “at a rate not

less than one and one-half times the regulaf far work exceeding forty hours per week. 29

U.S.C. § 207(a)(1). Congress’s primarygmse in enacting the FLSA “was to aid the



unprotected, unorganized and lowest paid efrthtion’s working population; that is, those
employees who lacked sufficient bargainingvpeo to secure for themselves a minimum
subsistence wage Moran v. Al Basit LLC788 F.3d 201, 204 (6th Cir. 2015) (quotBigroklyn
Sav. Bank v. O'NeiB24 U.S. 697, 707 n.18 (1945)). The FLSA “was enacted by Congress to be
a broadly remedial andumanitarian statutePunlop v. Carriage Carpet Cp548 F.2d 139, 143
(6th Cir. 1977), and in interpreting the FLSAtBupreme Court has long noted that the statute
attempted to mitigate the effects of the “unequal bargaining power . . . between employer and
employee, Brooklyn Sav. Bank324 U.S. at 706. Due to the “rethal nature of this statute,”

the employee’s burden “of proving that he pemried work for which he was not properly
compensated” should not be made “an impossible hurdle for the empladyegetson v. Mt.
Clemens Pottery Cp328 U.S. 680, 686-87 (1948uperseded by statute on other grounds as
recognized in Integrity Stiig Solutions, Inc. v. Busk35 S. Ct. 513, 516-17 (2014).

The FLSA provides that a court may cer@fgollective action brought “by any one or
more employees for and in behalf of himself or themselves and other employees similarly
situated.” 29 U.S.C. § 216(b). Similarly situated employees are permitted to “opt into” the
collective action.Comer v. Wal-Mart Stores, Inei54 F.3d 544, 546 (6th Cir. 2006). The lead
plaintiffs bear the burden to show that the proposed class members are similarly situated to the
lead plaintiff. O’Brien v. Ed Donnelly Enters., In&675 F.3d 567, 584 (6th Cir. 2009),
abrogated on other grounds by Campbell-Ewald Co. v. Goh@&S. Ct. 663, 669 (2016). The
FLSA does not define “simityy situated” and neither has the Sixth Circud. But notably,
plaintiffs seeking to certify a collective @&t under the FLSA face a lower burden than
plaintiffs seeking class dification under Federal Rulef Civil Procedure 231d. District

courts conduct a two-phase inquiry to deteemirhether plaintiffs are similarly situated:



conditional and final certificationFrye v. Baptist Mem’l Hosp., Inc495 F. App’x 669, 671 (6th
Cir. 2012).

In the first phase, the conditional-certifica phase, conducted at the beginning of the
discovery process, named plaintiffs need onlkena “modest factual showing” that they are
similarly situated to proposed class membé&k&aggoner v. U.S. Bancarfp10 F. Supp. 3d 759,
764 (N.D. Ohio 2015) (quotinGomer 454 F.3d at 547). The standatdhe first step is “fairly
lenient . . . and typically results in ‘conditiore@rtification’ of a representative class<Comer
454 F.3d at 547 (quotingorisky v. Pub. Serv. Elec. & Gas Call F. Supp. 2d 493, 497
(D.N.J. 2000)). Courts generally consider ¢astsuch as “employment settings, individual
defenses, and the fairness andcpaural impact of certification.Frye, 495 F. App’x at 672
(citing O’Brien, 575 F.3d at 584). Plaintiffs are similasituated “when they suffer from a
single, FLSA-violating policy, andihen proof of that policy anf conduct in conformity with
that policy proves a violation &g all the plaintiffs.” O’'Brien, 575 F.3d at 585. Showing a
“unified policy” of violations is not requiredld. at 584. The named plaintiff “need only show
that [her] position is similar, not identical, hoe positions held by the putative class members.”
Lewis v. Huntington Nat’l Bank’89 F. Supp. 2d 863, 867-68 (S.D. Ohio 2011) (alteration
omitted);see also Comen54 F.3d at 546-57.

At this stage, a court “does not generally cdeisthe merits of the claims, resolve factual
disputes, or evaluate credibilityWaggoney110 F. Supp. 3d at 765 (citigyvigart v. Fifth
Third Bank 276 F.R.D. 210, 214 (S.D. Ohio 2011)y. determining conitional certification,
courts have considered “ whether potential piisnwere identified; whether affidavits of
potential plaintiffs were submitted; and whetkegidence of a widespread . . . plan was

submitted.” Castillo v. Morales, In¢.302 F.R.D. 480, 486 (S.D. Ohio 2014) (quotihg. R



Block, Ltd. v. Housderi86 F.R.D. 399, 400 (E.D. Tex. 1999)j.conditionalcertification is
granted, “plaintiffs are permitted to solicit optrintices, under court supervision, from current
and former employees.Cornell v. World Wide Bus. Servs. Cqrdo. 2:14-CV-27, 2015 WL
6662919, at *1 (S.D. Ohio Nov. 2, 2015).

At the second stage, the final ceréfion phase, conducted after the conclusion of
discovery, courts “examine moreoskly the question of whetherrpaular members of the class
are, in fact, similarly situated.Comer 454 F.3d at 547. At this stage, the court has much more
information on which to base its decision of whetie proposed plaintiffs are similarly situated
and, “as a result, it employs a stricter standatd.(alteration, quotation marks, and citation
omitted).

B. Analysis

Plaintiffs contend that employees who penfattirect patient care at Memorial Health
System are similarly situated because theyharely employees who have been denied overtime
pay due to Defendants’ automatic meal bréedtuction policy and Defendants’ practice of not
allowing employees to take a 30-minute uninterdpheal break or receive pay for the time
worked during the break. They cite a numbecaxfes from other distticourts that have
conditionally certified similar classes wiHLSA overtime claims based on meal-break
deductions for time during which the plaintiffs a&ly worked. (Doc. 6 at 13-15.) Defendants
counter that Plaintiffs hayeresented only speculative and dosory statements regarding
whether employees are similarly situated, hiailed to define the proposed class with the
requisite specificity, and havdfered an insufficient number of affidavits from employees to

meet make the “modest factual showing” regdiat the conditionatertification stage,



particularly in light of the affiavits of other employees submitted by Defendants. (Doc. 17 at 7-
12))

Turning first to the question of the affidayi®laintiffs argue thabecause the only issue
before the Court is whether the lead plaintiffs are similarly situated to the proposed class, the
Court should not consider the affidavitsositted by Defendants. A consideration of
Defendants’ affidavits, they contend, would cdngt a premature examination of the merits of
the FLSA claim<. Although the Sixth Circuit has not vgtied in on this issue, the Court agrees
with the reasoning of other districburts that have declined tdyen these types of declarations
collected by employers at the catmhal-certification stageSee Heitzenrater v. OfficeMax,

Inc., No. 12-cv-900S, 2014 WL 448502,*4t(W.D.N.Y. Feb. 4, 2014)‘[C]ourts in this Circuit
regularly refuse to rely on such [opposing] @eations when plaintiffave not yet had an

opportunity to depose the declarantsAgevedo v. Workfit Medical LL®lo. 14-cv-6221, 2014
WL 4659366, at *7 (W.D.N.Y. Sept. 17, 2014) (rejagtdefendants’ compeiy declarations as

irrelevant at the conditional ddication stage becae “Defendant cannot defeat Plaintiffs’

? Plaintiffs also assert that several of the detlans are defective arsthould not be credited by
the Court in any event. Forstance, Plaintiffs assertahten employees who signed the
affidavits work in the emergency departmenmitjch both parties agree is not subject to the
automatic meal break deduction. eféfore, Plaintiffs contend dlhthese affidavits are of no
evidentiary value. Further, &htiffs assert that the Cowhould disregard three additional
affidavits that were not notarizedSdeDocs. 29-13, 29-14, 29-44.) Courts may consider
“unsworn declarations under pétysof perjury” to support anynatter that legally requires an
affidavit to support it. 28 U.S.C. § 1746ee also Peters v. Lincoln Elec. (285 F.3d 456,

475 (6th Cir. 2002) Courts are generally consistent idigrating documents that were sworn to
under penalty of perjury, notwittestding the fact that they wenet notarized.”). The Court
therefore finds that these three affidavits neetbe disregarded mereby the ground that they
were not notarized. And althougie Court would likef disregard affidavits from emergency
department employees since they are not stitgjebe automatic deduction, on the face of the
affidavits there is no indication that these terpkayees are in fact employed in the emergency
department, nor is there any other evidence béfaé€ourt at this time to so indicate.
Therefore, the Court declines to disaedjany of the affidavits on these grounds.

9



conditional certification motion bgppealing to credibility is&s or factual disputes”’ros v.
United Rentals, Inc269 F.R.D. 176, 180 (D. Conn. 2010).

At this early stage of the ilgation, Plaintiffs have not ldean opportunity to depose the
employees who submitted affidavits on Defendaégtialf. And a balancing of Plaintiffs’ and
Defendants’ competing affidavitgould require credibility and factual determinations and is thus
improper at this time. Moreover, form affides/‘gathered by an employer from its current
employees are of limited evidentiary valughe FLSA context because of the potential for
coercion.” Amador v. Morgan Stanley & GdNo. 11-cv-4326, 2013 WL 494020, at *4
(S.D.N.Y. Feb. 7, 2013)See also Creely v. HCR ManorCare, ['®89 F. Supp. 2d 819, 840
(N.D. Ohio 2011) (“Lastlythis Court is not swayed by [tliefendant’s] submission of thirty-
five ‘happy camper’ affidavits from employees. . The affidavits, all using substantially the
same language, each state that the employee In@dem issue with missing a meal or, in the
event the employee did miss a meal break, the@raplwas able to fill out a payroll adjustment
form to indicate they missed th&ireak and were properly paid.Tj re Wells Fargo Home
Mortg. Overtime Pay Litig.527 F. Supp. 2d 1053, 1060 (N.D. Cal. 2007). Moreover,
Defendants acknowledged at oral argumentgbate of the employees whom Defendants’
counsel asked to sign the affidavits refusedo so, and these employees have not been
identified to the Court or, presably, to Plaintiffs’ counsel. TéCourt agrees with Plaintiffs
that the affidavits submitted by Defendants@rkttle evidentiary value at the conditional-
certification stage.

As for Plaintiffs’ affidavits, there is nireshold requirement f@ certain number of
affidavits from employees to céyt conditionally a collective actionAt oral argument,

Defendants urged the Court to adopt such a requnt based on the percentage of the class for
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which the lead plaintiffs submit affidavits attiestto a common plan or practice. They rely
heavily on Judge King’s recommendatiordeny collective-actin certification inRutledge v.
Claypool Elec., InG.in which the court found #t affidavits from two @intiffs that they and
four to five unidentified coworkers did naaeive overtime did not constitute a “widespread
discriminatory plan” because “uncontrovereddence establishéisat seven employees
represents, at most, approximately fiveceett of at least 140ettricians employed by
defendants.” No. 2:12-cv-159, 2012 WBE93936, at *13 (S.D. Ohio Dec. 17, 201r&port and
recommendatioadopted byNo. 2:12-cv-159, 2013 WL 435058 (S.D. Ohio Feb. 5, 2013). The
facts ofRutledgediffer significantly from those before this Court because unlike a large singular
worksite like a hospital, there the plaintiffs iked at forty differentvorksites under between
eight and eleven project managarsl the plaintiffs offered affidavits only from employees
working under one manager at two sités. Indeed, in at least one instance a court in this
district has certified a clagsmsed on only two declarationsacy v. Reddy Elec. GdNo. 3:11-
cv-52, 2011 WL 6149842, at *4 (S.D. Ohio Dec. 9, 2011) (Rice Sk alsd-lexter v. Action
Temp. ServsNo. 2:15-cv-754, slip op. at 9 (S.D. ©WMar. 25, 2016) (Smith, J.) (denying a
conditional-certification notion butoting that“[ijn some instares, two declarations may be
sufficient to show that other employees amilgirly situated to the plaintiff and FLSA
conditional certification is apppriate” and that “[o]ne such instance might arise where a
declarant has personal knowledgevidespread wlations”).

The Court is not persuaded that a bright-peecentage requiremeistappropriate at the
conditional-certification stage.Such a requirement would, iadt, contravene the purpose of the

FLSA. The Sixth Circuit has prescribed the fphaise of the two-phasertiication inquiry to

® Defendants did not articulateetiprecise percentage of classmbers they believe would be an
appropriate showing.
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take place “at thbeginningof discovery.” Comer 454 F.3d at 546 (emphasis addege also
O’Brien, 575 F.3d at 583 (noting that “[a]fter the ialtconditional cetification of the class, the
partiesentered intadiscovery” (emphasis added)). Tisa critical point—Defendants make
much of the fact that Plaintiffs could conductabvery to gain further information from other
employees, including the employees from wHdefendants collected affidavits. But the
conditional-certification framewor&kontemplates that such discoyevill be conducted after the
first phase—conditional certifation—and before the second pbaa—final certification or
decertification. Defendants’ arguments that they lack a remedy to contest Plaintiffs’ modest
factual showing is thus inapposite. Their remedgbvious: to move to decertify the class after
the completion of discoverySeeComer 454 F.3d at 547. Indeed, courts have emphasized that
at the second stage, “[p]laintiffs generatist produce ‘more than just allegations and
affidavits’ demonstrating similarity inrder to achieve fiaertification.” Frye, 495 F. App’x at
671 (quotingMorgan v. Family Dollar Stores, Inc551 F.3d 1233, 1261 (11th Cir. 2008)). The
Court declines to follow Defendant®quest to import this strictstandard into the first phase,
where it could in many instances, particularlyvorkplaces with large mabers of employees or
an employer who uses coercion to dissuade erapbfrom participating in a FLSA lawsuit,
lead to the unintended and unjust result of mgkhe burden of proof “an impossible hurdle for
the employee.”’Anderson 328 U.S. at 687.

Defendants next take issue with what they tdren“speculative” statements in Plaintiffs’
affidavits, which they contend contain onlynclusory assertions that cannot show that
employees are discouraged from taking their roesdks. (Doc. 17 at 7.In particular, they
fault Plaintiffs’ failure to identify any indidual supervisors who reprimanded them or

discouraged them from taking meal breaks. 4t 8.) Relatedly, thegontend that Plaintiffs

12



have not shown any foundation for their knowledge that other direct patient care employees who
were subject to the automatic deduction waevented from taking meal breaksd.X

Therefore, they contend, the Court cannot oglythis information in ruling on the conditional-
certification motion because it would lmedmissible at trial as hearsay.

Preliminarily, the Court notesahsome courts have found g@opriate to consider even
inadmissible evidence in ruling on a motion fonditional certification in a collective action
proceeding, particularly when mliscovery has taken plac&eeO’Neal v. Emery Federal
Credit Union No. 1:13-cv-22, 2013 WL 4013167, at *7 (S.D. Ohio Aug. 6, 20@3)ter v.
Indiana State Fair Comm;riNo. 1:11-cv-852, 2012 WL 4481350, at *3 (S.D. Ind. July 17,
2012);Jesiek v. Fire Pros, Inc275 F.R.D. 242, 246-47 (W.D. Mich. 2011). The court in
O’Neal noted that this approach is particulayasonable when Plaintiffs’ counsel lacks “access
to contact information for othgrotential plaintiffsirom whom to solicit statements.” 2013 WL
4013167, at *7 (citingdarrison v. McDonald’s Corp.411 F. Supp. 2d 862, 870 (S.D. Ohio
2005) (striking hearsay statements from plaintiéffBdavit when plaintiff had access to contact
information for 300 potential class membarsl discovery had iady taken place)).

Nevertheless, even if the Court were tadfthat it was not apppriate to consider
inadmissible evidence in deciding a motion fonditional certification, the Court finds that
many of the relevant statements in Plaintifffidavits are based on their personal knowledge
and are thus admissible under Fadl®ule of Civil Procedure 602SeeFed. R. Civ. P. 602 &
witness may testify to a matter gnif evidence is introduced suéfent to support a finding that
the witness has personal knowleddehe matter.”). Many courts have held that employee
statements regarding their employer’s gebcand practices armburs worked by other

employees were admissible evidence tdasethe employee’s personal knowled&ee, e.q.
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Carter v. Jackson-Madison Cnty. HosNo. 1:10-cv-1155, 2011 WL 1256625, at *17 (W.D.
Tenn. Mar. 31, 2011)Yoble v. Serco, IncNo. 3:08-76-DCR, 2009 WL 3154252, at *3 (E.D.
Ky. Sept. 28, 2009) (holding that where affiantsestahat they “got t&know several other”
employees working in the same capacity, it wasaeasle to infer that the affiants would have
talked to their coworkers about their pay ddirs worked and thus had personal knowledge on
the subject)White v. MPW Indus. Servs., In236 F.R.D. 363, 369 (E.D. Tenn. 2006) (“[A]s
employees of [defendant], [plaintiffs] wouldJelearned during the normal course of their
employment how the company operated ahat the company’s policies were.”).

Defendants rely on a case from the Eastern DisifiMichigan where a court declined to
certify a nationwide class due tiee plaintiffs’ lackof personal knowledge evidenced in the
following affidavit: “It is my personal knoledge that [Defendant’s] . . . policy of
misclassification was intentionally and uniformlyfenced against all low-level ‘supervisors’ at
my location,which I. . .understood was the same company-Widgacon v. Eaton Aeroquip,
L.L.C, No. 11-14103, 2012 WL 4321712, at *2 (E.D. MiSlept. 20, 2012) (emphasis original).
The court determined that the plaintiffs, as esypkes at one facilityatked personal knowledge
to support this assertion as tbat the employer’s facilities naihwide. Here the circumstances
are different, because Plaintiffs articulate th@iowledge of violations only at their own
hospital. Other cases cited by Defendants sfiffen the same flaw. For instance Golson v.
Avnet, Inc. a court declined to certify a collectigetion where the casppeared to be “a[n]
uncomplicated lawsuit by a single employee addies former employer for alleged violations
of federal overtime laws stemming from her wndual experiences in one office” out of more
than 40 offices nationwide for which the piif sought certification. 687 F. Supp. 2d 914, 930

(D. Ariz. 2010). The cotispecifically noted that “to the exte[the plaintiff, who worked only
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in the defendant’s Oregon office] has providefdimation relating to Defendant’s employment
practices with [proposed class members] outgideState of Oregon, it is based on nothing more
than her opinions, which are vagudd. at 928. See also Arrington v. Mich. Bell Tel. Cblo.
10-10975, 2011 WL 3319691, at *6 (W.D. Mich. Adg.2011) (denying a motion to certify a
statewidecollective action ofnanagers employed at various worksites).

Although the three Plaintiffs’ affiavits here are not detailed to who reprimanded them
for attempting to cancel the automatic deductwhen they did not receive a meal break, it is
reasonable to infer that in the course ofrtlaily work Plaintiffswould have personal
knowledge about whether other employees clockeshéhclocked out for lunch breaks or were
regularly unable to take a lunch bredkee Noble \2009 WL 3154252, at *3. Moreover, “while
the allegations in the declaratioase not highly specifidat is not necessary for the declarants to
provide such details as the dates and timeswuolged overtime hours for which they were not
compensated.ld. Indeed, Plaintiffs state that otheredit patient care workers were constantly
attending to patients and did not have time ke tareaks, an observation that another patient
care worker could certainly makem personal knowledge. (Doc.17at § 13; Doc. 7-2 at T 13;
Doc. 7-3 at 1 13.) They alsttested that there was a “standprgctice” for direcpatient care
employees to be “on duty during their entire Shidither than being fieved to take a lunch
break. (Doc. 7-1 at | 8; Doc.Zrat | 8; Doc. 7-3 at § 8.) Am, this is a practice of which
individual employees could very well be an& through personal knowledge. The Court finds
that Plaintiffs’ affidavits show sufficiemtersonal knowledge ofolicy and practice of
Defendants that affects proposed class membersimilar, if not identical, manneGeelewis

789 F. Supp. 2d at 867-68.
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Defendants’ final argument concerns the proposed class definition. Defendants contend
that Plaintiffs have not adequately defineddlass because “direct pait care” providers is a
vague and unspecific title. (Dot7 at 11.) Moreover, they argudrect patient care providers,
which the hospital defines as including “registénurses, patient care technicians, care
coordinators, emergency department technicigensed practical nursemedical assistants,
and many others,” all have vastly differentidstand work schedulesd therefore cannot be
similarly situated. $eeDoc. 17 at 5, 11; Affidavit of DmWeaver, Doc. 17-1 at { 14.)

Both of these arguments lack merit. Pldistheed only show that the proposed class
“suffer[s] from a single, FLSA-olating policy,” and that “proobf that policy or of conduct in
conformity with that policy proves aalation as to all the plaintiffs.’O’Brien, 575 F.3d at 585.
Courts have granted conditional class certificatmsimilar classes of hospital employees who
work in direct patient case, including regisi@nurses, licensed praaiaurses, and nurses’
aides.See, e.gBergman v. Kindred Healthcare, In@49 F. Supp. 2d 852, 860 (N.D. Ill. 2013)
(granting conditional certification to “nursaad hospital employees who are engaged in the
direct care of patients” and niogj that “[tjhe nature of their farrupted meal breaks was affected
by the demands of patient careQplozzi v. St. Joseph’s Hosp. Health G505 F. Supp. 2d 200,
211 (N.D.N.Y. 2009) (granting conditional ceitdtion of a class ad hospital’s hourly
employees “including but not limited to registdmurses, licensed practical nurses, nurse
practitioners, and cfied nurses’ assistants, with dirgutient care responsibilities who have
been subject to automatic meal break deductioRghgler v. Crouse Health Foundation, Inc.
595 F. Supp. 2d 189, 191 (N.D.N.Y. 2009) (grantedification to a clhective action of
“current and former hourly employees with direct patient care resplitnessbivorking at Crouse

Hospital”).
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The Court agrees with the findingémany other courts thatcdass of direct patient care
employees subject to automatic meal break dezhgis adequately defined for purposes of
conditional certification. Because the key inquigre is whether the plaintiffs suffer from a
policy that violates the FLSA—the autotitameal break deduction—and whether the
employer’s policy is a violation as all plaintiffs, Plaintiffshave met their burden by showing
that the meal break policy ap@i#o this group of direct patienare employees and alleging that
they and other workers were often unabléatee meal breaks amndere discouraged from
canceling the automatic deduction when they could not take a fBea’'Brien, 575 F.3d at
585 (holding that plaintiffs were similarly séted because they “articulated two common means
by which they were allegedly ehted: forcing employees to vkooff the clock and improperly
editing time-sheets”Murton v. Measurecomp, LL®lo. 1:07-CV-3127, 2008 WL 5725631, at
*4 (N.D. Ohio June 9, 2008) (“[A] court may deayplaintiff's right to proceed collectively only
if the action arises from circumstances pupaysonal to the plaintiff, and not from any
generally applicable rule, policy, or practice” (quotation marks and citation omitieejnal v.
Vankar Enters., IngNo. SA-07-CA-695-XR, 2008 WIZ91963, at *4 (W.D. Tex. Mar. 24,
2008) (“Plaintiff's allegation that participatiamthe invalid tip pool was mandatory for all
Defendants' bartenders is suféiot to meet the leniéstandard for conditnal certification.”).

If discovery reveals that the class shouldilmited to a subset of the employees who
provide direct patient care, ti@urt may address that issue orféhelants’ motion at that time.
See Potoski v. Wyo. Valley Health Care Sys. 3:11-cv-582, 2013 WL 6731035, at *8 (M.D.
Pa. Dec. 19, 2013Villiams v. Owens & Minor, IncNo. 09-00742, 2009 WL 5812596, at *3
(E.D. Pa. Oct. 9, 2009) (declining to limit “the size and scope of any class until discovery is

complete and the issue of final tcation is before the Court”).
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Finding that Plaintiffs haveade the modest factual shag that they are similarly
situated to other employees at Memorial He&llstem who provide direct patient care, the

CourtGRANT S Plaintiff’'s Motion for Conditional Collective Action Certification.

[11.  MOTION FOR RECONSIDERATION

On June 7, 2016, the Magistrate Judge gohbBefendants’ motion toompel Plaintiffs’
depositions and Plaintiffs movead reconsider the Magistratadhe’s order. (Docs. 35, 36.)
Plaintiffs contend that “instead of making thispecial case where discovery is allowed, the
Court should have simply bifurcatéiscovery.” (lbc. 36 at 2.)

Under Federal Rule of Civil Procedure 72@Jparty may object ta Magistrate Judge’s
pretrial order on nondispositive matters. T@murt “must consider timely objections and
modify or set aside any part of the order thaiesirly erroneous or is otrary to law.” Fed R.
Civ. P. 72(a)United States v. Curti37 F.3d 598, 603 (6th Cir. 2001). Review under Rule
72(a) provides “considerabtieference to the determaiions of magistrates.in re Search
Warrants Issued Aug. 29, 19889 F. Supp. 296, 298 (S.D. Ohio 1995) (citation omitted).

Plaintiffs note in their motion for reconsidhtion that depositions are scheduled for
August 23, 2016 through August 26, 2016. Because the depositions have not yet been
conducted, Plaintiffs have nbeen prejudiced by the Magiate Judge’s order allowing
discovery before the resolution of the coradial-certification motiorand discovery may now
proceed under the typical FLSA discovery procedarthis Court. Tarefore, the Motion for

Reconsideration iDENIED asMOOT.*

*To the extent that Plaintiffs also object te thortion of the Magistta Judge’s order denying
the motion to expedite discovery, the Court aserrules this objectionPlaintiffs’ argument
that discovery should be expedited is essentmbypt at this point because now that the Court
has granted conditional certifiocah and ordered notice to alpt-in plaintiffs, these opt-in
plaintiffs will be able to opt into the lawgyromptly. Plaintiffs do not offer any other
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Further, because the Court has resothedMotion for Reconsideration, the Motion to

Stay pending a resolution of the am for reconsideration is al$RENIED as MOOT.
IV. NOTICE

Under the FLSA, a lawsuit to recover unpaginpensation must “be commenced within
two years after the cause of actiaccrued,” unless the plaintiff m@nstrates the cause of action
arose “out of a willful violation,” in which casthe statute of limitations is three years. 29
U.S.C. § 255(a). The action is consideretldge commenced as to each individual opt-in
plaintiff only when she files written consentjoin the action. 29 U.S.C. § 256. Although
Defendants have requested a hearing on the daartdrmanner of the notice, the Court sees no
need to deviate from its normal procedaf@pproving the notice without a hearingee e.g.
Crescenzo v. O-Tex Pumping, LUND. 15-cv-2851, 2016 WL 3277226, at *6 (S.D. Ohio June
15, 2016);Sisson v. OhioHealth CorpNo. 2:13-cv-517, 2013 WL 6049028, at *8 (S.D. Ohio
Nov. 14, 2013)Snelling v. ATC Healthcare Servs. In2.11-cv-983, 2012 WL 6042839, at *6
(S.D. Ohio Dec. 4, 2012h;acy v. Reddy Elec. CaVo. 3:11-cv-52, 2011 WL 6149842, at *7
(S.D. Ohio Dec. 9, 2011).

TheCourtORDERS the parties to confer as to theper form of the notice and submit a
proposed notice form and opt-in consent form witlirfeen days of the date of this order. If
the parties disagree as to any specific language in the notiopgimdconsent form, the parties
may note the disputed language, with accompanlriefing as necessary, and the Court will
promptly determine which language to use. At the same time, the parties shall also submit a

proposed plan for the distribution of the noticell potential opt-in plaintiffs employed by

explanation for why expedited discoveryésjuired other than to provide identifying
information for Defendants’ employees, which @eurt will order Defendants to provide when
it issues an order approving thetice and opt-in consent form. diefore, Plaintiffs have shown
no need for expedited discovery.
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Defendant at any time from three years ptiothe granting of this motion to the pres&rin the
event of a disagreement on the distribution pdage, the parties shall submit simultaneous
briefing on the matter. No responsive briefing will be permitted.
V. CONCLUSION

TheCourtGRANTS Plaintiffs’ Motion for Conditional Collective Action Certification
(Doc. 6);DENIESas MOOT Plaintiffs’ Motion for Reonsideration (Doc. 36); arldENIES as
MOOT Plaintiffs’ Motion to Stg. (Doc. 37.) The Cou€ERTIFIES the following class:

All of Defendants’ current and former houdynployees who were responsible for direct

patient care and werelgect to Defendants’ auteatic meal deduction policgt any time

during the three years prior to the grag of this motion to the present.

TheCourtORDERS the parties to confer as to theper form of the notice and opt-in
consent form and submit to the Court a prodasatice and consent form and plan for their
distributionwithin fourteen (14) days of the date of this ordernd in the alternative, to notify
the Court by that date of anysgutes as to the language or distribution of the notice and opt-in
consent form.

IT ISSO ORDERED.

s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: August 17, 2016

> Although Plaintiffs ask the Court to certifyetitlass from the time period of the three years
preceding the filing of the complaint, collective-acticertification is approgately limited to the
three years prior to the date of approvalha notice, not the filing of the lawsuigee, e.g.
Crescenzp2016 WL 3277226, at *5Atkinson v. Teletech Holdings, Indlo. 3:14-cv-254, 2015
WL 853234, at *3 (S.D. Ohio Feb. 26, 2015).
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