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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

STEPHANIE RIGGS
ON BEHALF OF GLENN RIGGS,

Plaintiff, : Case No. 2:15-cv-2964

V. : JUDGE ALGENON L. MARBLEY
COMMISSIONER OF X Magistrate Judge Deavers

SOCIAL SECURITY,
Defendant.

OPINION & ORDER

This matter comes before the Court for consideration of the Commissioner’s Objection to
the Magistrate Judge’s February 6, 20Report and Recommendation (Doc. 19),
recommending that this Court sustain Steph&nggs’s Statement of Specific Errors (Doc. 12)
and remand this case to the Commissioner for further proceedings under 42 U.S.C. § 405(Q).
Upon independent review by the Court, andtha reasons set forth below, the Commissioner’s
Objection is herebysUSTAINED. The Court, thereforcREJECTS the Magistrate Judge’s
Report and RecommendatiorandAFFIRMS the Commissioner’s denial of benefits.

. BACKGROUND

Glenn Riggs (now deceased) applied for sepgntal security income (“SSI”) on June
15, 2010. He alleged that he became disabledNovember 17, 2008, due to back problems,
leg problems, reflux, and swelling of his testicleAfter initial administrative denials of his
application, an Administrativeaw Judge (“ALJ”) conducted a video hearing on February 14,
2012, and, on April 19, 2012, issued a decision denRiggs’s application after finding that he

was not “disabled” within the meaning of the Social Security Act.
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On review, the Appeals Council found that the ALJ’'s April 19, 2012 decision was not
supported by substantial evidence because é@daln the testimony of a vocational expert who
had not been asked whether his testimony was consistent wibidti@nary of Occupational
Titles The Appeals Council remanded the casefdother development of the record, with
orders to obtain supplemental evidence from eational experto clarify the effect of any
assessed limitations on Riggs’s occupational base.

On remand, a different ALJ, Judge Weathemducted a hearing, @hich Riggs and a
vocational expert (“VE”), Robert Breslin, botlestified. The VE's testimony regarding the
availability of suitable jobs both in the natadl and regional economies forms the crux of this
dispute, so the Court devotesme attention to it.

The VE testified that Riggs’s past jobs mdéd service as a welder/fabricator, as a retail
salesperson, and as a fast-food worker. (AdRinDoc. 8-2, PagelD 99). ALJ Weathers then
asked a series of questiongaeding a hypothetical person wiRiggs’'s age, education, and
work experience. Based on a hypatical person with the residuanctional capeity that ALJ
Weathers ultimately assigned to Riggs, the Véified that the hypothetical person would be
unable to perform any of Riggs’s past work, botild perform “some sedeny, unskilled jobs.”

(Id. at PagelD 101). Those jobs included thkofeing: (1) “order clerk, [with] 100 regional
positions and 200,000 in the U.S.”; (2) “unskilled assembly positions, [with] 85 regional jobs and
158,000 in the U.S. economy”; and (3) inspection jobs positions, [with] 50 regional positions,
and 36,000 [in the] U.S. [economy].1d(). The VE also testified &t his opinion was consistent
with the Dictionary of Occupational Titles (Id. at PagelD 101). Riggs’s attorney did not ask

any follow-up questions regarding the VE’s testimorig. &t PagelD 102).



On January 16, 2014, ALJ Weathers issue@@sion denying befies after conducting
the required five-step analysig fisability benefits claimsSee20 C.F.R. § 416.920(3).

At step one, the ALJ determined that Riggad not engaged isubstantial gainful
activity since his applicatiodate of November 17, 2008.

At step two, the ALJ found that Riggs hack thevere impairments of morbid obesity,
degenerative disc disease of the lumbar spiite wadiculopathy, osteothritis of the knees,
depressive disorder, and anxiety disorder. Ab& also found that Riggs suffered from a variety
of non-severe impairments, inding gastroesophageal reflux ebse, diverticulitis, benign
hypertension and hyperlipidemia, diabetes mallitype Il, obstructivesleep apnea, a sleep

disorder, a history of bronclst and urinary incontinence.

! The five sequential steps are as follows:

(i) At the first step, we consider your wodctivity, if any. If you are doing substantial
gainful activity, we will find that you are not disabled. . . .

(i) At the second step, we consider the medseaferity of your irpairment(s). If you do

not have a severe medically determinable physical or mental impairment that meets the
duration requirement in 8 416.909, or a comkion of impairments that is severe and
meets the duration requirement, we will find that you are not disabled. . . .

(i) At the third step, we also consider thredical severity of your impairment(s). If you
have an impairment(s) that meets or eqoalks of our listings irmppendix 1 to subpart P
of part 404 of this chapter and meets theatlan requirement, we will find that you are
disabled. . . .

(iv) At the fourth step, we consider our assessment of your residual functional capacity
and your past relevant work. If you can still do your past relevant work, we will find that
you are not disabled. . ..

(v) At the fifth and last step, we consideur assessment of your residual functional
capacity and your age, education, and work experience to see if you can make an
adjustment to other work. If you can makeaajustment to other work, we will find that

you are not disabled. If you cannot make an adjustment to other work, we will find that
you are disabled. . . .

20 C.F.R. § 416.920(a)(4).



At step three, the ALJ determined that Riggs’s impairments, whether viewed singly or in
combination, did not meet or medically equale of the listed impairments described in
20 C.F.R. Part 404, Supbart P, Appendix 1.

Prior to reaching step fodrthe ALJ found that Riggs had the following residual
functional capacity (“RFC”):

[Riggs] has the residual functional capaddyperform sedentary work . . . except

that he is unable to kneel, crawl, or climb ladders, ropes, or scaffolds. [He] can

only occasionally stoop, crouch, and climb rangp stairs, and he can engage in

only occasional pushing and pulling with fbever extremities. He must be given

the ability at his workstation to chanff@m a standing to a seated position, or

vice versa, for 1 to 2 minutes at a tieneery hour to two hours without interfering

with his work product, and requires the use of a cane to ambulate on uneven

surfaces. [He] must avoid even odoasl exposure to extremes of cold,

humidity, and wetness, and he must avoiéggbosure to respiratory irritants such

as fumes, odors, dusts, gases, and poatilagon. He is unable to work around

hazards such as heights and moving makiparts and must avoid concentrated

exposure to vibration. [He] is limideto performing simple, repetitive tasks
without strict production demands.
(Admin. R., Doc. 8-2, at PagelD 69).

At step four, and based primarily on tH&’s testimony, the ALJ concluded that Riggs
was unable to perform any of his past relevant work.

Finally, at step five, the ALJ determindldat, based on Riggs’s age, education, work
experience, and RFC, he could perform sevarhs jthat exist in significant numbers in the
national economy, including worky as an order clerk, an assembler, and an inspector.
Consequently, the ALJ concluded that Riggs wast entitled to disability benefits. The ALJ

based her step-five finding solely on the VEestimony regarding aypothetical person with

Riggs’s age, education, work expmrce, and RFC, stating as follows:

2 “Before we go from step three to step four, we assess your residual functional capacity. . . . We use this
residual functional capacity assessment at both ste@falat step five when we evaluate your claim at
these steps.” 20 C.F.R. § 416.920(a)$é¢ge Morgan v. ColvirB03 F.3d 773, 776 n.2 (5th Cir. 2015).



Based on the testimony of the vocational expert, the undersigned
concludes that, considering the claimaratge, education, work experience, and
residual functional capacity, the claimais capable of making a successful
adjustment to other work that exists in significant numbers in the national
economy. A finding of “not disabledis therefore appropriate under the
framework of the above-cited rule.

(Id. at PagelD 76).

The claimant, Glenn Riggs, died on July2R14, (Death Cert., Doc. 3-1, PagelD 23), so
his wife, Stephanie, substituted herself as the paaty in interest in an effort to pursue
retroactive benefits pable to her husbandSee20 C.F.R. 88 404.503(b)(1) and 416.542(b);
(see alsdAdmin. R., Doc. 8-2, PagelD 130).

The Appeals Council denied Stephanie Riggrequest for review of the ALJ's
determination on September 8, 2015, thus rendethe ALJ's benefits-denial decision the
Commissioner’s final agency action. dmin. R., Doc. 8-2, PagelD 45).

Riggs then filed suit in federabart, alleging two specific errorgrirst, she alleged that
the ALJ erred in her step-five analysis by medy on the VE'’s testimony to find that Riggs’s
husband was not disabled because he could perank that existed in significant numbers in
the national economy. More spigzally, Riggs argued that the VE'’s testimony was unreliable
because (1) he did not identifyetiyeographic region from which bted the availability of jobs;
and (2) the number of jobs tME cited, and upon which the Alrdlied, was not “significant” as
required to deny benefitsSecongd Riggs alleged that the ALJilad to follow the requirements
of SSR 96-7p and 20 C.F.R. 88 404.1529(c)(8) 416.929(c)(3) in finding that her husband’s
pain allegations were not credible. Riggs adjtieat the ALJ seemed to require substantial,

objective medical evidence of pain and that the] Aberry-picked findings from the record to

support her non-credibilitgetermination. (Statement Bfrors, Doc. 12, PagelD 1237-1251).



On February 6, 2017, the Magistrate Jedgsued a Report and Recommendation,
recommending that this Court sustain Riggs’'sestant of Errors. (Doc. 19). The Magistrate
based her recommendation solely on Riggs’s girstind for relief—the unralbility of the VE's
testimony concerning both the amgalble region and the numberjobs available to Riggs’s late
husband. Ifl. at PagelD 1284 & n.3). The Magistrataegy that the ALJ's step-five finding
was not supported by substantial evidence ddtheoambiguity concerning what region the VE
considered” and the “availability gbbs [Riggs] [could] perform.” (. at PagelD 1288).
Accordingly, the Magistrate Judge recommded a limited remand to the Commissioner “for
further consideration of wheth@Riggs] could have performed wothat exists in significant
numbers in the national economy.ld.j. The Commissioner then objected to the Magistrate
Judge’s Report and Recommendation. (Doc. 20).

[I. STANDARD OF REVIEW

Upon objection to a magistrajadge’s report and reconendation, this Court must
“make a de novo determination of those portionthefreport or specified proposed findings or
recommendations to which objectiommade.” 28 U.S.C. § 636(b)(19eeFed. R. Civ. P. 72(b).
This de novo review, in turn, requires the Cadort‘determine whether the record as a whole
contains substantial evidence to support the ALJ’s decision” and to “determine whether the ALJ
applied the correct legal criterialhman v. Astrug920 F. Supp. 2d 861, 863 (S.D. Ohio 2013).
Substantial evidence means relevant evidence'@ghagasonable mind might accept as adequate
to support a conclusion.”"Ealy v. Comm’r of Soc. Se94 F.3d 504, 512 (6th Cir. 2010)
(quotation omitted). Substantial evidence congtgiuimore than a mere scintilla, but only so
much as would be required poevent judgment as a matter of law against the Commissioner if

this case were beirtged to a jury.” Inman 920 F. Supp. 2d at 863 (citation omitted).



[ll. ANALYSIS

In her first ground for relief, Riggs argued thia¢ ALJ committed reversible error in her
step-five analysis regding the availability of significat jobs in the national economy.
Magistrate Judge Deavers sustained Riggs’secioin, agreeing that the ALJ’s step-five finding
was not supported by subatial evidenceand that further fact finding was required before
denying benefits. The Commissioner objects Magistrate Judge’s conclusion, arguing that
the ALJ had a reasonable basis for relying on the VE'’s testimony, because: (1) a VE need not
show that jobs existed in arpaular local economy or idéify the boundaries of a specific
regional area; and (2) the numbafr available jobs identified in the national economy was
“significant.” Accordingly, the Commissioner argues that court interference with the ALJ'’s
decision would run counter the substantial evidence standard. This Court agrees.

A. The Requirements for SatisfyingStep Five of the Sequential Analysis

At the fifth step of the Social Security Administration’s sequential disability analysis, the
Commissioner must consider thaiohant’'s RFC, age, education, and work experience to see if
the claimant “can make an adjustment to otwerk.” 20 C.F.R.§8 416.920(a)(4)(v). If a
claimant can make an adjustment to other wtitk Commissioner “will find that [the claimant]
is not disabled.”Id. If, however, the claimant “cannot ma&a adjustment to other work,” the
Commissioner will findhat the claimanits disabled.Id.

The “other work” to which a claimant must be able to adjust “must exist in significant
numbers in the national economy”—i.e., “in the mggivhere [the claimant] lives or in several
regions in the country.”ld. § 416.960(c)(1). The burden fortaslishing that “other work”
exists in significant number® the national economy restsitiv the Commissioner, not the

claimant. Id. § 416.960(c)(2).



The applicable regulation for determiningetther work “exists in the national economy”
provides as follows:
(a) General. We consider that work ¢xim the national economy when it exists
in significant numbers either in thegien where you live or in several other
regions of the country. ttoes not matter whether--
(1) Work exists in the immedte area in which you live;
(2) A specific job vacancy exists for you; or
(3) You would be hired if you applied for work.
(b) How we determine the existence of work. Work exists in the national
economy when there is a significant numbgjobs (in one or more occupations)
having requirements which you are ablenteet with your physical or mental
abilities and vocational qualifications. Isolated jobs that exist only in very limited
numbers in relatively few tmtions outside of the remi where you live are not
considered work which exists in the national economy. We will not deny you
disability benefits on the basof the existence of thesanlls of jobs.If work that
you can do does not exist in the natioeedbnomy, we will determine that you are
disabled. However, if work that you cdo does exist in the national economy,
we will determine that you are not disabled.
Id. 8§ 416.966.
B. The ALJ Was Permitted to Rely on the Number of Jobs Available Nationally
The Magistrate Judge based her recommemdédrgely on the low number of “regional”
jobs the VE identified—i.e., 10@lps as an order clerk, 85 joas an assembler, and 50 jobs as
an inspector—as well as the VE’s failureitentify the precise region about which he was
testifying. As the Social Sedty Act and its accompanying relgtions make clear, however,
the “significant number” of jobs inquiry is notiited to the region in which a claimant resides.
Rather, the focus is national in charactetarmon v. Apfel 168 F.3d 289, 292 (6th Cir. 1999)

(“First, the number of jobs thaontributes to the ‘significamtumber of jobs’ standard looks to

the national economy—na@ist a local area.”).



The Social Security Act provides that “Wawhich exists in th national economy means
work which exists in significant numbeisther in the region where [the claimant] lives
or in several regions of the country.” 42 WCS.8 423(d)(2)(A) (emphasis added). As such,
“[tlhe Commissioner is not required to show tiat opportunities exist ihin the local area.”
Harmon 168 F.3d at 292see also, e.g.Taskila v. Comm’r of Soc. Se&19 F.3d 902, 905
(6th Cir. 2016) (explaining that disability insuice “is not availabléo fund [a claimant’s]
decision to live far from his job”)Geiger v. Apfel229 F.3d 1151, 2000 WL 1257184, at *2
(6th Cir. 2000) (ColeJ.) (unpublished table decision) (“[ §fCommissioner need not show that
a significant number of jobs exists in the loeabnomy, only that the claimant is capable of
performing other jobs existing the national economy.”).

Thus, while the VE may have identified a lomvmber of jobs available “regionally,” the
ALJ was permitted to look beyond those numbers and rely instead on the larger number of jobs
available nationally—in this case, 200,000 jobsasrder clerk; 158,000 jobs as an assembler;
and 36,000 jobs as an inspectobee Harmon168 F.3d at 292. While there is no “magic
number” that constitutes a “significant number” of jobs, the Court finds substantial evidence
supports the ALJ's determinati that 394,000 jobs availabletio@ally passes muster when
considering the level of Riggsispairments, the reliability ahe VE'’s testimony, the reliability
of Riggs’s testimony, the nature of the jobs, i@t and availability of such work, and so on.
See Hall v. BowerB37 F.2d 272, 275 (6th Cir. 1988ke also Bradley v. Comm’r of Soc. Sec.
40 F. App’x 972, 973 (6th Cir. 2002) (finding 170,000skilled, sedentary jobs in the national
economy was a significant numbeNash v. Sec’y of Health & Human Sens9 F.3d 171,
1995 WL 363381, at *3 (6th Cir. 1995) (unpubksl table decision) (holding that 70,000

sedentary jobs in the national economy was a significant number).



To be sure, the regulations state thaisj “existing in the national economy” do not
include “[i]solated jobs that exist only in veliynited numbers in relatively few locations outside
of the region where [the claimant] live[s].20 C.F.R. 8§ 404.1566(b)Riggs, therefore, would
have a better argument had the VE testified thdimited number of suitable jobs existed
nationally in isolated locations—as, for examp@®, avocado farmer, volcanologist, or oil-rig
worker. But that is not what happened below, #rad is not what Riggs argued in this appeal.
Instead, the VE testified that hundreds of tlamas of jobs existed nationally in generic
positions like “order clerk,” “assembler,” and “pextor.” (Admin. R., Doc. 8-2, PagelD 101).
And Riggs did not argue that tleegobs fit the exception for bey “isolated” in number or
geography. Stump v. Sec’y of Health & Human Senzb F.3d 1050, 1994 WL 194714, at *4
(6th Cir. 1994) (unpublished table decisiqe)jting 20 C.F.R. 8§ 404.1566(b)). Instead, she
argued that the number okgional jobs the VE identified—285—as not “significant.”
(Statement of Errors, Doc. 12, PagelD 1248).

The Court finds nothing “isolai¥ about the jobs the VE @htified or the locations in
which they exist within the national economySee Stump1994 WL 194714, at *4.
Accordingly, the ALJ was entitled to rely oretVE’s testimony in concluding that suitable work
existed in “significant numbers” within the ti@al economy, and the Court finds substantial

evidence for that conclusiorSee Taskila819 F.3d at 904-05.

% Because the Court finds that the ALJ was entitletpon the VE’s testimony regarding the number of
suitable jobs availableationally, the Court need not reach the Magistrate’s alternate conclusion that the
VE failed to identify the specific boundaries of tegion about which he was té#fying. Nevertheless,
unpublished authority from the Sixth Circuit suggesd WEs need not identifthe specific geographical
area about which they are testifyindsee Nation v. Apfell94 F.3d 1313, 1999 WL 970302, at *8
(6th Cir. 1999) (unpublished table decision) (“[l]tdkear that Plaintiff's claim that the VE improperly
failed to specify the geographical area of the state ecdRlaintiff to any specific job is without merit.

It is sufficient that the VE identified a significant number of jobs which exist in the national economy that
Plaintiff could perform.”).
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C. The Administrative Law Judge Properly Weighed the Medial Opinions of Record in
Crafting Riggs’s Residual Functional Capacity.

Although the Magistrate Judge did not analyze Riggs’s second ground for relief, the
Court will rule on it here for the sake of judicial efficiency. The Court notes that this argument
was briefed fully by both parties. (StatemeftErrors, Doc. 12, PagelD 1249-51; Resp. in
Opp’n, Doc. 15, PagelD 1266-71).

In her second ground for relief, Riggs argtlest substantial evidence does not support
the ALJ’s finding with respect tber late husband’s RFC. Riggsntends that the ALJ failed to
follow the requirements of SSR 96-7p abd C.F.R. 88 404.1529(c)(3) and 416.929(c)(3) in
concluding that her husband’s pain allegations wetecredible. In short, Riggs argues that the
ALJ placed too much weight on objective diwal evidence and not enough on weight on
subjective indications of pa (Statement of Errors, Doc. 12, PagelD 1250).

The Court disagrees with Riggs’s assertion. As an initial matter, the Court notes that the
ALJ alone is responsible for detgning a claimant’s RFC. Neign physicians nor claimants are
responsible for that determinatio@oldiron v. Comm’y 391 F. App’x 435, 439 (6th Cir. 2010)
(“The Social Security Act structs that the ALJ—not a physician—ultimately determines a
claimant's RFC.” (citing 42 U.S.C. § 423(d)(5)(B)NWebb v. Comm,r368 F.3d 629, 633
(6th Cir. 2004) (“Under [the afipable] regulations, the ALJ is alhged with the rgponsibility of
evaluating the medical evidence and the claimsatgistimony to form an assessment of [his]
residual functional capacity.” (quadion omitted)). Moreover, as the Sixth Circuit has explained,
“determinations of credibility related to subjeeicomplaints of pain rest with the ALJ, and
should not be discarded lightly.Lucido v. Barnhart 121 F. App’x 619, 622 (6th Cir. 2005)

(quotation omitted).
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Where, as here, a claimant’s symptoms and not the underlying condition form the basis of
a disability claim, “a two-part analysis is used evaluating complaints of disabling pain.”
Rogers v. Comm'i486 F.3d 234, 247 (6th Cir. 2007) (citing 20 C.F.R. § 416.929).

First, the ALJ will ask whether there is an underlying medically determinable

physical impairment that could reasonabgy expected to produce the claimant’s

symptoms. Second, if the ALJ finds thatlswan impairment exists, then he must

evaluate the intensity, persistence, and limiting effects of the symptoms on the

individual’'s ability todo basic work activities.
Id. For this purpose, whenever statements altbatintensity, persistee, or functionally
limiting effects of pain are not substantiatedotyective medical evidence, the ALJ must make a
finding on the credibility of the statements basad consideration of the entire case recddd.

The ALJ properly followed this frameworklAdmin R., Doc. 8-2, PagelD 70). After a
lengthy discussion of the releMamedical evidence, the ALfound that some medically
determinable physical impairments could mewbly be expected to produce some of the
claimant’'s symptoms. Id. at PagelD 70-74). For examplehe ALJ explained that she gave
“some weight” to the assessments of theestjency reviewing physans, who opined that
Riggs: (1) could lift, carry, push, and pull tvigmounds occasionally and ten pounds frequently;
could stand and walk at least two hours ireayht-hour workday; and could sit about six hours
in an eight-hour workday due tombar degernative disc diseasbgsity, and a history of knee
pain; but (2) could not climb ladders, ropesscaffolds, and could only occasionally engage in
other postural activities like tncing, stooping, kneielg, crouching, @wling, and climbing
ramps and stairs.Id. at PagelD 73).

Indeed, taking all of Riggs’s medical recsiidto account, the ALJ also added limitations

that were more restrictive than those reconuheeinby any doctor of record. For example, the

ALJ found that Riggs could only occasionally puend pull with the lower extremities due to

12



pain in his lower back and legsid(at PagelD 73). Because the record showed that Riggs
experienced discomfort when sitay in the same position for@onged periods of time, the ALJ
also found that he must “be given the abilityhat workstation to change from a standing to a
seated position, or vice versa, for 1 to Zhates at a time every hour to two hours without
interfering with his work product.” 14.). The ALJ added that Riggsust be able to use a cane
to ambulate on uneven surfacedd.)( Due, moreover, to “ennonmental aggravation of his
lower back pain and discomfort associated with his obesity,” the ALJ determined that Riggs
“must avoid even occasional exposure to extremes of cold, humidity, and wetddsgs.”AQd
because of his breathing problems, the Atdnd that Riggs “should avoid all exposure to
respiratory irritants such dsmes, odors, dusts, gasasd poor ventilation.” I¢.). Finally, due

to Riggs’s risk of falling, he “should avoid wong around hazards such as heights and moving
machinery parts and must avoid cortcated exposure to vibration.'ld().

That said, the ALJ also determined thal. ‘the medical evidencef record does not
support the presence of limitations of the siyelevel indicated by the claimant in his
testimony”; (2) “[Riggs] was only a partially cretgbwitness”; and (3) “[Riggs] did not provide
a fully credible basis for finding him to haveegter limitations” than set forth in his RFC.
(Id. at PagelD 70). Critically, th ALJ provided specific reasorier her credibility finding,
including inconsistencies betwedRiggs’s testimony at the hearing and what Riggs told his
consulting physician, as well as internal incotesisies with Riggs’s testimony at the hearing.
(Id.) (identifying inconsistencies in Riggs’s tiesony). The ALJ’s credibility determination
finds substantial support in the record, and thus, should not be overturned by this Court.
See Rogers486 F.3d at 247-48 (“It is of course forethALJ, and not the reviewing court, to

evaluate the credibility of witnesseasc¢luding that ofthe claimant.”).
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As the Sixth Circuit has exgahed, “[c]onsistencyf the various pieces of information
contained in the record should bewmized,” as they were belowld. at 247. And, as the
ALJ’s ruling recognizes, “[c]onsistency betweenlaimant’'s symptom complaints and the other
evidence in the record tends sopport the credibility of thelaimant, while inconsistency,
although not necessarily defeating, should have the opposite efigcat’ 248.

After careful consideratiorof the evidence, the ALJoéind that Riggs’'s medically
determinable impairments could reasonably besetqul to cause the alleged symptoms, but also
found that his statements conueg the intensity, persistencand limiting effects of those
symptoms were not entirely credible. Acaogly, the ALJ properly determined Riggs’'s RFC
based on the record as a whol8ee Webb368 F.3d at 633 (“[T]he ALJ is charged with the
responsibility of evaluating & medical evidence and the claimant’s testimony to form an
assessment of [his] residufunctional capacity.”);Lucido, 121 F. App’x at 622 (“[W]hile
Lucido presented some evidence supporting hisestitse complaints, this court has recognized
that determinations of credibility related to sdijve complaints of pain rest with the ALJ, and
should not be discarded lightly. More than etiita of evidence suppastthe ALJ’'s credibility
findings. Therefore, we cannot disturlemh on this review.” (quotation omitted)).

V. CONCLUSION

For the reasons set forth above, the CAUSTAINS the Commissioner’'s Objection
(Doc. 20) andREJECTS the Magistrate Judge’Report and Recommendation(Doc. 19).
The Commissioner’s denial of benefitsABFIRMED . This case i®ISMISSED.

IT IS SO ORDERED.
/s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: March 2, 2017
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