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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
ROBIN R. POPP,
Plaintiff,
V. Civil Action 2:15ev-2977
Judge James L. Graham
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff Robin Poppfiled this action under 42 U.S.C. 88 405(g) and 1383(c) seeking
review of a final decision of the Commissayrof Social Security (the “Commissioner”) denying
her application for disability insurance benefits For the reasons that follow, it is
RECOMMENDED thatPlaintiff's statement of errors #VERRULED, and that judgment be
entered in favor of the Commissiem

l. BACKGROUND
A. Prior Proceedings

Plaintiff applied for benefits on January 9, 2013, alleging a disability onsebfdaaéy 1,
2008. (Doc. 10 at Tr. 50, PAGEID #: 103). Her application was denied initially on April 9,
2013 (d. at Tr. 61, PAGEID #: 114), and upon reconsideration on September 18j@Ct3T¢.

88, PAGEID#: 141). Administrative Law Judge George Gaffaney (the “ALJ”) held a hearing
on May 19, 2014id. at Tr. 26, PAGEID #: 79), after which he denied benefita mritten
decision on June 4, 2014ld. at Tr. 19, PAGEID #: 72).That decision became final when the
Appeals Council denied review on September 8, 2qid.at Tr. 1, PAGEID #: 54). Plaintiff

now appeals. (Doc. 10 (administrative record); Doc. (8&tement of errors); Doc. 21

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2015cv02977/189037/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2015cv02977/189037/23/
https://dockets.justia.com/

(response)).
B. Testimony at the Administrative Hearing

Plaintiffs counsel began the hearing by listifjaintiff's “severe impairments” as
“impairments of the lumbar spine, impairments of the cervical spine, ostetsuththe knees,
obesity, and some mental health impairments that have been diagnosed by consudtativVe ex
(Doc. 10 at 27, PAGEID #: 80). He explained further that Plaintiff had “been diagnaded wi
spondylolisthesis of L4 over L5 with some central and foraminal stenesid,that an L4/L5
laminectomy and fusion” she “was to undergo” “in June of 2013” was postponed “due to a[n]
infection on her leg (See id.(“It has not been rescheduled because, in the interim, Ms. Popp
lost her medical insurance.”)). Regarding her knee pain, Plaintiff's coungklireed that
Plaintiff has “a large horizontal cleavage tear” in her left meniscus, andhber, similar tear in
her right meniscus.ld. at 2728, PAGEID #: 80-81).

Plaintiff's testimony followed her counsel’s statements. At the time of the hearing
Plaintiff was 55 years old, 5’8" tall, weighed 260 pounds, and had argtdde education.Id.
at Tr. 27, 29, PAGEID #: 80, 82). Prior to filing for disability benefits, she worked most
recently as a security guardld.(at Tr. 29, PAGEID #: 82). She was forced to quit that job,
however, because she “couldn’t take all the walking up and downeps’ stnd the “sitting.”
(Id.). Specifically, according to Plaintiff's testimony, she is “unable toaitvery long” or
“stand for very long,” and can only walk about 50 feet at a tingk.af Tr. 30, PAGEID #: 83;
see id.at Tr. 3233, PAGEID #: 8586 (Plaintiff testifying that she can stand for roughly ten
minutes at a time and sit for thirty minutes at a time). Plaintiff told thetBatlher back pain
bothered hethe most, testifying that she is in constant pain no matter what position st is in
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movements she makesSee id.at Tr. 32, PAGEID #: 85). She continued: “[The pain] goes
from my lower back down my right leg, and at times it causes my right legt kind of buckle
under me.” Id.). Plaintiff testified that “[d]oing anything foa long period of time makes it
worse.” (d.). According to Plaintiff, she was prepared to have surgery in the summer of 2013,
but was unable to do so because she lost her insuraBee id.at Tr. 34, PAGEID #: 87).
Beyond that, she said she had rezeived any treatment for her lower back paiB®ee(idat Tr.

33, PAGEID #: 86).

Plaintiff testified next regarding her neck pain. She told the ALJ her necktiffas s
“about 50 percent of the time,” which caused her to get “severe headaclesdt Tr. 34,
PAGEID #: 87). She further testified thatrhneck pain and headaches are occasionally bad
enough that she has to go sit in a dark room by herself with no n@se. id.at Tr. 34-35,
PAGEID #: 8788; see id.at Tr. 35, PAGEID #: 88 (Plaintiffestifying that she gets neck
related headaches “[a]t least a couple times a week)).

Regarding her daily routine, Plaintiff testified that shergfsmost of her days watching
television, with an occasional trip to the porch to sit outside for a fewtesinuSee id.at Tr.
3637, PAGEID #: 8990). Plaintiff's pains, according to her testimony, prevast from
showering every day.See idat Tr. 37, PAGEID #: 90). She said she was capable of loading
the washer and dryer, although she was unable to transport the clothes to and from the washe
and dryer. Id.). In addition, Plaintiff testified that she unable to drive and that herwtghter
doesthe grocery shopping.Sée idat Tr. 38, PAGEID #: 91 (“Because-lthere’s been times
where I've fogot where | was, what | was doing. | had to pull over and actually forcelinys
remember where | was or which way | was supposedto go . . . .)).
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C. Relevant Medical Background

Plaintiff saw Dr. Sudhir Dubey for a psychological evaluation on July 2B2,20r the
purpose of assessment only, with no treatment being recommended or provided. (Doc. 10,
236 PAGEID #:289. Dr. Sudhir noted that Plaintiff drove herself to the appointment, her
“hygiene and grooming were unremarkable,” and her “[g]ait was unremarkaldedt Tr. 237-
38, PAGIEID #: 29691). Plaintifftold Dr. Sudhir that her activities includgocializing with her
friends and family, “purchasing supplies as necessary, paying bills as mgcdssaling how to
spend the day, having the ability to drive, [keeping up with}cai€é, and managing a daily
routine.” (d. atTr. 239, PAGEID #: 292).

On August 23, 2012, Plaintiff presented to consultative examiner Dr. Judith Brown for
“back and knee problems.”Id( at Tr. 244, PAGEID #:297). Dr. Brown noted that[t] he
claimant ambulates with a normal gait, which is not unsteady, lurching or unpbéelictShe
does not require the use of an ambulatory aid. She appears stable at station and comfortable
the supine and sitting positie.” (d. at Tr. 245, PAGEID #: 298). There was no muscle
weakness noted and her manual muscle testing appeared n@dnat.Tr. 248-49, PAGEID #:
301-03. Regarding Plaintiff's physical capacity for work, Dr. Brown indicated thaingff’'s
“ability to perform workrelated activities such as bending, stooping, lifting, walking, crawling,
squatting, carrying and traveling as well as pushing and pulling heavy objectssafipbe at
least mildly affected by the findings noted(ld. at Tr. 248 PAGEID #: 301). Dr. Brown
ultimatelyfound that Plaintiff “could probably perform light duty work.IdJ).

On that same dayPlaintiff had an xay of her left knee and lumbar spine. Theay
showed “mild medial compartment osteoarthritis without acute body abnormality& iknie,
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and “mild degenerative changes in lower lumbar spine without acute body abnorm@ityat
Tr. 261-62, PAGEID #: 314-}5

Plaintiff saw Dr. Frank Fumich on October 1, 20f® lumbar and cervical pain(ld. at
Tr. 269, PAGEID #:322). During a physical examination, Dr. Fumich noted Plaintiff had “intact
strength” in her lower extremities and tlnr “knee and ankle range of motion were fulkId.
atTr. 270, PAGEID #:323). Upon review of Plaintiff's lumbar spineray, Dr. Fumich noted
“grade 1 spondylolisteseis seen on L4 over L5” and “significant cervical sjpsmlpf the level
of C5-C6 with both anterior and posterior formation.td.J. In order for Plaintiff to be pre
certified for an MRI, she was ordered to complete physical therapy ifarele& and low back,
and was seBr. Fumichagainon an as-needed basis if her symptoms persisted. (

Plaintiff saw Dr. William Sankotwice in October 2012or knee pain. (Id. at Tr. 267,
272,PAGEID #:320, 32¢. During one of those visit®laintiff described heknee problemss
ongoingfor approximatelytwenty years with her only treatment being Iptofen and Tylenol.
(Id. at Tr. 272, PAGEID #:326). Dr. Sanko found “some mild patellofemoral crepitus with
range of motion” with “a mildly positive patellar grind.Id(). There was “positive medial joint
line tenderness to palpitation” and some discomfort “with forward flexion of thesRndlel.).

Dr. Sanko noted that Plaintiff's-pays showed “medial compartment mild to moderate joint
space narrowing” and that the patellofemoral joints were well preserged.at Tr. 273,
PAGEID #:326).

During the second appointment in October, Dr. Sanko reviewed an MRI sdawthof
Plaintiff's knees and found was consistent with “large horizontal cleavage tear involving the
posterior horn of her latekrmeniscus’in the left kneeand that the right kee had a “similar tear
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but smaller.” (Id. at Tr. 267, PAGEID #:320). Arthroscopic intervention was discussed, &md
Sanko statedhe believed “that, followed by physical therapy would most likely giveiritg
the most relief. (Id.). The sameéMRl, interpreted by Dr. Susie Kim, also showed that the ACL,
PCL, MCL, and lateral collateral ligament were all intaétl. at Tr. 275, PAGEID #: 32).

Plaintiff presented to Mary Rutan Hospital Physical Rehabilitation €ent©ctober 22,
2012,for an initial physical therapgvaluation regarding her back paiid. at Tr. 286 PAGEID
#: 339. Plaintiff attended three sessions following her initial evaluation, cancelleddid not
show up toone and was eventually discharged dueh&vinconsistent attendance(ld. at Tr.
282, 28897, PAGEID #:335, 34150). As such,Plaintiff's physical therapistvas unable to
“accurately evaluate [heoverall functional disability.”(Id. at Tr. 282 PAGEID #:335).

Plaintiff again saw Dr. Fumich on April 30, 2Q1f8r her back pain.(Id. at Tr. 338
PAGEID #:391). Dr. Fumichnoted, incorrectly, tha®laintiff “went through physical therapy as
prescribed,” and that sheturned to the office since her pain continued.). Dr. Fumich
reviewed xrays of Plaintiff's back, which showed “grad spondylolisthesis of 6mm of L4 over
L5” and “increased anterolistehsis to 8mm of L4 over L5 in flexiond’).( Dr. Fumichordered
an MRIbased on his clinical suspicion adevere spinal stenosis(id. at Tr. 339 PAGEID #:
392).

Plaintiffs MRI, interpreted by Dr. Jane Burkevealed “L45 scant disc bulge and
moderate facet arthropathy” and “multilevel lgnade facet arthroses and lgnade
capsulosynovitis.”(ld. at Tr. 348 PAGEID #:401). Dr. Fumich, reviewed the MRiimselfand
opined that thescan “shows a grade 1 spondylolistheses and lumbar spinal stenosis of the L4
over L5 level.” (Id. at Tr. 335 PAGEID #:388. According to Dr. Fumich’s notes, Plaintiff
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stated she “wishe[d] to proceed with definitive surgical intervention” on hek. lfé&d., Tr. 336
PAGEID #:389. Specifically,Plaintiff was scheduled to undgra lumbar laminectomy on
June 19, 2013.(ld. at Tr. 385 PAGEID #:438). Prior to surgery, however, skin lesions
consistent with an infected pubic hair folliculitis was discovered on the left meigjalahd left
buttock. (Id. at Tr. 387, PAGEID #:440). Due to the high risk of wound infection the surgery
was cancell@. (d.).

On August 27, 2013, Plaintiff again saw Dr. Brown for a physical consultative
examinationregarding, among other things, her knee, back, and neck gainat Tr. 413,
PAGEID #:466). Dr. Brown noted that Plaintiff “ambulates with a normal gait, which is not
unsteady, lurching or unpredictable. The claimant carries a walker but das=enoto lean on
it.” (Id. at Tr. 414, PAGEID #:467). An examination oPlaintiff’'s knees revealed tenderness
over the lateral joint line but there was ‘medness, warmth, selling, effusion, laxity or crepitus
in either knee.”(Id. at Tr. 415 PAGEID #:467). In terms of Plaintiff's back,here was
additional tenderness over LB andthestraight leg raise test was limited in the supine position,
but appeared normal and without pain in the sitting position bilater@gdlyat Tr. 416, PAGEID
#. 469. Finally, Dr. Brown noted, consistent with her previous examination, that Hlainti
“ability to perform workrelated activities such as bending, stooping, lifting, walking, crawling,
squatting, carrying and traveling as well as pushing and pulling heavy objectssafipbe at
least mildly impaired by the findings noted(ld. at Tr. 417, PAGEID #:470).

D. The ALJ’s Decision

The ALJ found that Plaintiff suffered from the following severe impairments:

degenerative disc disease, obgsiind depression. (Doc. 10, Tr. 13, PAGEID #: 66). The ALJ
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also addressed Plaintiff's naevere impairmas, which included hypertension, right knee
degenerative joint disease, and Plaintiff's headachkk). (At step three, the ALJ found that
Plaintiff did not have an impairment or combination of impairments that met or equiséeta
impairment. [d. atTr. 13-15 PAGEID #: 66-68). As to Plaintiff's residual functional capacity
(“RFC"), the ALJ stated:

Through the date last insurdtie claimant had the residual functional capacity

to perform light workas defined in 20 CFR 404.1567(here the clanant

lifted or carried 20 pounds occasionally and 10 pounds frequently, stood or

walked for six of eight hours during the workday, and sat for six of eight hours

during the workday. She could only occasionally climb staitsop, kneel,

crouch, andccrawl. Her work is limited to simple, routine tasks (unskilled) with

occasional changes in work setting, and occasional interactions with the public
(Id. at Tr. 15, PAGEID #: 68) In making this determination, the Alcdnsidered th@pinions
and corresponding reports of consultative examiners Dr. Judith Brown, Dr. Cyntggo¥éa,
Dr. Jennifer Swain, Dr. Sudhir Dubey, and Dr. Donald McIntonsultative examination
reports. $ee idat Tr. 1518, PAGEID #: 6871). The ALJ also arlgzed Plaintiff's medical
treatment records. Sge id. In assessing Plaintiff's credibility, the ALJ highlighted Plaintiff's
“inconsistent work history prior to her onset date,” that Plaintiff was “nondantplwith her
physical therapy sessions, tigite “takes only Tylenol and Ibuprofen for pain[] as opposed to
more powerful narcotic medications,” and that “the record is absent any outjpatyehiatry or
counseling treatment” despite Plaintiff's allegation of depressimhat(Tr. 16, PAGEID #: 8).

Relying on these and other considerations, the ALJ ultimately concluded that, through
Plaintiff's date of last insured, “there were jobs that existed in significant ensnibthe national

economy that the claimant could have performedld. & 18, PAGEID #: 71). The ALJ

therefore denied benefitsld().



. STANDARD OF REVIEW

The Court’s review “is limited to determining whether the Commissioner’'s dedsion
supported by substantial evidence and was made pursuant to proper legal star\andsv.
Comm’r of Soc. Sec615 F. App'x 315, 320 (6th Cir. 20155ee 42 U.S.C. § 405(q).
“[S]ubstantial evidence is defined as ‘more than a scintilla of evidence but lassath
preponderance; it is such relevant evidence as a reasonable mind might acdepfuate to
support a conclusion.” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sec’y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994)). The
Commissioner’s findings of fact must also be based upon the record as a vitaniés v.
Heckler 756 F.2d 431, 435 (6th Cir. 1985). To this end, the Court must “take into account
whatever in the record fairly detracts from [the] weight” of the Commisssrdecision.
Rhodes v. Comm’r of Soc. Sedo. 2:13cv-1147, 2015 WL 4881574, at *2 (S.D. Ohio Aug. 17,
2015).
1. DISCUSSION

In her only assignment of errdpPaintiff contendshatthe ALJ's RFC determination is
not supported by substantial evidence. (Doc. 18 &0)1A claimant’s RFC is the most that a
claimant can do despite his or her limitatiarsl impairments 20 U.S.C. 88 404.1545(a)(1).
“In making this determination, the ALJ must consider all relevant evidence irasieerecord.
This evidence includes medical records, opinions of treating physicians, andit&nts own
description of his limitations.”Collins v. Comm’r of Soc. Se@&57 F. App’x 663, 668 (6th Cir.
2009) (citations omitted). Reviewing courts “are to accord the ALJ's detations of
credibility great weight and deferenceJones v. Comm’r of Soc. Se836 F.3d 469, 476 (6th
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Cir. 2003). In addition, review on this issue is “limited to evaluating whether or not this AL
explanations” in support of the RFC analysis “are reasonable and supported by slibstanti
evidence in the record.ld. In other words, the question at this stage is not whether the Court
would have come to the same conclusion as the,Aluld whether substantial evidence supports
the ALJ’'s RFC determinationSee Winn v. Comm’r of Soc. S&1.5 F. App’x 315, 320 (6th Cir.
2015).
A. Plaintiff's Arguments

Plaintiff identifies and criticizes eight presais on which the ALJ relied to find that the
RFC rests at light work, and not sedentary workRl&)ntiff's good functioning during physical
consultative examinations; (2) Lumbar spine imaging revealing only mild to nteddranges,
and no stenosis or nerve root compressionP(&ntiff's noncompliance with physical therapy;
(4) Plaintiff's generally benign physical examination findings; (5) the absence of discussion of
surgery to the left knee; (6) the use of only Tylenol and ibuprofen toRtemtiff's pain; (7)
Plaintiff's activities of daily living inconsistent with her allegations of more limited functioning;
and (8) the opinions of Dr. Brown. (Doc. 18 at 12-13).

1. Good Functioning During Physical Consultative Examinations

In its decision, theALJ noted that despite Plaintiff's alleged bamhkd kneepain, she
displayed “good functioning during her consultative examinatigpdc. 10, Tr. 15, PAGEID #:
68). In support, the ALJ explained that durimgp consultative examinations in August 2012
and August 2013respectively,“the claimant walked with a normal gait.” Id( at Tr. 16,
PAGEID #: 69). The record is replete with other such examples: Dr. Dubey notegt 2014l
that Plaintiff's “[g]ait was unremarkabldld. at Tr. 238, PAGEID #: 291); Dr. Brown noted
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more detail that Plaintiff “ambulates with a normal gait, which is not unsteady, lurohing
unpredictable” and “does not require the use of an ambulatoryidicit(Tr. 245, PAGEID #:
298); and Dr. Fumich stated Plaintiff “presents to the office using no assistiveesidor
ambulation” and “has non-antalgic, nantaxic gait.” (Id. at Tr. 335, PAGEID #: 388).

Plaintiff, on the other hand, notesveraldifferentlimitations found byvarious doctors
who saw Plaintiff. However the limitations mentionethcluded observations that Plaintiff had
difficulty in straight leg raising bilaterally, difficulty standing on one leg, andedsed cervical
spine range of motion. (Doc. 18, Tr. 17, PAGEID #14). Theseso-called limitationsdid not
change the fact that Plaintiff presented with good functioning during herireedaons.

2. Lumbar Spine Imaging

In regards to Plaintiff's degenerative disc disease, theatkdowledgedhat “the record
showed mild to modete spinal abnormalitiedut it “did not affect the claimant’s ability to
walk or her strength.”(Doc. 10, Tr. 15, PAGEID #: 68). Specifically, the ALJ discussed
detail the indings of a March 2012 lumbarray, an October 2012 cervicalray, and aMay
2013 lumbar MRI. (See id.(“*A March 2012 lumbar xay showed that the claimant had mild
degenerative changes at thell3 and L5S1 disc levels.”)).

Plaintiff claims however, thathe ALJ “glosses over Dr. Fumich’s interpretation” of the
May 2013 MRI and offers no explanation for why he relies on other interpretations over Dr.
Fumich’'s. (Doc. 18 at 14). To the contrary, the ALJ explained ithdMay 2013, the
claimant’s orthopedishentioned stenosis at the-L% disc level, which was not depictadthe
results of the MRI, or any other imaging in the record.” (Doc. 10, Tr. 16, PAGEID #:189).
fact, the doctor who interpreted Plaintiff's MRl made no mention of sten(fSee idat Tr. 348,
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PAGEID #: 401). Thus, the ALJ considered Dr. Funscdhterpretation but ultimately fouhit
was irconsistent with the record as a wholgee20 C.F.R. § 404.152F'Generally, the more
consistent an opinion is with the record as a whole, the more weight we will give to that
opinion?’).

3. Noncompliance With Physical Therapy

The ALJ explained that Plaintiff began physical therapy sessions fdvae&rbut was
discharged for noncompliance, “attending only four out of nine sessions.” (Doc. 10, Tr. 16,
PAGEID #: 69). This fact was used by the ALJ in makingedibility determination. 1¢.).
Plaintiff does not deny the ALJ’s statemdmit instead arguefat he ALJ failed to consider
Plaintiff's reason for cancelling her physical therapy sessions. (Doc. 18Hi)15Specifically,
Plaintiff argues that the ALJ failed to mentidrer agoraphobia diagnosis in addressing
noncompliance and state that “on several of the occasions she missed appoifiaenis,
cancelled because she did not have transportation to the offidedt 15).

First, there is no evidence in the record that Plaintiffs agoraphobia diagnosia was
contributing factor in her absence from physical therafgcondpPlaintiff missed fivetherapy
sessions in the span l&ss than thregveeks,only two of which can arguably be attributesl
lack of transportation.(SeeDoc. 10, Tr. 28897, PAGEID #: 34150). Finally, it is entirely
proper for an ALJ to rely on noncompliance with physical therapy as a factor nmutete
credibility and supporting a finding of “not disabledSee Zaners v. Comrn of Social Seg.

No. 1:13cv-137, 2014 WL 272165, at *6 (S.0Dhio Jan. 23,2014) Simson v. Comm’r of
Social Se¢.No. 1:14cv-801, 2016 WL 74420, at *11 (S.D. Ohigdan. 6,2016) folding that
becausé|[tlherecord does not show that plaintiff followed through on her treating orthopedist's
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suggestions despite heomplaints of disabling pain” the ALJ was reasonable in discounting

Plaintiff's complaints).

4. Generally Benign Physical Examination fndings
Plaintiff argues that [€]ontrary to the ALJ's assertion that the record reflects
predominantly normal physical examination findings, the record is repidteabnormal exam
findings.” (Doc. 18 at 16)While the ALJ’s opiniondid focus on the relatively normal physical
examinaions of Plaintiff, he also noted the numerous imaging studies done on Plaintiff and
carefully analyzedhe results. $eeDoc. 10, Tr. 1516, PAGEID #: 6970). Moreoverthe ALJ
reasonablypointed out the “normal physical examination findings” show that Plaintiff's
physical conditiordid notnecessarilyeflectthat of someone who is disable(beed. at Tr. 16,
PAGEID #: 69) (The ALJ noted that“[e]xaminations in October 2012 and April 2013 showed no
joint tenderness and ctaant was neurologicallyanmal”)).
5. The Absence of scusson of Surgery To The Left Knee
In discussindPlaintiff's knee conditionthe ALJstatedthat “[t]he claimant did not have
any knee surgery or discussions related to setting up a knee surgery.”1QDoc 16, PAGEID
#: 69). The ALJ also noted, however, that “[a]n October 2012 left knee MRI showed a lateral
meniscus tear and intermediate chondromalacia,” demonstrating that the ALlirhadrasp on
Plaintiff's condition. (d.). Plaintiff, on the other hand, arguésat the “ALJ repeatedly
minimizes the Plaintiff's left knee condition” and points to the fact that Dr. Samy§gested
arthroscopic surgery to the left knee on October 25, 2012. (Doc. 18 at 18). However, the ALJ
never denied that Dr. Samland Plaintif had discussed surgery. Instead,wes making the

point thatdespite Plaintiff’'s contention of debilitating knee pasargery had not occurred, nor
13



beenscheduleddespite discussing arthroscopic surgery in October 2012, well before the date of
last irsured. This inconsistency was reasonably noted.
6. The Use of Only Tylenol And Ibuprofen To Treat Pain

In discussing Plaintiff's credibility, the ALdotedthat “the claimant reported that she
takes Tylenol and lbuprofen for pain, as opposed to more powerful narcotic meditatioos.
10, Tr. 16, PAGEID #: 69). Plaintiff's only response is to point to the fact that she could have
had surgery, and “thigreatment is more substantial than treatment via narcotic pain
medications.” (Doc. 18 at 18). However, the ALJ properly considered her treatnoaet-tfe
counter medications under the Regulations in his evaluatiotainitif’'s credibility. Walters v
Commi of Social Se¢.127 F.3d 525, 5316th Cir. 1997) (“The regulations indicate that if
disabling severity cannot be shown by objective medical evidence aloneyrtimaissioner will
also consider other factors, such as daily activities and the typped@sage of medication
taken.”); See also 20 C.F.R. 8404.1529(c)(vjinformation regarding what medications or
treatmentsa claimant uses talleviateher symptoms is “an important indicator of the intensity
and persistence of your symptdimend overallcredibility). While this was certainly not a
deciding factor for the ALJ, it was reasonable for him to consitdenaking a disability
determination.

7. Activities Of Daily Living

In finding that Plaintiff’'simpairments were not disabling, the ALJ reliedtbe fact that
she was “still able to perform a good amount of activities of daily living inetudvatching
television, paying bills, preparing simple meals, assisting with laundry hapgpisg.” (Doc. 10,
Tr. 17, PAGEID #: 70). This assessment was nsistent with the record. In her first
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psychological consultative examimat with Dr. Dubey in July 2012 Plaintiff reported
“purchasing supplies as necessary, paying bills as necessary, deciding bpentl the day,
having the ability to drive, [keeping up with] sefire, managing a daily routine” and stasbe
had the ability to drive.(ld. at Tr. 239, PAGEID #: 292).She alsaeported shopping at the
grocery store, preparinigod or neals three times a week and aidimgy husband in doing the
laundry. (d. atTr. 205-206 PAGEID #: 58-259).

Plaintiff dlegesthese daily activities are taken out of contaxd cites to portions of the
record that indicatshehas pain whershesleeps or showers. (Doc. 18 at 19). Howetles,
Sixth Circuit hadound that activities such as those reported laynBff herself “can constitute
substantial evidence in support of a finding that a claimant is not disalidg@f’ v. Social Sec.
Admin, 568 F. App’x 422, 427 (& Cir. 2014) (Plaintiff reported, among other things, being able
to take care of her personal hygiene, grooming, cooking, laundry, driving, shoppmngsiéing
with friends and family; see als®0 C.F.R. § 404.1529(c)(3)(i) (authorizing an ALJ to consider
activities when evaluating pain anghttional limitations)Warner v. Comm'r of Soc. Se875
F.3d 387, 392 (6th Cir.2004) (permitting an ALJ to consider daily activities such as housework
and social activities in evaluating complaints of disabling paiAgcordingly, the ALJ was
reasonald in considering Plaintiff's inconsistency in her reported dailivities.

8. The Opinions Of Dr. Brown

The ALJ accorded “great weight” to the opinion evidence of consultative exaBiner
Judith Brown M.D., who found that the claimant could perform light work. (Doc. 10, Tr. 17,
PAGEID #: 70). Dr. Brown’s assessment, according to the ALJ, was “consistent with
examination where the claimant ambulated with a normal gait and had other gooohfogtti
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and “her findings [were] supported by lumbar imaging that did not show any nerve root
compression or stenosis.Id(). Moreover, her findings regarding Plaintiff's straight leg raising
test were consistent with that of other evaluatiqig. at Tr. 247, PAGEID #: 300).

Plaintiff counters that the greateight afforded to Dr. Brown is problematic because her
references to chronic lower back pain, chronic neck pain, and chronic knesrgima vague.
(Doc. 18 at 19). Moreover, Plaintiff suggests Dr. Brown is not aware of “the sulstettise
of [her] diagnoses.” Id. at 20). However,it appears from the record that. Brown performed
a thorough examination on Plaintiff both times she was seen and had a comprehensive
understanding on Plaintiff's symptoms that was consistent with the re(dee d. at Tr. 244-

260, 413421 PAGEID #: 284313, 466-474. Therefore, the ALJ acted reasonably when he
assigned great weight to Dr. Brown’s opiniorRichardson v. Comm of Social Se¢.570 F.
App'x 537, 538 6th Cir. 2014) (holding that“the ALJ reasonably gave great weight to the
opinion becausé¢Doctor] fully explained the basis for his determination and his conclusions
were consistent with other sstantial evidence in the record”).

IV.  CONCLUSION

Despite Plaintiff's assertions, the ALJ's opinion makes clear that his/ssmalvas
reasonable and supported by substantial evidence in the record. This Court finds Ahdt the
consideed all relevant evidence in the case recoimtluding medical record, opinions of
treating physicians, and Plaintiff's own description of hmemitations If anything, Plaintiff's
arguments against eight of the ALJ’s findirsggport the fact thahe ALJ thoroughlyanalyzed
the evidence to reach his RFC determination. Therefare,tlfe reasons statedt, is
RECOMMENDED that Plaintiff’'s statement of errors @/ERRULED, and that judgment be
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entered in favor of the Commissioner.

Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judgé this Court shall make a@e novo
determination of those portions of the report or specified proposed findings or recomorendati
to which objection is madeUpon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the magistrate judge with instructiorid.S28.
8636(b)(1). Failure to object to the Report and Recommendation will result in a waiher of
right to have the district judge review the Report and Recommenddéionovo and also
operates as a waiver of the right to appeal the decision of the DistrictaClopting the Report
and RecommendatiorSee Thomas v. Ara74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED.
Date: January,2017 /s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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