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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
STEPHEN SUMMERS,
Plaintiff,
Civil Action 2:15cv-2980
VS.
JUDGE JAMES L. GRAHAM ,
Magistrate Judge Kimberly A. Jolson
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Stephen Summers, brings this action under 42 U.S.C. 88 405(g) and 1383(c)(3)
for review of a final decision of the Commissioner of Soced8ity (“Commissioner”) denying
his applications for social security disability insurance benefits (“DIBAnd supplemental
security income (“SSI”). For the reasons that follow, IRECOMMENDED that the Court
OVERRULE Plaintiff's Statement of ErrorandAFFIRM the Commissioner’s decision.
l. FACTUAL AND MEDICAL BACKGROUND

Plaintiff filed his applications for benefits on January 28, 2013, alledjisapility since
January 6, 2013, due to bipolar disoréed a stroke (Tr. 216-17, 242, PAGEID#244-45,
271). After initial administrative denials of Plaintiff's claims, an Administrativev Lludge
(“the ALJ”) held a hearing. On March 21, 2014, the ALJ issued a decision finding that Plaintiff

was not disabled within the meaning of the Social Security Act. (FR2AFPAGEID #4654).
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On September 17, 2015, the Agas Council denied Plaintiffeequest for review and adopted
the ALJ’s decision as the Commissioner’s final decisi (Tr. 23, PAGEID #2628). Plaintiff
then filed this action.

A. Plaintiff's Testimony at the Administrative Hearing

Plaintiff was 50 years old at the time of the administrative hearing. (TrAMZED
#67). He has a high school education and some collegiebatibed his reading and writing as
“poor” due to his eyesight arfdrthertestifiedthat his ‘gears are not turning the way they used
to.” (Tr. 43, PAGEID #68). He has no permanent residenaed was residingin transitional
housingat the time of the hearing (Tr. 4445, PAGEID #6970). Plaintiff testified that, dring
a typicalday, he walks about three mileso the Acoholics Anonymousecovery centervisits
with friends, and spends the remainder of the day sleeping. (Tr. 47, PAGEWY47Plaintiff
alsotestified thahequit drinking alcohol the day of his stroke. (Tr. 51, PAGEID #76).

At the time of the hearindg?laintiff’'s treatment for his stroke was ongoing, including a
Lipitor and aspirirregimen (Tr. 65, PAGEID #9091). Plaintiff testified that due to his stroke,
he cannot do math problems, cannot calna@nge, anthas problems pronouncing wordas to
his physical impairments, he testified that: He hears a ringing in his leftigéeftthand and
arm cannot grip; he strugglés pick up coins; and hapeiodic numbness in his left legnd
tingly toes. (Tr. 6670, PAGEID #9195). Plaintiff estimatedhat he can stand for 20 minutes;
walk for 30 minutesand then stop and rest for three minutes; and sit for 45 minutes. (Tr. 72,
PAGEID #9798).

As to his mental impairments, Plaintiff testifidtht he has beeriagnosed withbipolar

disorderwith schizo tendencies and homicidal ideation. He has tried to harm himself three



times has homicidal thoughts, aridels claustrophobic at timegqTr. 74, PAGEID #99101).
He takegnedication for both bipolar disorder and depressitre medications fatigue him. (Tr.
76, PAGEID #101).

Plaintiff also discussed his work historySpecifically, hetestified that following his
stroke, he tried to return to work afjab stacking molds in boxes. $iemploymentasted for
only a few days because he was fif@dmoving too slowly. (Tr. 59-61, PAGEID #84-86).

B. Vocational Expert Testimony

The vocational expert (“VE”) testified at the administrative hearing tlanti#f's past
jobs include a truck driver, industrial truck operator, and insulation superalbat the medium
exertion, semskilled leve); and a stock clerk (at theeavy, semskilled position. (Tr. 82,
PAGEID #107).

The ALJ proposed a series of gogheticals regarding Plaintiff’ residualfunctional
capacity (“RFC”) to the VE. (Tr. 834, PAGEID #10#09). Based on Plainti§' age,
education, and work experiere@and the RFC ultimately determined by the ALJ, the VE
testified that the hypothetical individual could not perform Plaintiff'st pasrk but could
perform light exertion, unskilled jobs in the national economy ss&hh@musekeeper/cleaner, a
marker, and a router. Id(). If the individual were limited to lifting frequently 15 Ibs. and
occasionally 10 Ibs., with no kneeling or crawling, the VE confirmed that it would not impac
any of the jobs that shated. (Tr. 85, PAGEID #110).The VE further testified that exceeding
the customary break tolerances on an ordinary and regular basis or having todotecedp to

33% of the worklaywould eliminate the jobs that shi#ged. (Tr. 85-86, PAGEID #110-11).



C. Relevant Medical Evidence
1. Physical Impairments
a. Riverside Methodist Hospital

Plaintiff presented to the Riverside Methodist Hospdialergency room with left side
weakness on January 6, 2013. (Tr.-328, PAGEID #31554). A Brain CTshowed a patrtially
occlusive thrombus at M1 segment (the part of the middle cerebral artery feomteéhnal
carotid artery to the lateral fissure) of the right MCA (middle cerebralyaneoderately sized
focus of acute infarction at the right parietgiestionable petechial hemorrhage with areas of
infarct, delayed time to peak in the right MCA territory distribution with matched perfusion
defect within the area of infarction as visualized on a-cumirast headCT. (Tr. 32021,
PAGEID #350651). Plaintiff was admitted to the neuro critical care unit for observation
because he was ahigh risk for hemorrhage. (Tr. 298, PAGEID #33&)n MRI of Plaintiff's
brain showed an acute to subacute infarct in the right middle cerebral @digeilyution with
petechial hemorrhage, parietal temporal lobe infarct with questionable peteemalhage.
(Tr. 293, PAGEID #323). An MR Angiography of the neck revealed no carotid stenosis but
possible mild to moderate stenosis at the origin of the left verteboraly. (Tr. 323-24,
PAGEID #353-54). Finally, aTransesophageal Echocardiogram showed left ventricular ejection
fraction of 5560% with no significant valvular abnormality(Tr. 31719, PAGEID #34+#49).
While inpatient, Jennifer Mejilla, M.Devaluagd Plaintiffand diagnosed acute stroke, cerebral
infarction (Tr. 289-92, PAGEID #319-22).

Upon discharge on January 8, 2013, it was determined that Plaintiff had a “good”



recovery after the stroke, with some possibseial field loss. (Tr. 2936, PAGEID #32326).
Plaintiff thenunderwent occupational therafjpm January 17, 2013hrough February 5, 2013.
(Tr. 32544, PAGEID #35574). Upon dischargéom therapy, all goals were metPlaintiff
had retirned to full independence even thoughhdnot yet been released to driveedio vision
problems. (Tr. 337-38, PAGEID #367-68).

On February 18, 2013, Plaintiff returnedda Mejilla. (Tr. 34751, PAGEID #377-81).
She noted that, as of thdate, Plaintiff had been unable to return to wanmd his visual field
deficit had left him significantly impairednd unable to drive. (Tr. 347, PAGEID # 377
Additional history following his hospitalization included Plaintiff's sister mtpg that prior to
his stroke, Plaintiff drank pints of whisky on a daily basis and that he had moods swithg,.
Dr. Mejilla examined Plaintifind found havas alert and oriented x#is speech and language
werenormal without aphasidiis memory to both recent and remat@sintact; his concentration
was slightly decreased; he wassily distracted, but easily redirected; and adthat affect on
occasion. His visual fields were decreased on the left with very noticeable left inferior
guandrantanopia. Plaintiff's sensation was intact throughout. Flaemxtibited full motor
strength; no tremors; reflexes 1 + throughout; normal coordinatiomat@ait; couldperform
heel to toe walking without difficulty. At this appointment, Plaintiff reported thatnasn
issueswerenot truly medicahe wasconcened about his finances. (Tr. 348, PAGEID #378).
In her reportDr. Mejilla alsonotedthat herquestioningagitated Plaintiff espeially questions

about drinking. (Tr. 349, PAGEID #379).



b. Kathleen McGowan, M.D.

Consulting ophthalmologist, Dr. McGowan, examined Plaintiff on April 18, 2013, on
behalf of the state agency. (Tr. 38/, PAGEID #39597). Dr. McGowan concluded that
Plaintiff wasable to drive, read small print, and perform his activities of daily living. (Tr. 366,
PAGEID #396).

C. Jacquelyn Tom,PT

Plaintiff underwent a functional capacity evaluation widk. Tom, a physical therapist
on October 7, 2013. (Tr. 3682, PAGEID #398402). To Ms. Tom, Plaintiffeportedthat he
was homeless bustay[s]at his girlfriends where he sleeps in the back of his trucklr. 369,
PAGEID #399. On examination, Plaintif§ gait was slow and guarddte had loss of range of
motion of the cervical and lumbarisp; 4/5 weakness of the hips and kneasd his straight leg
raising in the supine position was bilaterally positive. (Tr. 370, PAGEID #400). Ms. Tom
opined that based on Plaintiff's lifting and carrying, he faxtioning at a sedentary physical
demanl level. And, basel on his aerobic capacity, he wagactioning at a light physical demand
level. During the examinatiorRlaintiff had difficulty with most non@terial handling activities
and was currently functioning at the sedentary level where hdédocarry up to 15 pounds
infrequently and lift10 pounds infrguently, and wasfurther limited with static standing and
sitting secondry dueto low back and left leg pain. (Tr. 372, PAGEID #402).

d. Muskingum Valley Health Care

Plaintiff begantreatmentat Muskingum Valley Health Care for prinyacare in July

2013. (Tr. 388-90, PAGEID #418-20\t that time, Plaintiff's review of systems was negative;

and heexhibited pain at his lumbar spiteit hada normal range of motion with no tenderness or



swelling (Tr. 388, PAGEID #418). Plaintiff was assessed with a renal cyst, Bipolar isdfect
Disorder, depression, fatigue, disk herniation, and degenerative disk disease. (Tr.GB®) PA
#419).

When seen in September 2013, Plaintiff complained of chromk &ad bilateral knee
pain. On examination, Plaintiff had full range of motion of the knees. The nursei@nacti
recommended Tramadd@an opioid pain medication). (Tr. 394, PAGEID #42324). An
MRI showed disc herniation at 51 with foraminal €nosis at L34 due to mild disk bulge and
degenerative @nges. (Tr. 406, PAGEID #436). When seen in January gDbheck his
cholesterol, the nurse practitioner recorded normal examination findings andbg€hantix
(a smokingeessation aid) (Tr. 497-98, PAGEID #527-28).

e. William W. Chang, M.D.

Plaintiff consulted with Dr. Chang, a physiatristhy February 5, 2014. (Tr. 50%7,
PAGEID #53%47). Plaintiff's complaints included neck pain, lower back pain radiating to the
right lower extrently foot level and left lower extremity thigh level. (Tr. 512, PAGEID #542).
Dr. Changexamined Plaintiff andound no atrophy or muscle spasms of either the upper or
lower extremities. Plaintiff'sumbar spinevas tendevith mild limitation of motion. Straight
leg raising was negativand sensation was intact except for reduced sensation of the left dorsal
foot. Muscle strength was 5/5 in all extremities, reflexes were presentjaald €laintiff's gait
was normal.(ld.)

Dr. Chang diagnosed Praiff with chronic persistent lower back pain with bilateral
lower extremities, sciatic radicular neuropathic pain after lumbar sprain, asdular strain

secondary to lumbar spine foramina and central canal stenosis secondar$,th38l disk



building and L5SI disk herniation with spondylosis and facet arthropathy; leg length
discrepancy, complicated by lumbar spine decondition with spine stabilizingenwssakness
and chronic pain disorder, chronic neck pain after cervical sprains and musahepspibably
due to cervical spondylosis, leg length discrepancy with possible left exteemity shorter;
insomnia, chronic pain disorder through central sensitization and mild bilateral shoulde
contracture. (Tr. 514, PAGEID #544).
f. State Agency Evaluation
Leigh Thomas, M.D., a state agency physician, reviewed Plaintiff's reoardsne 26,
2013, and determined that Plaintiffould perform mediurrexertion work. (Tr. 14143,
PAGEID #167%69).
2. Mental Impairments
a. Six County, Inc.
Prior to hisonset date of disability, Plaintiff received mental health services at Six
County Inc. from October 2005 through October 2008. (Tr.-4¥8} 44968, PAGEID #474
76, 479-98). During that time, he was diagnosed with a Mood Disiatédtherwise Specified
(“NOS"), Social Phobia, and ADHD, predominantly inattentive type, and Bipolar Disorder.
(Id.). Plaintiff was seen again on November 26, 2@k8] was diagnosed with Mood Disorder
NOS, and Personality Disorder NOS. (Tr. 435-43, PAGEID #465-73).
b. Family Care Behavioral Health Services
Plaintiff sought mental health treatment at Family Care Behavioral Healit&eion

June 21, 2012. (Tr. 3833, PAGEID #41213). Plaintiff was diagnosed with a mood disorder,



NOS and assigned a Global AssessmehtFanctioning (“GAF”) score of 52. He was
prescribed Abilify(a mooddisorder drug). I¢.).
C. Mark D. Hammerly, Ph.D.

Dr. Hammerly, alicensed psychologist,evaluated Plaintiff on April 15, 2013, for
disability purposes. (Tr. 3583, PAGEID # 38293). Dr. Hammerly noted #t Plaintiff's eye
contact was moderate. Speech was clear and 100 percent understandable with roendl rat
tone. His thought processes were coherent,-djoatted, and logical. Plaintiff's mood was
found to be downcast, arfds affect was constricte Plaintiff was able to recall five digits
forward and five in reverse. He was also able to perform arithmetic tasks, aedtcatien and
memory were grossly tact. (Tr. 35657, PAGEID #38687). Dr. Hammerly estimated
Plaintiff's level of academi&nowledge to be in the low average ran$€). testing resulted in a
verbal comprehension score of 93, a perceptual reasoning of 88, a Working Memory of 86, a
Processing Speed of 68, and a Full Scale I1.Q. of 81. (Tr. 358, PAGEID #388). Dr. Hammerly
opined Plaintiff fell in the borderline range of intellectual functioning and that Pladiiplayed
a significant deficit in processing speedd.X Dr. Hammerly diagnosed Plaintiff with bipolar
disorder, cognitive disorder, and borderline intellectual functioning. (Tr. 357, HAGER7).

Dr. Hammerly ultimately concluded that Plaintiff would have problems with understanding,
remembering and carrying out instructions consistatit aorderline intelligenceyould have
difficulty interacting with othersand would have decreased effectiveness when subjected to

ordinary workplace pressures. (Tr. 360-61, PAGEID #390-91).



d. State Agency Evaluation

On July 1, 2013, after review of Plaintiff's medical record upon reconsideration, Cynthia
Waggoner, Psy.D., a state agency psychologist, assessed Plaintiffad omndition and opined
that Plaintiff had moderate restrictions in his activities of daily living; moderatewltfés in
maintaining social functioning and in maintaining concentration, persestemcpaceand no
episodes of decompensation of an extended duration. (Tr. 139, PAGEID #165). She gave only
partial weightto Dr. Hammerly’'s assessment because it Waso vague. (Tr. 140, PAGEID
#166). Dr. Waggoner opined that Plaintiff could understand, remember, and carry jglet sim
one-to two-step tasks; had adequate concentration/attention for simplécoheo-step tasks;
had low stress tolerance; could perform routasks$ with superficial interaction with the general
public, but would do best in a nguublic work setting; and needed to work in an environment
that was static and required only routine changes in work setting. (F43,43BAGEID #169
71).

D. TheAdministrative Decision

On March 21, 2014, the ALJ issued amfavorable decision. (Tr. 339, PAGEID #46
54). The ALJ found that Plaintiff had not engaged in substantial gainful activity since his
alleged onset date of January 6, 2013. (Tr. 17, PAGEID #42). The ALJ determinddittidt P
had the following severe impairments: cerebral vascular accident (CVA); degenetistc
disease; bipolar disorder; mood disorder; cognitive despréand borderline intellectual
functioning. (Tr. 18, PAGEID #43). The ALJ found that he did not, however, meet the
requirements of an impairment listed in 20 CFR Subpart P, Appendix 1. (Tr. 20, PAGEID #45).

The ALJ ultimately found that Plaintiff had the RFC to perform light work, exdegquently

10



climbing ramps/airs, balancing, stooping, kneeling, crouching, and crawling; no climbing
ladders/ropes/scaffolds; avoiding all hazards such as unprotected heightdoimzaachinery,
and commercial driving; and limited from occupations requiring peripremaity. (Tr. 22,
PAGEID #47).

The ALJ further bund thatPlaintiff could understand, remember, and carry out simple
instructions where the pace of productivity is not dictated by an external sourcelovke the
individual has no control, such as arsesbly line © conveyor bel-there can be no strict
production quotas. Plaintiff coulthake judgments on simple work and respond appropriately to
usual work situations and changes in a routine worlngethat is repetitive from datp-day
with few andexpected chargg. Plaintiff couldrespond appropriately to supervision and have
occasional interaction with emorkers but only rare (not precluded but less than occasional)
contact with the general public and no work in teams or tandem witlodeers. (d.).

Relying on the VE’s testimony, the ALJ concluded that even though Plaintiff cannot
perform his past relevant work, he can perform jobs that exist in significant raimnb#re
national ecoamy. (Tr. 2628, PAGEID #5153). The ALJultimately concluded that Plaintiff
was not disabled underdtSocial Security Act. (Tr. 229, PAGEID #53-54).

[I. STANDARD OF REVIEW

The Court’s review “is limited to determining whether the Commissioner’'s dedsion
supported by substantial evidence and was made pursuant to praestéeglards.’'Winn v.
Comm’r of Soc. Sec615 F. App’x 315, 320 (6th Cir. 20155ee 42 U.S.C. § 405(qg).
“[S]ubstantial evidence is defined as ‘more than a scintilla of evidence but lassath

preponderance; it is such relevant evidence as a reasonadalemight accept as adequate to

11



support a conclusion.” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sec’y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994)). The
Commissioner’s findings of fact must also be based upon the record as a vitaniés v.
Heckler, 756 F.2d 431, 435 (6th Cir. 1985). To this end, the Court rittske into account
whatever in the record fairly detracts from [the] weiglaf’'the Commissioner’s decisioiCanty
v. Comnir of Soc. Sec2016 U.S. Dist. LEXIS 14276B-4 (S.D. Ohio Oct. 14, 201qjuoting
TNS, Inc. v. Nat'| Labor Relations B&@96 F.3d 384, 395 (6th Cir. 2002)).
1. DISCUSSION

ThoughPlaintiff assigned four errors (Doc. 10 at PagelD #553), his arguments fall into
two categories. First, he challengkse ALJ's RFC determination(Doc. 10 at PagelD #563).
And, second, he assertisatthe ALJ erred in the questions he asked to the VE based upon his
RFC finding. Botharguments lack merit.

A. RFC Determination

Plaintiff challenges the ALJ’s RFC determinatioA plaintiffs RFC “is defined ashe
most a [plaintiff] @n still do despite the physical angental limitations resulting from her
impairments.” Poe v. Comm’r of Soc. Se842 F. App’'x149, 155 (6th Cir. 2009%kee alsd20
C.F.R. 88 404.1545(a), 416.945(a). The determinatioREC is an issue reserved tceth
Commissioner. 20 C.F.R. 88 404.1527(e), 416.927(e). Nevertheless, substantial evidence must
support the Commissioner’'s RFC findingBerry v. Astrue No. 1:09CVv000411, 2010 WL
3730983, at *8 (S.D. Ohio June 18, 2010 assist in RFC determinations, the Commissione
considers physal exertional requirements and “classif[ies] jobs as sedentary, lightumimed

heavy, and very heavy.” 20 C.F.R. 88 404.167, 416.967. The regulations describe light work:

12



Light work involves lifting no more than 20 pound$ a time with

frequent lifting or carrying of objects weighing up to 10 pounds. Even though the

weight lifted may be very little, a job is in this category when it requires a good

deal of walking or standing, or when it involves sitting most of the titke

some pushing and pulling of arm or leg controls. To be considered capable of

performing a full or wide range of light work, you must have the ability to do

substantially all of these activities.
20 C.F.R. 88 404.167(b), 416.967(b) (emphasis added). The ALJ, not a physician, lyltimate
determines a claimant's RF@2 U.S.C. § 423(d)(5)(B)See also Nejat v. Comm'r of Soc. Sec.
359 F. App’x 574, 578 6 Cir. 2009). And it is the ALJ whaesolvesconflicts in the medical
evidence.King v. Heckle, 742 F.2d 968, 974 (6th Cir. 1984).

As noted above, the ALJ found Plaintiff capable of light work with additional
environmental and postural restrictiorting 20 C.F.R. 88 404.1567(b) and 416.967(b). (Tr.
22, PAGEID # 47). Here, the ALbased th&RFC determinatiorupon the medical opinion
evidence of record, the results of objective clinical testing, Plaintiff $nrexat history, and his
daily activities. Notably, none of Plaintiff's treating physicians opined lwempletely disabled.
In absence of any such trew physician opinion, the ALdeighed the two physicians
assessments who opined as to Plaintghgsicallimitations, Dis. McGowanand Mejila. Dr.
McGowan,the consultingpphthalmologist, opined that Plaintiff is able to drivegdemall print,
and performdaily functions (Tr. 22, PAGEID #47, citing to Tr. 366, PAGEID #396).
Moreover, the ALJ relied on the opinion of Dr. Mejilla, an examimiegrologist,who found
that Plaintiff's only limitationone month after his stroke waan inability to drive due to
impaired vision. (Tr. 22, PAGEID #4(titing Tr. 347, PAGEID # 377)

Plaintiff challenges the ALJ’'s physical RF&halysis by arguinghat the ALJgave

improper weight tothe opinion from Jacquelyn Tom, a physical therapist who performed a
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functional capacity evaluation of Plaintiff under Social Security Reigulat’'SSR”) 063p.

(Doc. #10, PAGEID #56%6). Under the rgulations, a physical therapistnot an “acceptable
medical sarce” as defined by 20 C.F.R484.1513(a)(1}5). SSR 083p essentially provides

that while the factors set forth in 20 C.F.R. § 404.1527(d) apply only to evaluating medical
opinions from acceptable medical sources, the same factors can be appliedoio exisence

from other surces. Further, Ruling 883p “notes that information from ‘other sourcesnnot
establish the existence of a medically determinable impairment, [but] thenatfon ‘may
provide insight into the severity of the impairment(s) and how it affects thednodl's ability to
function.” Cruse v. Comm'r of Soc. Seb02 F.3d 532, 541 (6th Cir. 2007) (quoting SSR 06
03p, 2006 SSR LEXIS 4, 2006 WL 2329939 (S.S.A.Jractors that apply to an ALJ’s
consideration of opinions by nactceptable medical sourceghen they have seen the claimant

in their professional capacity, include “how long the source has known the individual, how
consistent the opinion is with other evidence, and how well the source explains the ojuhion.”
(citing Martin v. Barnhart 470 F.Supp.2d 1324, 1328-29 (D. Utah 2006)).

The ALJ's decision confirms his consideration of the aforementioned regulations. |
particular, he ALJnoted that he “[could notjive controlling weight tdVis. Tom’s opinion as
physical therapists are not considered medical sources (20 CFR 404.1513 and 416.913), and her
statement regarding standing and sitting is too vaddewever, Ms. Tom’s opinion regarding
lifting is quite close to light work and thus can beegivsome consideration on thusis.” (Tr.

23, PAGEID #48). The Couthus finds the weight accorded to Ms. Tom’s opinion to be
supported by substantial evidence, and the ALJ’s consideration of her opinion comitlies

SocialSecurity regulationsMoreover,Ms. Tom’s examination findings were generally normal.
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Specifically, Ms. Tom’s findings did not support loss of manipulation or grasp, except with
driving. (Tr. 1820, PAGEID #4345, citing to Tr. 366, PAGEID #396, 347, PAGEID #377). In
addition, when the ALJ asked the VE if Plaintiff were limited to lifting frequertbylbs. and
occasionally 10 Ibs., with no kneeling or crawling, the VE confirmed that it would not impac
any of the Step 5 jobs that Plaintiff could perform. (Tr. 85, PAGEI®#11

Plaintiff also challengesthe ALJ’s mental RFC determination. In particular, Plaintiff
arguegthatthe ALJ failed toaccount for Dr. Hammerly’s opinioregarding Plaintiff's ability to
deal with the public or respond to ordinary workplace pressyisc. #10, PAGEID #56465).
The record shows otherwise. In assessing Plaintiff's mental abiliiesALJ found Plaintiff
could perform a range of work that accommodated a variety of mental limits. (Tr.GEIBA
#47). For this determinatiorhhe ALJrelied heavily upon the opinion &@r. Waggonera state
agency reviewing psychologist. Dr. Waggoner opined tREintiff could understand,
remember, andarry out simple oneto two-step tasks; had adequatencentration/attention for
simple one to two-step tasks; had lovstress tolerance; could perform routine tasks with
superficial interactiorwith the general public, but would do best in a-paiblic work setting;
and needed aenvironment that was static and required galytine changem work setting.

With one exceptionhie ALJ accepte®r. Waggoner’s opinion (Tr. 23 PAGEID #48§.
The ALJ considered that, although Dr. Waggoner indicated that Plaintiff would do besbin a
public work setting, the record evidence demonstrdtatiPlaintiff was able to relate to people
in a positive manner.ld.) Specifically, the ALJ considered that Plaintiff had a girlfriend and
other friends; in February 2014, he lived with a roommate; and he related adegumatel

pleasantly to medical dnnonmedical sources.(Tr. 20-23, PAGEID #5-48. The ALJ thus
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decidedthat Plaintiff could relate to the general public but only on a rare.b@$is 2223).
Accordingly, to the extent supported, the ALJ gave reasonable weight to Dr. Waggoner
opinion. This reliance was properSee20 C.F.R. 8§ 404.1527(2)(2)(i) (“State agency medical
and psychological consultants and other program physicians, psychologists, and otbal medi
specialists are highly qualified physicians, psychologists, and othecahegecialists who are
also experts in Social Barity disability evaluation.”)see also Combs v. Comm’r of Soc..Sec
459 F.3d 640, 6552 (6th Cir. 2006) (en ban{@olding that an ALJ could rely upon the opinion
of a reviewing physician).

The ALJ al® assigned “significant weight” to the opinion of Dr. Hammerly, which the
ALJ found was “generally consistent with the opinion of [Dr. Waggohe(ld.). In April 2013,

Dr. Hammerly diagnosed Plaintiff with bipolar disorder, cognitive disorder, amdetioe
intellectual functioning. (Tr. 357, PAGEID #387). Based on these diagnoses, Dr. Hammerly
concluded that Plaintiff would have problems with understanding, remembering andgatrtyin
instructions consistent with borderline intelligence; would tdiffeculty interacting with others;

and would have decreased effectiveness when subjected to ordinary workplacegre§bur
360-61, PAGEID #39®1).

Plaintiff contends that the ALJ's mental RFC did not account for Dr. Hammerly’
opinion regarding Plaintiff's ability to deal with the public or respond to ordinary workplac
pressures. (Doc. #10, PAGEID #568). However, as discussed above, the ALJ explained
why he concluded that Plaintiff could reldatethe general public on a rare isas(SeeTr. 23,
PAGEID #48. Further, the ALJ’s RFC included the followitignitations: only simple work

where pace of productivity would not be dictated by an exteoaice; a job with no strict
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production quotas; a job with usual work situations elnanges in aoutine work setting that

repeated from dato-day with few and expected changesd.)( Those limitations reasonably
accounted for Dr. Hammerly's opinion that Plaintiff would have decreaffedtiveness when

subjectedd ordinary workplae pressureMoreover, as discussed, Maggoner considered Dr.
Hammerly’s opinion along with the other evidence before her and rgatctions, which the

ALJ generally accepted.

In sum, substantial evidence supports the ALJ's RFC determinatismok thisCourt’s
role to sift through the facts and makdeanovadetermination of whether a claimant is disabled.
The ALJ, not the Court, is the finder of fackiterlet v. Sec’y of Health & Human Sen&23
F.2d 918, 920 (6th Cir. 1987). The Akda®nably undertook that role hereld. Because
substantial evidence supports the decision batamyst be affirmed

B. Hypothetical Questions

In addition, the Court finds the ALJ committed no error at Step FNantiff's
argument—that the hypotheticglosed to the vocational expert did not include all of his
Limitations—lacks merit. An ALJ may properly pose to the VE a hypothetical reflective of the
ALJ’s actual findings, to the extent that those findings are supported by sighsteidience.

Jones vComm’r of SocSec, 336 F.3d 469, 4736 (6th Cir. 2003). The VE was competent to
testify that there were a number of positions which Plaintiff could perforedbgson the RFC
provided by the ALJ.Whereas the Court concludsedprathat the ALJ’'s RFC determination is
supported by substantial evidence, the hypothetical questions posed by the ALJ, which
incorporated such assessment, were not improjgae Varley v. Sec’y of Health & Human

Servs,. 820 F.2d 777, 779 (6th Cir. 1987).

17



V. RECOMMENDED DISPOSITION

For the reasons stated, itRECOMMENDED that the Plaintiff's statement of errors be
OVERRULED and that judgment be entered in favor of Defendant.
V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objettdidhsse
specific proposed finding or recommendations to which objection is made, togdther w
supporting authority for the objection(s). A District Judge of this Court shall make novo
determination of those portions of the Report or specific proposed findings or recoriorenda
to which objection is made. Upon proper objection, a District Judge of this Court may, acce
reject, or modify, in whle or in part, the findings or recommendations made herein, may receive
further evidence or may recommit this matter to the Magistrate Judge with instsuc2i®
U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the district judge revieRephat
and Recommendation de novo, and also operates as a waiver of the right to appeal the decision
of the District Court adopting the Report and Recommendat®se Thomas v. Ard74 U.S.
140 (1985)United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.
Date: November 14, 2016 /sl Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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