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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
RYAN FAUST,
Plaintiff,
Civil Action 2:15-cv-3000
VS.
MagistrateJudge Elizabeth P. Deavers

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Plaintiff, Ryan Faust, brings this actiander 42 U.S.C. 88 405(g) for review of a final
decision of the Commissioner of Social SegufiCommissioner”) denying his application for
disability insurance benefits. This matter isdoe the Court on Plaintiff's Statement of Errors
(ECF No. 15), the Commissioner's Memiodam in Opposition (ECF No. 20), and the
administrative record (ECF No. 10). For thasens that follow, the Commissioner’s decision is
REVERSED and this case REMANDED .

l. BACKGROUND

Plaintiff filed his application for ben#$ on December 10, 2012, alleging that he has
been disabled since April 4, 2011, due to chrqoain from fused vertebrae causing mobility
depression; chronic back, neck and back of Ip@awt severe scoliosis; multiple fused vertebrae
in his neck; arthritis; nerve damage; depression; and high blossipee (R. at 84.Plaintiff's

application was denied initially angbon reconsideration. Plaintiff soughtl@ novchearing
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before an administrative law judg@&dministrative Law Judgeohn Shailer (the “ALJ”) held a
hearing on June 17, 2014, at which Plaintiff, repnésd by counsel, appearaad testified. (R.
at 34-75.) Physician and board certifiechogedic surgeon, Ronald Kendrick, M.D., appeared
and testified at the hearing. (R. at 61-65.ud&r Groieg, a vocational expert, also appeared and
testified at the hearing. (R.&5-74.) On July 11, 2014, the Alissued a decision finding that
Plaintiff was not disabled withithe meaning of the Social Seity Act. (R. at 16-28.) On
October 6, 2015, the Appeals Council deniedrRlfs request for review and adopted the
ALJ’s decision as the Commissioner’s final decision. (R. at 1-3.) Plaintiff then timely
commenced the instant action.
. HEARING TESTIMONY

A. Plaintiff's Testimony

Plaintiff testified at the admistrative hearing that he atiged about a year of college
classes but never obtained a degr@e.at 38.) He has not wa# since his alleged onset date,
in April 2011. (d.) In the 15 years prior to the allebenset, he worked for Adrian Typewriter
Sales as an office supply deliveryman. (R. at 38)has also worked at the Y, as well as at
Kroger. (R. at 39-40.) Finally, he workedrstdEx where he was loading and unloading trucks
for roughly six months, driving a ¢al delivery van for about a yeand then working as a yard
switcher. (R. at 40-41.) As a yard switchegififf testified he drove trucks and backed the
trailers up to the dock. (R. at 40.)

Plaintiff testified that he suffe from pain in his neck due fusions. As a result, his
neck mobility is limited when turning to theft and when looking up and moderately limited

when turning to the right or logkg down. (R. at 43-44.) Plaifftmostly feels the pain in his



neck area but it can also radiate into his leftidder. It negatively adicts his ability to reach
overhead. (R. at 44.) Plaintiff further tetif that he can pick up items weighing ten pounds
but he would not be able to sustain the weightufoto two hours at a timgR. at 45.) He also
opined that he could likely sit atand for up to 30 minutes at mé& before the discomfort in his
neck and back became prohibitive. (R. 46.) Hewealk for up to half a mile at a time before
needing to rest for aboan hour. (R. at 47-48.)

Plaintiff testified that his pain symptes prevent him from maintaining regular
employment. For example, the ALJ questione@tiver Plaintiff was able to perform requisite
work on a conveyor belt assembly line, to whikthintiff responded he would not last two hours
doing so. (R. at 49.) Similarly, his work for FedEx became untenable because of the pain he
experienced when turning his head while drivirfg. at 50.) With respect to loading and
unloading, Plaintiff testified that it strained hisckagain due to his scokss. (R. at 51.)

Plaintiff stated that he igking Tramadol, Advil anélydrocodone for the painld;) He
reported that the medications gie some of the edge off.” (R. at 47.) In addition to the
medication, Plaintiff ices and heats his neck tieve the pain. (R. &6.) He has also found
some relief from the pain by reclining with dl@iv under his neck two tthree times throughout
the day for a total of roughly tiyr minutes. (R. at 56-57.)

Plaintiff also testified that his depressinegatively affects &iability to sustain
employment. (R. at 51-52.) d&nhtiff does not see a separate specialist in order to treat his
depression. (R. at 55.)

Plaintiff lives in a house with his wife and chilr. (R. at 58.) He is not able to perform

household tasks such as mowing the lawn, shayeihow, or other outside work, so his wife



does so. If.) Plaintiff testified that he is not able ton or pick up and carry his children. (R. at
52.) He also has trouble gettidgessed or bending over due to stiffness in the morning. After a
few hours, however, the stiffness loosens to thetmd being able to pick things up off the
ground, though bending consistently sasisome discomfort. (R. at 53.) He is, however, able to
vacuum, cook and perform other household chbydsreaking up tasks into increments so that
he may utilize rest periods in between. (R. at 57-58.) Plaintiff also engages in an hour of
stretching/inversion tabltherapy daily at home. (R. at 59.)

Plaintiff further testified that, while his neglain is constant, his lower back pain comes
and goes. A few times per year, he specifiedyitidhave a bad back day during which he is
“laid up for the day, but that's angy.” (R. at 60-61.) Otherwes the “normal ebbs and flows of
the pain in [his] back is jusincomfortable,” but he is able tdeal with it.” (R. at 61.)
B. Medical Expert Testimony

Ronald Kendrick, M.D. (Dr. Kendrick), exanad Plaintiff's medical record for physical
impairments, and testified that Plaintiff has bdergnosed with Klippel-Feil syndrome, which is
“a congenital fusion of a couple of cervical vertely associated witd short neck, which he
doesn’t have and a low hairline, which he doekaite.” (R. at 62.) Aa result, Dr. Kendrick,
stated that he is “a little bitubious about that diagnosis.ld() The record reflects Plaintiff has
also had C3-C4 fusion in the past, as well asgeerative disk disease in multiple areas of his
cervical spine. Additionally, he has had “congdrstliosis in the dorsal spine extending from
T3to T1l1l....” (R. at 62.) Dr. Kendkidid not address any m&l or psychological

impairments. 1¢.)



Dr. Kendrick opined that Plaiiff’'s physical conditions do not meet the requisite
definition of disabled. (R. at 62-63.) Fronetalleged onset date, Dr. Kendrick opined that
Plaintiff's physical limitations would be pain-redat, placing him in the light to sedentary work
profile range. (R. at 63.) Specifically, Dr. Kendrick testified, iRifiiwas able to stand or walk
for four out of eight hours, sit for six to eighwith restricted beding, stooping, kneeling and
only occasional crawling or overhead reachimg, otherwise unrestricted use of his upper
extremities. Id.)

C. Vocational Expert Testimony

The vocational expert (“VE”) testified #te administrative hearing that Plaintiff
previously held the jobs of delivery driver semi-skilled and medium physically demanding
position; material handler, a heavy and unskipedition; and courtesy driver, a light, semi-
skilled position. (R. at 66.)

The ALJ proposed hypotheticals regardingifiiff's residual functional capacity
(“RFC”) to the VE. (R. at 67.) Based on PI#irg age, education, and work experience and the
RFC ultimately determined by the ALJ, the VEtteed that a similarly-situated hypothetical
individual could not perform Platiff’'s past work, but could pesfm sedentary, unskilled jobs in
the national economy such as dfice clerk, and work order clerk(R. at 68-69.) The VE also
testified if Plaintiff was requirdto take an hour-long break eatdy to engage in stretching and
inversion therapy, he would not bble to engage in competéemployment. (R. at 69-70.)
The VE testified that Plaintiff could notaintain competitive employment without
accommodations, such as a sheltered workshbp, Was unable to maintain attention and

concentration, to even a simple task foleasst a two-hour segment. (R. at 71.)



When given a new hypothetical, the VE testiftbat a person whean lift and carry less
than five pounds on a frequent basis, up tgtmmds occasionally, stand and/or walk for three
to four hours out of an eight-howorkday, no more than 30 minutes at a time, sit for three to
four hours per workday, no more than 30 masuat a time, perfor postural activities
occasionally and lift frequently would not be atdgperform work of a competitive nature due to
specific restrictions on pushirand pulling. (R. at 72-73.)

.  MEDICAL RECORDS

Plaintiff has a congenitally deformed spifkknown as Kleppel-Feil syndrome, resulting
in fusion of multiple cervical vertebrae, aslhas congenital scoliosis in his dorsal spine
extending from T3-T11, and multilevel degenerative disease of the cervical spine. (R. at
240, 274, 351.) In 2002, Plaintiff was diagnosed \m#thanical low back pain, probably in
association with the lower lumbaegment and a 55 degree congesitaliosis. (R. at 274.) In
April 2004, an MRI of Plaintiff’'scervical spine showed congenifasions of levels C4-5 and
C6-7, as well as scoliosis of C6-7 and C7(R. at 272.) An MRI of Plaintiff's lumbar spine
showed narrowing at L2-3 and L4-5, with moate facet arthopathy at L4-5 and L5-SId.)(

In November 2005, Plaintiff underwent an anterior discectomy, partial corpectomy and
C3-4 fusion due to neck pain and symptoms. afRR42.) Subsequently, pieces of the hardware
broke which required corrective surgery in May 200B. at 235.) In 2010, Plaintiff was treated
for increasing pain and occasional headacli@sat 288.) In March 2012, neurosurgeon Dr.
Robert A. Dixon, D.O., evaluated Plaintiff dteeincreased frequency of neck pain and
headaches, which were not responding to charcir adjustment. Dr. Dixon concluded that

Plaintiff's symptoms were “suffiently severe . . . they aréecting his activities of daily



living.” (R. at 247.) Dr. Dixon sited that Plaintiff's average itlaneck pain was eight out of

ten and observed that Plaintiff was takdagly medication. Upoexamination, Dr. Dixon
assessed neck pain localized to the cervicotiojaaction. He found aerolisthesis of C5 on
C6, as well as a congenital block fusion of T6in recommending further treatment, Dr. Dixon
expressed concern that furthesifan intervention would conceate stress at the residual levels,
particularly for a cervical occifal junction and C1-2 articulationrDue to the concern, Dr. Dixon
recommended “additional conservative treatment oreago include mediddranch blockade, in
addition [ic| of cervical traction, and comiied adjustment therapy.1d()

Dr. Dixon referred Plaintiff to Dr. Deboraboates, who treated him in April 2012. Dr.
Coates’ evaluation stated tHlaintiff’'s 2006 surgery helpedith headaches he was having but
he told Dr. Coates that “it didot help very much with the neglain. He did have a congenital
block fusion at C4-C5 and at C6-C7Plaintiff rated his pain at avie or six out of ten. Plaintiff
was taking medications, includj Cymbalta, gabapentin, omapole, lisinospril, as well as
aspirin. (R. at 256.) Dr. Coates svaot able to administer facet iojmns at that time due to the
high dosage of aspirin Plaintiff Hdbeen taking. (R. at 257-58.) On May 2, 2012, he was able to
undergo injections to his C4-5i& C6-7 levels. (R. at 267.) dhtiff, however, reported on May
17, 2012 that the injections did nmbvide relief from his sharp amdnstant pain. (R. at 255.)
In April and May, respectively, both Drs. Coates and Osborn recommended that Plaintiff titrate
his Neurontin dose. (R. at 257, 278.) Dr. Osfarther recommended that Plaintiff consider
Lidoderm patches. (R. at 278.)

In November 2012, Plaintiff's chiroptac, Chad D. Saathoff).C., noted that he

experienced reduced range of motionhe cervical and lumbar spine with moderate pain. (R. at



304.) He diagnosed Plaintiff with degenerative disease of the lumbar and cervical spines as
well as scoliosis. Id.) Plaintiff continued to receivehiropractic treatment form December 2012
through September 2013 for his neck and baak @ad loss of motion. (R. at 366, 380.)

In April 2013, Plaintiff had amitial visit to the Ohio Site University Comprehensive
Spine Center. (R. at 391.) He was diagnagitldl Klippel-Feil syndromeas well as idiopathic
scoliosis and kyphoscoliosis. His pain score was reported at a s&g¢nPl&intiff was taking
Lisinopril, sertraline, omeprazole, Aspirim@&Hydrocodone-Acetaminophen for his conditions.
(R. at 391-92.) The treatmemistes state that Plaintiff’'s wasing constant back pain is
“limiting a lot of his daily activitis.” (R. at 393.) The cervical spine pain “radiates distally into
the left arm.” While medications improve the pain, it becomes worse with activity. “Overall, the
pain is moderate and worseningld.f The to-date treatmend$ rest, over the counter
analgesics, prescription pain medications, opiods, physical therapy, and steroid injection had all
been ineffective. The treatment notes alsociaid that scoliosis waketected in the lumbar
spine, in addition to muscle spasm, and a limigedje of motion without pa. (R. at 395.) The
future treatment plan from the visit was to arddditional diagnostics—full scoli films, cervical
MRI and CT, cost permitting. (R. at 395.) Tiheatment notes stateathPlaintff would not
benefit from physical therapy and should auditopractic care “given the nature of his
syndrome.” [d.) A few days after his visit, Platiff underwent X-ray examination of his
cervical spine. (R. at 398.) The X-ray deedt|[s]ignificant levoscioliotic curvature of the
upper thoracic spine on the AP image” in addition to “complete fusion at the posterior elements
of C4 and C5 and partial fusion at the vertebaaly level.” (R. aB99.) The images also

showed “slight fusion at the anterior aspec€8/C4 level.” The X-ray additionally revealed



degenerative disc disease at C3/C4, amdmal restrolisthesis of C3 over C4d.) Plaintiff
visited the Spine Center again in May 2018 ¢he treatment notes once again indicated
decreased range of motion anthgpspasms. (R. at 404.)

From May 2013 through June 20B3aintiff continued to atted physical therapy until he
was discharged and recommendeddntinue a home exerciseogram of stretching. (R. at
415.) He reported some improvement in functibyas a result of ta physical therapy in
addition to medications by Mar2014. (R. at 445-450.) Yd®Jaintiff indicated to his
chiropractor in April and May 2014 that he conied to have decreased range of motion in the
cervical and lumbar spines with increasedpdR. at 442.) Finallyn May 2014, Dr. Osborne,
Plaintiff's primary care physician, completedassessment of physical limitations which stated
that Plaintiff was limited to lifting no moréman 10 pounds, had limited standing and sitting
capacity, could only occasionally reach, and sufféreah severe pain resulting in the need for
hours of rest per day, in excessndfat is typically allowed for im work setting. (R. at 455-56.)

IV. THE ADMINISTRATIVE DECISION
On November 10, 2014, the ALJ issued his denisi(R. at 16-28.) At step one of the

sequential evaluation procesthe ALJ found that Plaintiff had not engaged in substantially

! Social Security Regulationsaaire ALJs to resolve a diséiby claim through a five-step
sequential evaluation of the eviden&@ee20 C.F.R. 8416.920(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequentiaview considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmgrdalone or in combination, meet or
equal the criteria of an impairment $aitth in the Comnssioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 17?

9



gainful activity since April 4, 2011, the alleged onset date. (R. at 18.) The ALJ found that
Plaintiff had the severe impairments of pfiel-Feil Syndrom, status post fusion at C3-4,
degenerative disc disease at multiple levelsencirvical spine, and congtal scoliosis in the
dorsal spine extending from T3-T11d.J He further found that Plaintiff did not have an
impairment or combination of impairments tina¢t or medically equaled one of the listed
impairments described in 20 C.F.R. P&, Subpart P, Appendix 1. (R. at 20.)

The ALJ found that the evidence of rec6ddes not document sufficient objective
medical evidence to substantiate the severith@fpain and symptoms and degree of functional
limitations alleged by [Plaintiff].” (Rat 21.) At step four of thsequential process, the ALJ set
forth Plaintiff's RFC as follows:

After careful consideration of the recotde undersigned finds that the claimant

has the residual functional capacitylifo 15 pounds occasionally and 10 pounds

frequently, stand or walk for a total 4fhours in an 8-hour day, and sit for a total

of 6 hours in an 8-hour day. He carcasionally bend, stoop, kneel, and crawl.

He can only occasionally reach overhead,dbérwise has unrestricted use of his
upper extremities.

(1d.)
The ALJ found that the Plaintiff's impairmenitdo not cause funanal limitations that
exceed” the aforementioned RFC. (R. at 22.) Sipally, in examining the evidence of record,

the ALJ stated that Plaintiff “has done well with residual symptoms of neck pain since his fusion

4. Considering the claimant's residfiaictional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant's age, education, past work experience, and residual
functional capacity, can the claimant erh other work available in the national
economy?

See20 C.F.R. §416.920(a)(4ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
10



and his symptoms have responded well to charcijir treatment on average twice per year until
March 2012.” [d.) The ALJ highlighted that, while &htiff noticed increased frequency of
neck pain and headaches at that time, “onfthar conservative treatment of medial branch
blockage, cervical traction, and pain managemers recommended” due to the fact that
“diagnostic evidence showed tB2-3, C5-6, and C1-2 articulation to be relatively well-
maintained, only mild anterolisthesis of C5 on @6d well maintained disc height at C5-6.”
(Id.) Additionally, the ALJ noted, an examtian in April 2012 “had a normal neurological
exam and his extremities did not show any atrophy or decrease in strendth.Furthermore,
an injection in October 2012 @rided pain relief, and diagnostiesting completed in May 2013
“showed onlymild degenerative changes of the spindd.)((emphasis in original). Treatment
notes from December 2013 also showed Plaintiff “haidbeen in the office for the past year and
a subsequent progress note from March 20, 2@didated that he was doing very well on his
medications.” Id.) Finally, Plaintiff wasot taking narcotic pain ndécations and, therefore,
“would not need to be restrictétbm exposure to dangerous machinery as argued by counsel.”
(1d.)

In reaching his determination, the ALJ g&s@nificant weight” to Dr. Kendrick’s
opinion due to the fact thatwas “well supported by the medialidence of record and is an
accurate representation of the claimant’s physical statis.y The ALJ found that Dr.
Kendrick’s “assessment as to medical severitpase probative and reliable than the analysis

from the State Agency reviewing sourcesld.X

Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
11



The ALJ accepted the State Agency medical consultants’ physical assessments “to the
extent that they provide that the claimanlimited in overhead reaching with his upper
extremities, which is consistenitivthe totality of tle medical evidence of record.” (R. at 23.)
Less weight, however, was given to the remaimdéneir assessments “as the totality of the
medical evidence of record, including the doéelopinion of Dr. Kedrick, supports a finding
that the claimant is somewhat more limitedrttassessed by the State Agency Consultants.”
(1d.)

The ALJ likewise gave less weigtat the opinions of Dr. Osboutue to the fact that they
were “inconsistent with the totality of the dieal evidence of record including Dr. Osborn’s
own treatment notes.”ld.) Additionally, the ALJ gave less wght to the opinions of Plaintiff’s
chiropractor, Saathoff because the “extensive limoita including related to [Plaintiff's] ability
to lift and carry, as well as s&tand or walk for only 30 minutes a time, are inconsistent with
the totality of the medical evidence of record the credible medicatgpinions of Dr. Kendrick
and the State Agency medical consultants, anfPlaentiff’s] presentatiorat the hearing as [he]
was able to move his head in a limited range and was cheeridll)” The ALJ also found that a
chiropractor is not an “acceptable medicalice,” as defined in 20 CFR 404.1513 and therefore
the opinion is, pursuant to 20 CFR 404.1527 anombedical opinionand the opinion is
considered only to the extethiat it helps understand how an impairment affects the ability to
work.” (1d.)

Finally, the ALJ found that, in addition tolack of objective evidence to support
Plaintiff's subjective complaints, other consideyas weighed against his overall credibility.

For example, Plaintiff's daily activities were nasstricted to the exiw that he would be

12



precluded from employment. Specifically, Ptd#frwas able to “provide care for his daughters
including getting them ready for school, and helike to make the bed, feed the dog, do chores
‘a little at a time’ , and go shopping.” (R. at 28-2 Moreover, while Plaintiff testified to “doing
stretching, inversion table andeggising several times a day,\asll as lying down 10 minutes

at a time 2-3 times per day” the ALJ concludedt ttthere is no evidenda the record to support
a finding that these stretching activities and breaks neagisd be performed during the work
day at unscheduled break times tivauld be able to be completéefore or after the work day
or during regularly scheduldateaks.” (R. at 24.)

Relying on the VE’s testimony, the ALJ concluded that Plaintiff is not able to perform
past relevant work, but can perform the requieats for 60-70% of all sedentary and unskilled
jobs in the regional economgmounting to about 45,000 jobs, inding office clerk, and work
order clerk. (R. at 26.) Hedhefore concluded th&iaintiff was not dislled under the Social
Security Act. (R. at 27.)

V. STANDARD OF REVIEW

When reviewing a case under the Social 88chAct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.Rabbers v. Comm’r of Soc. Ses82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. at 200/¢e alsal2
U.S.C. § 405(g) (“[t]he findingsf the Commissioner of Soci8kecurity as to any fact, if
supported by substantial evidence, shall be condusi. .”). Under this standard, “substantial
evidence is defined as ‘more tharscintilla of evidence but lessathna preponderance; it is such

relevant evidence as a reasonable mind nagbépt as adequate to support a conclusion.™

13



Rogers 486 F.3d at 241 (quotin@utlip v. Sec’y of Health & Human Serv&5 F.3d 284, 286
(6th Cir. 1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfjthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Martheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todihfinding ‘even if there is
substantial evidence in theaord that would have supped an opposite conclusionBlakley v.
Comm’r of Soc. Sec581 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)).

Finally, even if the ALJ’s decision meetethubstantial evidence standard, “a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the tseri deprives the claimant of a substantial
right.” Rabbers582 F.3d at 651 (quotirf§owen v. Comm’r of Soc. Se4¢78 F.3d 742, 746 (6th
Cir. 2007)).
VI.  ANALYSIS

In his Statement of Errors, Plaintiff argubat: (1) the ALJ erreah failing to properly
evaluate Plaintiff's pain and the effect of pam Plaintiff’'s capacityo perform work; (2) the
ALJ failed to consider the combined effect ofclPlaintiff’'s impairmens in assessing the RFC;
and (3) the ALJ failed to accord appropriataghe to the medical opinion of Dr. Saathof.

The Sixth Circuit has provided the following guidance in considering an ALJ’'s

assessment of disabling pain:

14



First, we examine whether there is objpetmedical evidence of an underlying
medical condition. If there is, we thexamine: (1) whether objective medical
evidence confirms the severity of the alleged pain arising from the condition; or
(2) whether the objectively established medaaidition is of such a severity that

it can reasonably be expectedptoduce the alleged disabling pain.

Felisky v. Bowen35 F.3d 1027, 1038-39 (6th Cir.1994).eTdourt has “explicitly noted,
however, this test ‘does not require @tijve evidence of the pain itself.Td. at 1039 (quoting
Duncan v. Sec. of Health and Human Servi8@4 F.2d 847, 853 (6th Cir. 1986)).

“The ALJ’'s assessment of credibility is ergidlto great weight and deference, since he
[or she] had the opportunity to ase the witness’s demeanodrifantado v. Astrue263 F.
App’x 469, 475 (6th Cir. 2008) (citing/alters v. Comm’r of Soc. Set27 F.3d 525, 531 (6th
Cir. 1997));Sullenger v. Comm’r of Soc. Se255 F. App’x 988, 995 (6th Cir. 2007) (declining
to disturb the ALJ’s credibility determinatiostating that: “[w]e willnot try the case anew,
resolve conflicts in the evidence, or decide qoastof credibility” (citation omitted)). This
deference extends to an ALJ’s credibility detmations “with respect to [a claimant’s]
subjective complaints of pain Allen v. Comm’r of Soc. Se&61 F.3d 646, 652 (6th Cir. 2009)
(quotingSiterlet v. Sec’y of Health & Hum. Sen®23 F.2d 918, 920 (6th Cir.1987)). Despite
this deference, “an ALJ’s assessment of a clatmearedibility must be supported by substantial
evidence.”Walters 127 F.3d at 531. Furthermore, theJAd decision on credibility must be
“based on a consideration tbfe entire record.’"Rogers 486 F.3d at 247 (internal quotation
omitted). An ALJ’s explanation of his or heedibility decision “must be sufficiently specific
to make clear to the individual and to any sujosat reviewers the weight the adjudicator gave
to the individual's statements atite reasons for that weightld. at 248;see also Mason v.

Comm’r of Soc. Sec. AdmilNo. 1:06—-CV-1566, 2012 WL 669930,*a0 (N.D. Ohio Feb. 29,

15



2012) (*While the ALJ’s credibility findings ‘must be sufficiently specifipgers 486 F.3d at
248, the intent behind this si@dard is to ensure meagiful appellate review.”).

Here, there is no dispute that Plaintiffs an underlying mediceondition within the
requisite standard dfelisky. Thus, the Court’s analysis Mproceed directly to the second
prong, which has two parts.

“It is important to note that these two parte alternatives” and a “chklcst of factors” is
used in evaluating symptomgd. Specifically, the list of factsrincludes: (1) Plaintiff's daily
activities; (2) the locadn duration, frequency, and intensdlthe pain; (3) precipitating an
aggravating factors; (4) the typgsage, effectiveness, and side effects of any medications taken
to alleviate the pain or other symptoms; (5) tireant, other than medication, received for relief
of the pain; and (6) any measurtesed to relieve the paiid. at 1039-40accord20 C.F.R. 88
404.1529(c)(3)(i)-(vii). “The ALJ need not analyak seven factors idenidd in the regulation
but should provide enough assessment to assuueesviieg court that her she considered all
the relevant evidence.Cross v. Comm’r of Soc. Se873 F. Supp. 2d24, 733(N.D. Ohio
2005). In addition to these factors, the court aldlo review the opinions and statements of the
plaintiff's doctors. Id.

Here, the Court agrees with the Plaintiissertion that the ALg’assessment did not
reflect consideration of all of the relevant eande in the record. iSt, the ALJ pointed to
Plaintiff's March 2012 visit with Dr. Dixon andoncluded that Plafiff was recommended to
pursue “only further conservative treatmentradial branch blockadeervical traction, and
pain management.” (R. at 22.) The Ahdwever, failed to accoufr Dr. Dixon’s express

concern that further fusion intervention woghlse further stress to Plaintiff’'s spine,

16



necessitating the recommendation for conservateament measures. (R. at 247.) Second, the
ALJ noted that Plaintiff experienced improveme his pain until 2012, but did not note the
medical evidence documenting a decline in theg/&dlowing. (R. at 22.) Third, the ALJ noted
that the diagnostic testing cofafed in May 2013 showed onlyrild degenerative changes of
the spine.” (R. at 22) (emphasnsoriginal). Yet, the ALJ fails to note that the diagnostics
depicted levoscioliotic curvature of the upper #wic spine, complete and partial fusions in parts
of the spine, degenerative ddisease and restrolisthes(&. at 399.) Finally, the ALJ
considered treatment notes from December 2013taed Plaintiff “had not been in the office
for treatment for the past year” with a subsexjyeogress note from March 2014 stated that he
was doing well on his medications. The ALJ hent noted that Plaintiff was not taking any
narcotic pain medications arek such, would not be restricted from exposure to dangerous
machinery in the workplace. (R. at 22.) Oncaiagthe ALJ did not consider the rise in pain
level and decrease in furanality that the medical record irwdites Plaintiff suffered subsequent
to December 2013. (R. at 442, 455-56.) The ALJ siopialso did not reflect consideration of
the notes in the medical recardlicating that Plaintiff had traéprescription medications in the
past but did not experience success in palncton on them. Mowrer, it was recommended
that he did not continue with chiropractic treant or physical therapy in April 2013. (R. at
395.)

The medical record reflects evidence pentinto the list of rguisite factors for the
second-prong of thEeliskypain test that the ALJ’s writteopinion does not acknowledge. For
example, while the ALJ noted th@taintiff had the ability to carfor his daughters in the home,

the ALJ failed to note that Plaintiff's wife mugerform all the outside work. Moreover, courts
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have warned against crediting a claimant’s abibitperform household ones as an indication
of ability to engage in full-time employmentorman v. Comm’r of Soc. Se&07 F. Supp. 3d
829, 838 (S.D. Ohio 2015) (“there is a significdifference between doing minimal self-
sustaining household chores and performingcwd® hours a week for 52 weeks per year”)
(citing Rogers v. Comm'r of Soc. Se486 F.3d 234, 248 (6th Cir. 2007)). Here, the record
evidence of Plaintiff's daily actities does not reflect an abilitg perform full-time work. The
ALJ’s written opinion also does not reflect thelste evidence in the record of Plaintiff's
frequency, intensity and durati of pain. Since his surges in 2005 and 2006, Plaintiff was
treated for severe neck and back pain in April 2012 (R. at 256), May 2012 (R. at 267), November
2012 (R. at 304), April 2013 (R. 391), May 2013 (R. at 404), April 2014 (R. at 442), and May
2014 (R. at 455). Finally, the ALJ noted Plaiintveis not taking any prescription medications
and had temporal gaps in hisatment, but the ALJ did not poitat the record evidence that
Plaintiff had attempted several methods ehtment—over the counter medications, analgesics,
pain relievers, opiates, physitherapy, steroid injection and chpractic treatment, all of which
had failed. (R. at 395.)

Under these circumstances and upon a revietweofmedical record as a whole, the Court
finds the ALJ erred in failing to coiter the totality of the evidencé&ee Rothgeb v. Astrug26
F. Supp. 2d 797, 808 (S.D. Ohio 2009) (ALJ errefhiling to consider entirety of treatment
notes);Hopkins v. Comm’r of Soc. Seghlo. 1:07-CV-964, 2009 WL 1360222, at *14 (S.D. Ohio
May 14, 2009) (“The ALJ must consider all tiezord evidence and cannot ‘pick and choose’
only the evidence that supports his positionDespite the deference due to the ALJ’s

assessment of Plaintiff's crediityl, the Court concludes thatdldetermination is not supported
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by substantial evidence and is not basedarsideration of the entire recorw/aters 127 F.3d
at 531;Rogers 486 F.3d at 247.
VIl. CONCLUSION
Due to the errors outlined above, Plaintiféigtitied to an order remanding this case to
the Social Security Administration pursuamtSentence Four of 42 U.S.C. § 405(g).
Accordingly, the Commissioner of Soclécurity’s non-disability finding IREVERSED and
this case IREMANDED to the Commissioner and the ALJ under Sentence Four of 8§ 405(g) for

further consideration consistiewith this Opinion.

IT 1S SO ORDERED.

Date: March 27, 2017 HElizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE

% This finding obviates the need for in-depttalysis of Plaintiff's remaining assignments of
error. Thus, the Court need not, and doesresglve the alternatiieases Plaintiff asserts
support reversal and remand.
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