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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JUSTIN LINDSEY, et al.,
Plaintiffs,

2 Civil Action 2:15-cv-3065
Judge George C. Smith
Magistrate Judge Jolson

TIRE DISCOUNTERS, INC.,
Defendant.
ORDER

On February 17, 2017, Plaintiffs’ fled a Motion to Compel Production of Newly
Disclosed Documents. (Doc. 65%pecifically,Plaintiffs seekour categories olocuments they
allegeare responsive to previously propounded document requests: (1) written correspondence
regarding the reclassification of the Service Manager Position; (2) apnuyadated bonus
compensation plans, (3) written spiffs; and (4) security system data showingg aamal
disarming byService Managers (Id. at 1). Defendanfiled its Opposition to Plaintif Motion
to Compel and Alternativéotion for a Protective Ordeon February 23, 2017 (Doc. 67).
Plaintiffs filed theirReply on March 6, 2017. (Doc. 70). For the reasons set forth belew, th
Motion to Compel Production (Doc. 65)&RANTED in part andDENIED in part.

I. BACKGROUND

On December 8, 2015, Plaintiffs filed this action under the Fair Labor Standard$ Act
1938, amended, 29 U.S.C. § 2@&t seq (“FLSA”), on behalf of all current and former Service
Managerg“SMs”) who work or worked for Defendant within the United States. (Doc. 1). Plaintiffs

allege that Defendant violated the FLSA by failing to pay Plaintiffs ovenpramium compensation
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for hours worked over 40 in a single workweeld. @t 1). The SM position was created in
approximately 2012 by Defendant and classified as exangar the executive exemption, (Doc.
67 at 4), even though, according to Plaistithe SMs “primarily perform duties that are nen
exemp in nature.” (Doc. 1 at 2).

On June 23, 2016Plaintiffs servd their First Request for Production of Documents on
Defendant. (Doc. 651). Defendant served its Response on August 8, 2016 (De®), GHd
thereafter produced documents on a rolling basis over the course of several months. (Doc. 65 at
2). On November 2, 2016, Defendant produaguivilege logthat detailed two email chains
being withheld based on work product and attorclesnt privilege (Doc. 655).

On January 31, 2017, Plaintiffs deposed Defendant’s 30(b)(6) witness, James Ward, and
allegein their Motionthat hisdeposition testimony revealed the existence of several categories
of documents that had not yet been producédl). (Theparties met and conferred regarding the
potential production of these documents, and while “the parties made progress with teespec
certain documents,” it was represented to the Court that an impasseached regarding four
categories of documentsld(at 3).

It is worth noting thaprior to the dispute at issueefendantepresented ihadproduced
morethan 190,000 documents. (Doc. 67 at 2).

[1I.  STANDARD

It has long been recognized that this Court has “broad discretion in determining the
proper scope of discovery.Marsden v. Nationwide Biweekly Admin., |ndo. 3:14CV00399,
2016 WL 471364, at *1 (S.D. Ohio Feb. 8, 2016) (cituegvis v. ACB Bus. Servs., Int35 F.3d

389, 402 (6th Cir. 1998)). “In considering the scope of discovery, the Court may balance



Plaintiffs’ ‘right to discovery with the need to prevent fishing expeditionsSiriano v.
Goodman Mfg. Co., L.PNo. 2:14CV-1131, 2015 WL 8259548, at *4 (S.D. Ohio Dec. 9, 2015)
(citing Conti v. Am. Axle & Mfg., Inc326 F. App’x 900, 907 (6th Cir. 2009)) (quotiBgish
161 F.3d at 367). Rule 26(b) of the Federal Rules of Civil Procedure articulatesningside
scope and limits of discovery in fedécourt:
any nonprivileged matter that is relevant to any party’s claim or defense and
proportional to the needs of the case, considering the importance of the issues at
stake in the action, the amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed discovery
outweighs its likely benefit.
Fed. R. Civ. P. 26. However, “[a]s the advisory committee’s snatarify, the scope of
discovery was not intended to include everything ‘reasonably calculatedddd the discovery
of admissible evidence.”Quality Mfg. Sys., Inc. v. R/X Automation Sols.,,IMo. 3:13CV-
00260, 2016 WL 1244697, at *2 (M.D. Terar. 30, 2016) (citing Fed. R. Civ. P. 26(b)(1)
advisory committee’s notes to 2015 amendmernitfor that reason, thadvisory committee
removed the ‘reasonably calculated’ language @stiored the proportionality factors to their
original place in dfining the scope of discoveryfd. (internal quotations and citations omitted).
1. DISCUSSION
As an initial matter, Defendant alleges that Plairtif®tion is untimely, “as it has been
made more than two weeks after the discovery deadline.” (Doc. 67 Btalptiffs counterthat
because Defendant “withheld tlexistenceof the documents until just before the close of
discovery[,]” their Motion is timely. (Doc. 70 at {¢mphasis in original) Further, Plaintiffs

statethey filed the instant Motion immetely upon reaching an impasse, pursuant to Local Rule

37.1. (d. at 6).



Local Rule 37.1 states that any “[o]bjections, motions, applications or requasitsgréd
discovery shall not be filed in this Court. unless counsel have first exhausted among
themselves all extrajudicial means for resolving the differences.” rdicagy, the Court finds
that any delay by Plaintiffs was in an effort to comply with LocaleR3#.1. The Court therefore
deems Plaintiffs’ Motion as timely.

1. Written Correspondence Regarding Reclassification of the SM Position

Plaintiffs seek production of written correspondence between Defendaitsandiouse
counselregarding the classification of ti&M position as noexempt (Doc. 65 at 3).Plaintiffs
claim Defendant has waived any arguable privilege over these documents for tisesréi
Defendant failed to produce a privilege log, which constitutes a waivethé?® has been
subjectmatter waiver because Defendant “intentionally and voluntarily produc[ed]eged
communications with counsel regarding its consideration of the fatasisin of the Service
Manager Position;” and (3) privilegeas waived'via [Defendant’'s]assertion of good faith and
lack of willfulness affirmative defenses.1d( at 4).

Defendantresponds thathe correspondencat issuehas nothing to do with this lawsuit,
and instead involved internal consultation with counsel regarding compliance with new
Department of Labo(“DOL”") regulations that werdnalized in 2016. (Doc. 67 at ).
Consequently, Defendant argues the documents Plaintiffs sepkialegedand no waiver has
occurred. Id.). The Court notes that this dispute is over only two emails.

A. Privilege Log
Plaintiffs allege they requested an uakd privilege log listing the written

correspondence at issumyt Defendant refused.ld(). This refusal, Rlintiffs say, constitutes



waiver.

Defendant, on the other hand, takes the position thatoitiespondence at issu&as not
included inthe original privilege log because it did not belietvevas responsive tdPlaintiffs’
discovery rguests. (Doc. 67 at 5). Despite this belief, Defendant represents that it prawvided
updatedorivilege log detailinghe documents in dispar (Id.).

In their Reply, Plaintiffs’ acknowledge that an updatpdvilege log has been produced,
but continue toargue that Defendant’s “dilatory and obstructionist efforts” in failing to §hmel
produce a complete privilege log waives any arguable privilege over the dosuatassue.
(Doc. 70 at 3). Here, however, Defendamroduced a privilege log expeditiousbnce the
responsiveness of the documenmtss called into question. Accordingly, “[tthe Court finds
waiver is not appropriate for failure to disclose documents that werpomgihally] deemed
responsive, lest every supplemental response become the fasmaiver” Casale v.
Nationwide Children’s HospNo. 2:11CV-1124, 2014 WL 1308748, at *8 (S.D. Ohio Mar. 28,
2014).

B. SubjectMatter Waiver

Plaintiffs argue there has been a subjmettter waiver of documents regarding the SM
classification because Defendant “intentionally and voluntarily chose to waive any
privilege/work product protection on documents regarding its consideration of Service
Managers’ exemption status under the FLSA[.]” (Doc. 65 atirbparticular, Plaintiff relies on
a portion ofthe parties Joint Status Report Regarding Discovery submitted wnzag to the
Court on December 9, 2016tating “Defendant has agreed to produce those documents previously
withheld as attornexlient privilegedwork product protected which are respwasto Plaintiffs’

discovery requests regarding Defendant’s good faith and willfulness affirndgiemses.” (Doc.
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656 at 12). Plaintiffs take the position that because Defendant previously waivedegeivi
involving documents regarding the SM classification, Defendant has likeveised “any possible
claim of privilege with respect to any documents similarly reflecting Hesorsideration of the
exempt classification of Service Managers.” (Doc. 65 at 5).

Defendantresponds that even though gtoduced privileged emails and documenmigh
respect to the classification of the SM positiorreids he 2016 emaifscurrently being sought by
Plaintiff as irrelevant to thereation or classification of the SM position as “exempt.” (Doc. 67 at 7).
Instead, Defendant suggests that ‘tbguestesgmails are simply discussions about complying with
[a] newDOL change to the ‘salary basis test,” which applied to all exemptiggusi’ (Id.). Not
surprisingly, Plaintiffsbelievethere is no distinction betweedhe subject matter of theocuments
previously produced and the documents currently sought.

The crux of the issuess howthe “subject matter” of the first set of docume produced is
defined. The United States Court of Appeals for the Sixth Circuit has said thattsubjger can be
defined narrowly or broadly.In re Grand Jury Proceedings Oct. 12, 1998 F.3d 251, 255 (6th

Cir. 1996).

The appropriate inquiry to determine the scope haf waiver is whether the
client’s disclosure involves the same subject matter as the information sBeght.
U.S. v. Collis,128 F.3d 313, 320 (6th Cid997);see also In re Grand Jury
Proceedings October 12, 1998 F.3d 251, 254 (6th Cit996). Documents that
have not been disclosed initially, but otherwise relate to the same subject matter
of the litigation as those “privileged” documents that have been disclosed, may be
subject to waivenn re Grand Jury,78 F.3d at 256.

In re OM Sec. Litig.226 F.R.D. 579, 592 (N.D. Ohio 2005 Here, Defendanpreviousy

disclosed and intentionally waivedivilege over email correspondence dated February28}

! The Court notes thatespite Defendant’s contention, the emails veeteallycreated on June 30, 20&6d July 1,
2015 not 2016
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2015. GeeDoc. 656). Upon review, there is explideéegal advican this email correspondence
regarding new DOL regulations that may affect the SM position.

The Court thus defines the subject matter as “advice regarding the SM clagaHita
And, in particular, the Court construes the scope of waiver to inalodenly information
regardingthe initial classification of the SM positiobut also the ongoing classification in
response to the DOL regulationhe Court reviewed the relevant documentgameraand
finds that they fit into that categoryhus,Defendant is directed to produce to Plaintiffs the two
documents at issue.

C. Good-Faith Defense

Based on the above determination that subjeatter waiver has occurredt is

unnecessary for the Courtaoalyze Plaintiffsgoodfaith defense argument
2. Annually Updated Bonus Compensation Plans

In their Opposition, Defendardgtatedthat it had provided the requested documents
regarding bonus plans. (Doc. 67 at PJaintiffs did not refute this in theReply. Accordingly,
the portion of Plaintiffs’ Motion to Compel Productioagarding annually updated bonus plans
is DENIED ASMOOT.

3. Written Spiffs

Plaintiffs allege that Mr. Ward testified that written “spiffs” exist that “are apple to
all Service Managers (as well as to certain-agempt employees.)” (Doc. 65 at 13). Spiffs are
defined by Plaintiffs as “temporarily available commisspmans,rotated on a monthly basis,
used to incentivize Service Managers and other employees to sell spedtiictpfeervices.”

(Id.). Plaintiffs allege these documents are responsive to several of thagdiefor Production



and are relevant to show: (1) the pressure placed on SMs to perforexempt sales duties to
supplement their low base salaries; (2) the uniform treatment of SMs throughaotripany;
(3) the heavy sales focus of the SM position; (4) a comparison against earnings yof iawurl
exanpt employees who were also entitled to spiffs;ti@®)proper overtime/damages ratéd.;
Doc. 70 at 6.
Defendant defines spiftss follows:
Spiffs are incentive payments that change sometimes on a weekly basis. Spiffs
can be for a specific prodyand can apply to a particular position, such as the
sales associates, and spiffs can also apply to a certain region or group of stores.
Spiffs typically come straight from the manufacturer.
(Doc. 67 at 7).

Plaintiffs seekall “'spiffs’ that applied to all employees who worked for Defendant at
more than 100 stores for a ¢ler year period,regardless of whether the employee was an SM.
(Id. at 8). Defendantargues that“trying to track down each and every written spifftthaas in
place over this time period would be a monumental and-¢onsuming task.” 14.).
Accordingly, Defendanbelievesthis request is not proportional to the needs of the case, and the
majority of the spiffs requested wihe irrelevant. I¢l.). Finally, despite Plaintiffs’ contention
that Defendant “has refused to produce all written spiffs” (Doc. 65 atDE3gndant alleges it
already provided Plaintiffs with a spreadsheet “showing the time work@daoulating the
overtime rate using the ‘df8’ that applied to the Service ManagérgDoc. 67 at 8).

In their Reply, Plaintiffs do not address Defendardontention that therelevant
information regarding the spiffs has been produced in a spreadshsteiad, Plaintiffs reiterate
all theways the spiffs are relevant to Plaintiffs’ cas&edDoc. 70 at 6). Consequently, the

parties ardIRECTED to meet and confer regarding whethetispute remains.
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4. Security System Data Showing Arming and Disarming by SMs

Finally, Plaintiffs seek data l&ted to theSMs “unique code” that they utilize when the
arm or disarm the security system at their stawrben they arrive and leave. (Doc. 65 at 13).
Plaintiffs argue that “[b]ecause Mr. Ward [] testified that Service Managers’ time clock aleda d
not capture all hours worked, data reflecting wB&ts may have armed or disarmed the security
system is relevant and necessary evidence to supplement the admittedly defiei@hck data
to show wherSMsarrived atand/or left the store each day.ld.(at 14).

Defendant responds that Plaintiffs are requesting alarm system data tbatnstheir
custody or control. (Doc. 67 at 8Evenif it was, Defendant argueshad an accurate time
keeping system in place and those records have already been provided tff, Pteking any
additional requests unduly burdensome and odandyad. (d. at 9, 11). In support, Defendant
notesthat all employeeslocked in and out every day, and the-im Plaintiffs admittedhatthey
used the systerandreviewedtheir times each week to ensure accuracy, making any necessary
corrections (Id. at 9 see alsdDocs. 91, 92, 93). Finally, Defendant argues that the alarm
codes woul not be an accurate indicator of actual time worked, siMsdo not always use
their alarm codeSMs may give their code to other employees to turn off the alarm, and the
codes aren’t used every day Belswork. (d. at 10).

The testimony Plaintiffelieson to support the proposition that the time clock data does
not capture all hours worked is as follows:

Q: And service managers do they do bank runs, bank deposits?

A: If they're the closing manager, yes.

Q: They would do that after they clocked atithe end of the day; correct?

A: That's correct. The general manager was responsible for every day except fo
the day that they were off.



(Doc. 653, PAGEID #: 72%. Accordingly, it seemshat Plaintiffs are attempting to argue that
because th&Ms b a bank run once a week after they have clocked out, the time clock data is
inaccurate and thus the alarm data is needed. However, if the bank runs ocche §ikéhas
clocked out and left the store, the SWesumably would have armed the security code wigen
or sheleft, meaning that data would be no more accurate than the timedsit@efccordingly,
Plaintiffs are directed to submit to the undersigned more specific eviddnaay iexists,
detailing that th@larm datas consistent and/accurateenough to justify this discovery.
V. CONCLUSION

For the reasons stated above, as to Plaintiffs’ Motion to Compel (Doc. 65), the Court
holds as follows: the portion of the Motion dealing with written correspondencediegdhne
reclassification of the Service Manager PositionGRANTED; the portion of the Motion
dealing with annually updated bonus compensation plaD&M ED as moot; the parties are
DIRECTED to meet and confer regarding the portion of the Motion dealing with written spiffs;
andas to the portion of the Motion dealing with the alarmagd@laintiffs areDIRECTED to
submit via email (jolson_chambers@ohsd.uscourts.gov) ergence detailing how the data
soughtis consistent and/or accurate enough to justify additional discovery, within sgwdayé
of the date of this order.

IT IS SO (RDERED.
Date: May 3 2017 /sl Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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