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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

AMIE L . MORNINGSTAR,
Case No. 2:15-cv-3077
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Deavers
CIRCLEVILLE FIRE & EMS
DEPARTMENT, et al.,

Defendants.

OPINION & ORDER

This matter comes before the Court on Ddents’ Motions in Limine (ECF Nos. 63-
69). The Court issued oral decisions on théiong at the Monday, Augu$, 2018 final pretrial
conference, but sets forth itsasoning more fully herein. Fordhreasons that follow, the Court
GRANTS ECF Nos. 66 and 68DENIES ECF Nos. 63, 65, 67, and 69, amENIES
Defendants’ request to exclude tleport discussed in ECF No. 64, ButTHOLDS RULING
on admissibility of specific portions of the report.

l. LEGAL STANDARD
A. Motions in Limine

Courts should “exclude evidence ommationinlimineonly when that evidence is
determined to be clearly inamissible on all potential groundsDelay v. Rosenthal Collins Grp.,
LLC, No. 2:07-CV-568, 2012 WL 5878873, at *2 (SOhio Nov. 21, 2012). Thus, “[w]hen a
court is unable to determine whether or not ceréiidence is clearly inadmissible, evidentiary
rulings should be deferred until trial so that questions of foundation, relevancy and potential
prejudice can be resolvad the proper context.”ld. Orders in limine which exclude broad

categories of evidence should seldom be employiéa better practice is weal with questions
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of admissibility as they ariseSperberg v. Goodyear Tire & Rubber €819 F.2d 708, 712 (6th
Cir. 1975);see alsaviorrison v. Stephensomo. 2:06-CV-283, 2008 WL 343176, at *1 (S.D.
Ohio Feb. 5, 2008) (“Courts . . .eagenerally reluctant to grabtoad exclusions of evidenae
limine, because a court is almost always betteate during the actual trial to assess the value
and utility of evidence.). “Whether or not to grantationin limine falls within the sound
discretion of the trial court.’Delay, 2012 WL 5878873, at *2
B. Applicable Rules of Evidence

Evidence that is not relevaist not admissible. Fed. R. v 402. Evidence is relevant,
and therefore generally admissibé®, long as it “has any tendentty make a fact more or less
probable,” and so long as “thact is of consequence in detéming the action.” Fed. R. Evid.
401. “The standard for relevancy is ‘extremely liberal’ under the Federal Rules of Evidence.”
Dortch v. Fowler 588 F.3d 396, 400 (6th Cir. 2009) (intdrodation omitted). “[A] piece of
evidence does not need to carry a party’seidry burden in order to be relevantd. at 401.
Additionally, evidence can be relevant even if it does not relate to a fact in dispute, provided the
evidence supplies background information about a party or isSs=Advisory Committee
Notes to 1972 Proposed Rules (“Evidence which is essentially background in nature can scarcely
be said to involve disputed matter, yet itusiversally offered and admitted as an aid to
understanding.”). Assuming evidence is retdgyaRule 403 nonethelesgrants trial courts
discretion to exclude that evidence “if its probatixalue is substantiallyutweighed” by the risk
of “unfair prejudice, confusig the issues, misleading the jury, undue delay, wasting time, or
needlessly presenting cumulative evidence.” Fed. R. Evid. 403.

As a general rule, evidence that constitutesamtains hearsay is inadmissible, unless an

exception to the hearsay rule applies. Fedewd. 801, 802. Hearsayithin hearsay “is not



excluded by the rule against hearsay if each gfatthe combined statements conforms with an
exception to the rule.” Fed. R. Evid. 805. &exception to hearsay, relevant here, is the
exception made for “public records”—statemeatsa public office that sets out the office’s
activities, a matter observed while under a legal ttutgport, or factual findings from a legally
authorized investigation. Fed. R. Evid. 803(8).

Two final evidentiary rules are relevant heré-irst, Rule 405 allows evidence of a
person’s character or character trait to be “pdolrg relevant specific stances of the person’s
conduct” only when “a person’s alacter or characterait is an essential element of a charge,
claim, or defense.” Fed. R. Evid. 405(b). R6G9 allows evidence @& criminal conviction to
be admitted to attack a witness’s character under certain circumstances. Fed. R. Civ. 609.
Against this backdrop, the Courrtsiders Defendants’ Motions.

Il. ANALYSIS

A. Sarah Hempstead's EEOC ComplaintAgainst the Circleville Police Department
(ECF No. 63)

Defendants move to excluad evidence and testimony redang the Equal Employment
Opportunity Commission (EEOC) ewlaint that Sara Hempstedited against tk Circleville
Police Department. (ECF No. 63)s. Morningstar has not fileal response. For the following
reasons, Defendants’ MotionENIED.

Ms. Hempstead was a police department egg® who brought disability discrimination,
gender discrimination, and retaliation clainagainst the police department while Ms.
Morningstar was still employed at the Circleville Fire Departmddfendants argue that Ms.
Hempstead’'s EEOC complaint is irrelevant unBederal Rule of Evidence 401 and would be
unduly prejudicial, confusing, or misleading unéederal Rule of Bdence 403. (ECF No. 63

at 3-4). Therefore, they contetite EEOC complaint should be excluded.



Defendant’s rely oBlumensaadt v. Std. Prods. C@44 F.Supp. 160, 163 (N.D. Ohio
1989), a Title VII employment discrimination amdtaliation case. (EF No. 63 at 3-4).
Blumensaadts not controlling here. There, the coanerely held that a state unemployment
compensation board’s decisiondrtend benefits to the plaifitemployee was not probative of
the plaintiff's discrimination allegations. 744Supp. at 163. The court excluded evidence of
the board’s decision because eligibility for unémyment benefits did not require a finding of
discrimination. Id.

There is no per se rule requiring the exclugibtother acts” or “me too” testimony (i.e.
testimony from non-parties claiming discriminatibg managers who plag no role in the
alleged discrimination against the plaintiffgprint/United Mgmt. Co. v. Mendelsqtb2 U.S.
379, 380-81, 387 (2008). The relevance of sudtieexe “depends on mwg factors, including
how closely related the evidenceédasthe plaintiff's circumstanceand theory of the caseld. at
388.

The Sixth Circuit has provided additional dance. “Other acts” evidence must be
“logically or reasonably tied to the [employmengoision made with respect to [the plaintiff].”
Griffin v. Finkbeiner 689 F.3d 584, 598 (6th Cir. 2012) @mal quotation maskand citations
omitted). Factors to consider include: “(1) whettee evidence is logically or reasonably tied to
the decision made with respect to the plain{@j, whether the same ‘bad actors’ were involved
in the ‘other’ conduct and irthe challenged conduct; (3) whether the other acts and the
challenged conduct were in close temponadl yeographic proximity; (4) whether decision
makers within the organization knew of the demisi of others; (5) whier the other affected

employees and the plaintiff were similarlytusited; and (6) the nature of the employees’



allegations.” Schrack v. RNL Carries, Inc565 F. App’x. 441, 445 (6th Cir. 2014) (citing
Griffin, 689 F. 3d at 599).

The Griffin factors are divided on the admibility of Ms. Hempstead's EEOC
complaint, but the Court finds that on balancés ot necessary to exclude it at this time. The
first factor, whether the evidence is tied to texision made with respect to Ms. Morningstar,
favors exclusion because the ipel department’s decisionsgarding Ms. Hempstead do not
have any direct logical conneati to the Circleville Fire Department’s (“CFD”) treatment of Ms.
Morningstar.

The second and third factors weigh in fawafr admissibility. According to Mayor
Mclllroy’s deposition, Ms. Hempstead alleged ttla¢ mayor was one of the officials who did
not respond to her complaintd gender discrimination andllowed the discrimination to
continuet (Mclllroy Dep. 57:10-20; ECF No. 80-2 4). Ms. Morningstar also made several
complaints to Mayor Mclllroy about incidentt CFD. As mayor, Mr. Mclllroy “was in a
position to shape the attitudes, policies, and decisions of the division’s mana@erféii, 689
F.3d at 595 (quotindgercegovich v. Goodyear Tire & Rubber Cd54 F.3d 344, 356 (6th
Cir.1998)). Thus, the second factor, whether tmeesbad actors were involved, weighs slightly
in favor of admissibility. As for the third factor, whether the other acts were in close proximity,
Ms. Hempstead and Ms. Morningstar were both eyg#s of the City of Circleville, albeit in
different departments. Ms. Morningstarobght this lawsuit in December 2015, and Ms.
Hempstead filed her EEOC complaint in A2D15. The geographic and temporal proximity

thus weights in favor of admissibility.

1 Ms. Hempstead's EEOC complaint classifies Moyl as the “HR Director” rather than mayor,
(ECF No. 80-2 at 4), but Mclllroy’s depositiomdicates he was mayat the time, (Mclllroy
Dep. 7: 4-6).



Factors four and five favor exclusion. Iregard to the fotin factor, whether
decisionmakers knew of the decisions of othergs itot alleged that Gé&f Zingarelli or other
CFD personnel were aware of the circumstan surrounding Ms. Hempstead’s allegations
against the police department. Also, at higadition, Mayor Mclllroy indcated that he was not
aware of Ms. Hempstead’s complaint. (Mcllldgp. 57: 2-22). As for the fifth factor, whether
Ms. Hempstead and Ms. Morningstar are similarly situated, Ms. Hempstead'’s allegations deal
with disciplinary policies and with physical exantioas related to her fithess to return to work
after recovering from injuriespon returning to work after wk-related injuries, Police Chief
Harold Gray required Ms. Hempstead to undergo isayand mental examinations that were not
required of other employees. (ECF No. 80-2 atM¥y. Hempstead had faced disciplinary action
from her employers, and she alleges that ratfleers who committed similar offenses were not
disciplined. [d.). She states that two male officevere placed in the detective unit “without
competition,” but, without more, this is stateméntoo vague and cursory to draw parallels to
Ms. Morningstar’s allegationsTherefore, Ms. Hempstead and Ms. Morningstar are not similarly
situated.

Finally, the last factor—He nature of the allegations—favors admissibilityke the
plaintiff, Ms. Hempstead alleged gender discriation and retaliation. M#iempstead states in
her EEOC complaint that she was the only fenpaléce officer in the department. (ECF No.
80-2 at 4). Similarly, Ms. Morngstar was the first female firgfiter at CFD. \wed broadly,
Ms. Hempstead’'s complaint could be probativeha culture within the Circleville municipal
government and the Defendants’ motive or interkeep women out of the fire departmeSee

Griffin, 689 F.3d at 600 (extendingetlSupreme Court’s logic fror8print to hold that “other



acts” evidence may be permissible under Federal Rule of Civil Procé@iifie) because it may
be probative of motive or intent to discriminate).

After balancing these factorthe Court finds that it is not necessary to exclude the
evidence of Ms. Hempstead’s EEOC complaint at this tire.the context of trial, if Ms.
Morningstar cannot establish thatircleville’s treatment ofMs. Hempstead is tied to the
statements or actions of tiefendants, the Court can exclude the evidence at t8ak e.qg.
Geiger v. Pfizer, In¢.No. 2:06-CV-636, 2009 WL 1026479, at-83(S.D. Ohio Apr. 15, 2009)
(Marbley, J.) (denying motion in limine to exde “me too” evidence but noting that the
evidence would be excluded at trial if the ptefrcould not tie it tothe defendant’s conduct).

B. Ohio BCI Report Resulting from Criminal Investigation of CFD
(ECF No. 64)

Defendants move to exclude the report ttesulted from the Ohio Attorney General's
Office of Bureau of Criminal Investigation’sBCI”) criminal investigation of the Defendants
that occurred due to Ms. Morningstar's mmal complaints. (ECF No. 64 at 1). Ms.
Morningstar objects to keepingethreport out of evidence. (EQ¥o. 82). For the reasons set
forth below, the Court admitbe report, but with limitations.

Defendants contend that the BCI report is inadmissible as hearsay under Federal Rules of
Evidence 801 and 802. Defendants argue thatbéhesay exception for public records, Federal
Rule of Evidence 803(8oes not apply to thpolice report, but everf it does, the double
hearsay rule, Federal Rule of Evidence 805, requires exclusion of the witness interviews (and
summaries thereof) contained in the report. (BOF 64 at 3-5). Ms. Mmingstar rejoins that
because the BCI report contains evidence reletaher discrimination and retaliation claims,

the entire report should be admitte(ECF No. 82 at 2-3). SHerther asserts that Defendants



could raise any hearsay objectiaidrial, so theCourt ought not excludeurported hearsay until
then. (d.).

Four criteria must be satisfied for the RBI@3(8) hearsay exception to apply: “First, the
hearsay statement containedtie public document must constéua factual finding. Second,
the factual finding must have resulted from iamestigation authorized by law. Third, the
declarant must have had first-hand knowleddethe matter asserted. Fourth, the hearsay
statement must be trustworthyPraley v. Rockwell Int'l Corp.470 F. Supp. 1264, 1266 (S.D.
Ohio 1979). In the Sixth Circuit, courts must exdé four factors to determine trustworthiness:
“(1) the timeliness of the invagation upon which the report l&ased, (2) the sgial skill or
experience of the investigasor(3) whether theagency held a hearing, and (4) possible
motivational problems.” Alexander v. CareSourcé76 F.3d 551, 563 (6th Cir.2009). The
Advisory Committee Notes to Rule 803 indicaaepresumption of admissibility; the party
opposing admission has the burden of prgva lack of trustworthinessConde v. Velsicol
Chemical Corp.804 F.Supp. 972, 994 (S.D. Ohio 1992).

The report satisfies the four criteria frdfraley. It contains factudindings that resulted
from a legally authorized BCI investigation,dathe investigators hafirst-hand knowledge of
the witness statements and Circleville policiest tvere the subject of the investigation. The
report also satisfies th&lexandercriteria for trustworthiness. BCI became involved with the
criminal investigation in July 2016, (Mcldy Dep. 18:2-13), and MdVlorningstar went on
administrative leave in December 201bhis is not so long a timgeriod as would diminish the
credibility of the investigation. Defendants dot challenge the skill or expertise of BCI or
allege that BCI had any problematic motivatio Defendants only contend that some of the

witnesses who contributed toethreport might not have beenedible. The record does not



indicate that BCI held a hearing, but other ¢®urave found public repisrto be trustworthy
when the lack of a hearing was the only unfavorable fac@ee e.g.Weinstein v. Siemenilo.
2:07-CV-15000, 2010 WL 4824952, at *5 (E.D. MidNov. 22, 2010) (admitting police report
under Rule 803(8) hearsay exception where othetors supported theustworthiness of the
investigation but ndvearing occurred)see also Baker v. Elcona Homes CpiB88 F.2d 551,
558 (6th Cir. 1978]“We do not believe that a formal hearing is a Sine qua non of admissibility
under Rule 803(8)(C) when other indiaitrustworthiness are present.”).

Defendants contend that police reports galhedo not fall under Rie 803(8)’s public
record exception. (ECF No 64 at 3). Thisiad correct. Defendants rely on two criminal cases
in which courts interpreted the Ohio Rules of Evidenlsdfers v. WardenNo. 2:13-cv-229,
2014 WL 197896, at *4 (S.D. Ohio 2014) aSthte v. Leonard818 N.E.2d 229, 258 (Ohio
2004). These cases are inapposite because tteradFeRules of Evidence control here and
because this is a civil case. Federal Rul&wflence 803(8)(A)(ii) dictates that the public
records exception does not applyatbaspects of police ports presented as evidence in criminal
cases, but in civil cases, police reports that satisfyFth&ey factors are generally admissible.
Fed. R. Evid. 803(8)(A)(ii)—(iii).

A public report which satisfies all four of tHeraley criteria may still be partially or
wholly inadmissible, however, ffthe factual findings in theublic document themselves are
based upon hearsay, then the uryilegl hearsay also must fit withemn exception to the general
hearsay rule for the public dement to be admissible.Fraley, 470 F. Supp. at 1267 (internal
citations omitted). Here, the BCI report rel@s witness statements. The witness statements
and summaries thereof are double hearsay under@®% and are not admissible unless another

exception appliesSee Baker v. Elcona Homes Cof88 F.2d 551, 559 (6th Cir. 1978) (noting



in dicta that the statements of a witness t@maccident contained apolice report would not

be admissible under FRE 803(8), even though the witness’s statements undoubtedly influenced
the officer's own admissible fagl findings in the report);eg also In re Sept. 11 Litigs21 F.

Supp. 2d 131, 157 (S.D.N.Y. 2009) (findiinadmissible the statememfsterrorists in the 9/11
Commission report as double hearsay but admitithgr portions of the Commission’s report);
United States v. Taylp#62 F.3d 1023, 1026 (8th Cir.2006) (findiinadmissible a police report
containing double hearsay)The Court, therefore, finds éhBCI report generally admissible
under Rule 803(8) butV/ITHOLDS RULING on the admissibility of th specific portions of

the BCI report Ms. Morningstar wishes to use until trial, at which time the Court can determine
whether such portions contain any inadmissidbuble hearsay or whether any exception to
hearsay applies.

C. Ms. Morningstar’'s Pension Benefits
(ECF No. 65)

Defendants seek to exclude any testimamyother evidence regarding the pension
benefits that Ms. Morningstaromld have eventually earned ifeslksontinued to work for CFD.
Specifically, Defendants are concerned withexipert report fromWade Steen, CPA, which
calculated the pension benefits that Ms. Morningsatauld have received ghe retired after 25
years of service. (ECF No. 65 at 1-2). Ms.rMogstar argues that tlexpert report should be
allowed into evidence. (ECF No. 83). Foe tteasons set forth below, Defendants’ Motion is
DENIED.

Defendants argue that Mr. Stéemxpert report is overly speculative and is therefore
inadmissible. If truly speculative, unearned pendienefits would not beecoverable, and any
evidence of them would be irrelevantth@ calculation of compensatory damag8ge Endicott

v. Johrendt No. 99AP-935, 2000 WL 796576, at *9 (Ohio.. @pp. June 22, 2000) (“It is

10



axiomatic that compensatory damages musshmevn with certainty, and damages which are
merely speculative will najive rise to recovery.”).

Here, Mr. Steen’s expert report assumest ts. Morningstar wuld have worked at
CFD for a total of 25 years before retirementCHENo. 65 at 2). This assumption alone is not
enough to make the expeamport so speculative as to Imadmissible. Th expert report
identifies the calculations and assumption that Mr. Steen used to estimate Ms. Morningstar’s lost
pension benefits based on CFD’s benefit pdicieDefendants will have the opportunity to
challenge the calculations and assuomiat trial. At worst, thisvidence of pension benefits is
of a type which the Supreme Cob#s termed “shaky but admissibleDaubert v. Merrell Dow
Pharm., Inc. 509 U.S. 579, 596 (1993). As such, the appate means to attack this evidence
are “[v]igorous cross-examination, peggation of contrary evidencand careful istruction on
the burden of proof.”ld.; see alsaConsolidated Rail Corp. \Grand Trunk Western R. C&63
F.Supp.2d 722, 733 (E.D. Mich. 2013), aff'd, 667 App’x 484 (6th Cir. 2015) (denying
defendant’'s new trial motion where defenddratd the opportunity to present alternative
calculations of lost profits anth cross-examine all plainti§’ withesses who provided damages
estimates at trial).

Defendants list a variety of emtualities that could undermine the predictive value of this
expert report. For example, Mdorningstar could leave the CFD early or CFD could change its
pension policy. Defendants will have the opipnity to cross-examine Mr. Steen about the
effects these hypothetical scenarioswd have on his expert report. It is for the jury to decide
what amount of pension benefits Ms. Morningstauld have reasonablygected to receive.
See e.qg.Gibson v. Mohawk Rubber C&95 F.2d 1093, 1100 (8th Cit982) (directing district

court to allow the jury to determine whetherfatelant would have rated plaintiff as an

11



employee but for defendant’s ABEviolation and, if so, to dermine an amount that would
“reasonably compensate” the plaintiff for wagand pension benefits that he would have
received).

Defendants’ reliance oReithmiller v. Blue Cross & Blue Shiel@24 F.2d 510 (6th Cir.
1987) is inapposite. There, thex®i Circuit merely upheld the drstt court’s dismissal of an
ERISA claim under the doctrine oés judicata; a Michigan stateurt had previously ruled on
the same dispute at a bench tridlhe state trial judge refuséal award damages for the loss of
unvested pension benefits. Aktbench trial, there was a dispus to the vesting date. The
state trial judge found that the wested benefits were too spedive, but that finding is not
binding here. Here, a reasonable jury might fimat Ms. Morningstar @uld have expected to
receive some pension benefits from CFD.

D. Chief Zingarelli's December 2011 Evidence Collection Incident
(ECF No. 66)

Defendants seek to exclude any refeeeio a December 12, 2011 incident involving
Chief Zingarelli and the subsequent investigatidvs. Morningstar objects. (ECF No. 84). For
the reasons set forth below, this MotiotGRANTED.

On December 12, 2011, CFD and the Circleville Police Department responded to a car
crash that had caused a gas leak. Chief Zingava#liat the scene. While picking up pieces of
the vehicle, he also picked appackage of zip ties left onelground and took thetmack to the
fire station. (ECF No. 66 at 2). A polio#ficer was unhappy that Chief Zingarelli took the zip
ties, which were evidence that should have been left at the scene of the crash. The officer
brought the incident to the attesrt of the Chief of Police, but no one brought criminal charges

against Chief Zingarelli. (ECF No. 66 at 2)Chief Zingarelli never received any formal

12



discipline. The only consequence of the incideas that CFD personnel later received training
on proper evidence collectiofECF No. 66 at 2-3).

Any discussion of this incidem$ excluded as irrelevant der Federal Rule of Evidence
402. Neither Rule 609 nor Rule 405 changes this analysis. Federal Rule of Evidence 609
mandates the admissibility of evidence of a crimic@hviction under specific circumstances.
Rule 609 does not apply here because Chief Zatigdaced no criminakharges, let alone a
conviction. Rule 405 allows evidence of perdodaaracter based on specific instances of
conduct, but only when that person’s “character or characterigrai specific element of a
charge, claim, or defense.” The December 201%igipicident is not prolieve of any of Chief
Zingarelli's relevant character traits. This incident related to proper evidence collection
techniques is not probative of whether Chiafigarelli held any discriminatory animus against
Ms. Morningstar.

Ms. Morningstar wishes to use this evideras an example of favoritism toward male
employees in the City of Cieville because Chief Zingarelfaced no criminal charges or
discipline for his conduct. (ECF No. 84 at 1-Zhe believes that city employees, including the
police chief and mayor, have afforded special treatment to Chief Zingarelli on multiple
unspecified occasions.Id(). Chief Zingarelli, however, vg&anot “similarly situated” to Ms.
Morningstar when the Chief of Police chose notharge him for violating evidence collection
policies. The Sixth Circuit applies a three-fadest when determining whether individuals are
“similarly situated” for Title VII gender discrimination purposése individuals are more likely
to be similarly situated if they “[1] dealt witthe same supervisor, [2] have been subject to the
same standards and [3] have engaged insHmae conduct without such differentiating or

mitigating circumstances that would distinguigteir conduct or the employer’'s treatment of
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them for it.” Jackson v. VHS Detroit Receiving Hospital, Ji814 F.3d 769, 777 (6th Cir. 2016)
(quoting Mitchell v. Toledo Hosp.964 F.2d 577 (6th Cir.1992))Ms. Morningstar does not
allege that she faced stricter discipline thanrale counterparts — or any discipline at all for
that matter. Any potential discipline or ciimal charges against Chi&ingarelli would have
come from the police department or the mayoeatly. No individualgesponsible for deciding
whether to charge Chief Zingdliewere Ms. Morningstar's supeisor. Therefore, alleged
favoritism toward Chief Zingarelli in this context is not probative of Ms. Morningstar’s claims
and will be excluded as irrelevant under Rule 402.

E. Ms. Morningstar’s Intentional Inf liction of Emotional Distress Claim
(ECF No. 67)

Defendants seek to exclude any referencklso Morningstar’'s intentional infliction of
emotional distress (“IIED”) claim against Circlégiand the CFD, arguing that Circleville is a
“political subdivision” etitled to immunity against this @im under Ohio Revised Code Chapter
2744. (ECF No. 67 at 1, 2, 4). Ms. Morningstaregl. (ECF No. 81).For the reasons that
follow, Defendants’ Motion I®ENIED.

At base, this motion raises revidentiary questin. Instead, it raes a merits-based
challenge to Ms. Morningstar’'siD claim and therefore shouldhve been brought as a 12(b)(6)
motion to dismiss or as a motion for summary judgimé he Sixth Circuit h&held that district
courts should not consider any “motion in limifikat] is no more than a rephrased summary-
judgment motion.” Louzon v. Ford Motor Cp.718 F.3d 556, 563 (6th Cir. 2013) (citiMgyer
Intellectual Props. Ltd. v. Bodum, In&90 F.3d 1354, 1378 (Fed.Cir.2012)). Uouzan the
district court granted a motion in limine baseditsndetermination that the plaintiff's evidence
was insufficient as a matter of law. 718 F&d562. The Sixth Circuit found that summary

judgment analysis was necessary in order for the district court to resolve this legal qudstion.
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The Sixth Circuit explained thahotions in limine have dewagbed as evidentiary devices to
streamline trial proceedingsld. at 561. They are distinctdim summary judgment motions,
which are designed to eliminate the need for trial entirely where no factfinding is necadsary.
Considering matters that should have beenlvedoat an earlier stage of litigation allows
dissatisfied parties to depevtheir opponents of the procedural protections of summary
judgment. Id. The Louzoncourt thus held that the district court improperly considered non-
evidentiary matters on a motion in limine and reversed the order granting the nidtiah566.

At summary judgment, neither party adsbed whether Ohio law provides Circleville
and the CFD with immunity against the IIED claimSe€ECF No. 36 aB7-38). Defendants
seek to prevent Ms. Morningstar from puing her IIED claim at trial. As irnLouzon

Defendants’ “motion does not require any rulirelating to the admissibility of evidence at
trial.” Id. at 562. Therefore, this motion is aswartimely motion for summary judgment and is
denied. See Ohio Oil Gathering Corp. Ill v. Welding, Ind&No. 2:09-CV-782, 2010 WL
5135999, at *3 (S.D. Ohio Dec. 9I0) (Defendant’s motion is more a motion for judgment on
the pleadings or for summary judgment on tkeeosd claim of the Complaint than it is a
motionin limine.The time for filing such dispositive motions has long closed, however, and
Defendant cannot evade this Court's summpadgment deadline simply by captioning its

dispositive motion in a creative manner.”).

F. Ms. Morningstar’'s Unemployment Compensation
(ECF No. 68)

Defendants seek to exclude any evidersgarding Ms. Morningstar's unemployment
compensation benefits. (ECF No. 68 at 1). Msrningstar objects to this request. (ECF No.

86). For the reasons set foldblow, Defendants’ Motion IERANTED.
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Defendants argue that evidence of unemployment compensation benefits is not probative
of Ms. Morningstar’'s claims and is thereforeelevant under Federal Ruof Evidence 401.
(ECF No. 68 at 2-3). Defendants point owtttbmployees receive unemployment compensation
benefits regardless of whether tHegve been wrongfully terminateGee e.qg.Blumensaadt v.
Std. Prods. C9.744 F.Supp. 160, 163 (N.D. Ohio 1989) (exping that a former employee’s
eligibility for Ohio unemployment benefitslid not indicate thatthe employee had been
wrongfully discharged under Title VII). Defendamtiso argue that admission of this evidence
would mislead the jury and shaube excluded under Rule 403 hey express ewern that a
jury will mistakenly interpret Ms. Morningstar'receipt of unemploymerbmpensation benefits
as a sign that her termination waongful. (ECF No. 68 at 3-4).

Ms. Morningstar contends that this evidergeprobative of her taliation claim based on
her employer’'s conduct after her terminatio®he asserts that the Defendants opposed her
application for unemployment bdite and thereby engaged in retaliatory conduct against her.
Ms. Morningstar relies oB8tezzi v. Citizens Bank of PennsylvalNa. 10-4333, 2012 U.S. Dist.
LEXIS 143607, at *10 (E.D. Pa. Oct. 4, 2012), inieththe Eastern District of Pennsylvania
denied the defendant’s Rule tpMotion for Judgment on the édings. Citing Third Circuit
precedent, the district court found that pestployment conduct could constitute Title VII
retaliation if it “negative} affected [the former employee’§jiture employment opportunities.
Id. In it's opposition to the unemployment coemsation claim, the defendant employer had
referred to the claimant as “grossly negligert!” at *10-11.

Federal district courts in the Sixth Circuipwever, have consistently held that an
employer’'s mere opposition to an unemploymentebiés claim does not constitute retaliation

under Title VII or analogous state laviee e.g.Powell v. Honda of AmNo. 06-CV-979, 2008
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WL 2872273, at *2 (S.D. Ohio July 22, 2008) (“[A] former employer’s opposition to a request
for unemployment benefits is not, as a matiérlaw, actionable taliatory misconduct.”);
Kowalski v. Kowalski Heat Treating, C&®20 F. Supp. 799, 805 (N.D. Ohio 1996) (explaining
that opposition to unemployment benefits is that type of conduct that Ohio lawmakers sought
to prevent with anti-retaliatiostatutes because the state’s oadministrative process allows
employers to oppose unemployment benefi&)encer v. CSL Plasma, IndNo. 3:10-CV-
00262, 2011 WL 4054715, at *7 (E.D. Ky. Mar. 3)17) (“[L]egitimate opposition to an
unemployment compensation claim cannotthe basis for a retaliation claim.”}jatton v.
United Parcel Sery.No. 05-97-JBC, 2006 WL 1895724, at {8.D. Ky. July 7, 2006) (“An
employer may challenge a former employegipl@ation for unemploymnt benefits without
running afoul of anti-raliation laws”.)

Moreover, Ohio places an absolute pegé on information shared in unemployment
proceedings because the proceedings are quasi-judicial in nagee.Baldwin v. Adidas
America, Inc, No. C2-02-265, 2002 WL 2012562, at *2.[pS Ohio, July 29, 2002) (citing
Barilla v. Patellg 760 N.E.2d 898, 906 (Ohio Ct. App. 2001)). O.R.C. § 4141.21 prohibits
information furnished in unemployment compation proceedings from being presented as
evidence in any court proceeding, other thlanse arising under 88 4141 (on unemployment
compensation) and 5733.42. (on corporate fresechiax credits). For these reasons, Ms.
Morningstar’'s unemployment benefits are irrelevianher retaliation claim, and her employer’'s
opposition to her claims is not admissible.

G. Certain Evidence in Support of Disrimination and Retaliation Claims
(ECF No. 69)

Defendants seek to exclude any evidence related to the CFD’s physical agility tests in

2003 and 2007, the decision not to hire Ms.riMiogstar as a firefighter in 2005, Ms.
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Morningstar’s shift change, and the allegatiorat tto-workers ignored Ms. Morningstar. (ECF
No. 69 at 1). Ms. Morningstar objects to thwposed exclusion. (ECF No. 85). For the
following reasons, Defendants’ MotionDENIED .

Defendants argue that evidence of thesdifigs should be excluded entirely based on
the Court’s finding asummary judgment. Iq. at 2). At summary judgment, the Court found
that:

1. The 2003 and 2007 physical agility tests did not constitute adverse employment

actions because Ms. Morningstar pasbeth tests and “dichot experience a

materially adverse change in her employineecause of the dity tests.” (ECF
No. 36 at 24).

2. CFD’s decision not to hire Ms. Morningstar as a full-time employee in 2005 was
not evidence of gender discrimination besmghe was not treated differently than
similarly-situated male emgyees. (ECF No. 36 at 28-29).

3. Ms. Morningstar’'s shift change and a@#tion that her co-workers ignored her
were not evidence of retafian. (ECF No. 36 at 36-37).

Despite these findings, these incidents remaleveat to Ms. Morningstar's other claims. At
summary judgment, the Court also specificétlynd that it could consider the following items
as evidence of a hostile wodnvironment claim: the 2003 and 2007 agility tests; the decision
not to hire Ms. Morningstar as a full-timemployee in 2005; and the testimony that Ms.
Morningstar’s co-workers ignordeer. (ECF No. 36 at 17).

The only remain question, therefore, is thevatee of the shift change. The Court finds
this evidence is admissible as well. Ms. Mogsitar believes that CHiZingarelli removed her
from shift 1 and placed her on gh#f due to his personal bias @discriminatory or retaliatory
animus. (ECF No. 16-7 at 55; ECF No. 16-2 at /Gaptain Edgington told her that she faced a
disadvantage on the promotional test to become a lieutenant because she was not on his shift.
(ECF No. 16-7 at 155-56). The Court gransadnmary judgment to Chief Zingarelli with
respect to Ms. Morningsta gender discrimination, retaliation, hostile work environment, and

18



sexual harassment claims, but this decision staistly due to Chief Zingarelli's statutory
immunity, which does not excus&-D and Circleville from liability for his actions. (ECF No.
36 at 21); OR.C. § 2744.0@8B). If Ms. Morningstar is abl¢o introduce evidence that Chief
Zingarelli had an invidious motive for moving her dodifferent shift, tts evidence would be
probative of Ms. Morningstar's gender disamation, hostile work environment, and sexual
harassment claims against Circleville and theDCFTherefore, this evidence maintains its
probative value.
. CONCLUSION

For these reasons, the CouRANTS Defendants’ motion to exclude evidence
regarding the December 2011 incident with €tdengarelli (ECF No0.66) and Defendants’
motion to exclude any evidence regarding. N&orningstar's unemployment compensation
benefits (ECF No. 68). The CoudENIES Defendants’ motion texclude Ms. Hempstead's
EEOC complaint (ECF No. 63), Defendants’ tran to exclude Ms. Morningstar's pension
benefits (ECF No. 65), Defendants’ motion @gclude any reference®® Ms. Morningstar's
intentional infliction of emotional distressaiin (ECF No. 67), andefendants’ motion to
exclude any evidence related to the CFD’s ptafisagility tests in 2003 and 2007, the decision
not to hire Ms. Morningstar aa firefighter in 2005, Ms. Morngstar’s shift cange, and the
allegations that co-workers ignored Ms. iMdimgstar (ECF No. 69)Finally, the CourDENIES
Defendants’ request to exde the BCI report, bbVITHOLDS RULING on admissibility of
specific portions of theeport (ECF No. 64).

IT IS SO ORDERED.

s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: August 6, 2018
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