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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
CHRISTINE A. CRUMRINE-HUSSEINI,
Plaintiff,
Civil Action 2:15-cv-3103
V. JudgeMichael H. Watson
ChiefMagistrate JudgeElizabeth P. Deavers

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Christine A. Crumrine-Husseiryings this action under 42 U.S.C. 88 405(g)
and 1383(c)(3) for review of a final decisiohthe Commissioner of Social Security
(“Commissioner”) denying her applications for so@aturity disability insurance benefits and
supplemental security income. This matter if®iteethe United States Magistrate Judge for a
Report and Recommendation Blaintiff's Statement of Errors (ECF No. 11), the
Commissioner’'s Memorandum in Opposition (EC&. N6), Plaintiff's Repl (ECF No. 17), and
the administrative record (ECF No. 1@or the reasons that follow, itRECOMMENDED
that the CourOVERRULE Plaintiff's Statement of Errors ar&’FFIRM the Commissioner’s
decision.

l. PROCEDURAL BACKGROUND

Plaintiff filed her applications for befiess on October 17, 2012, alleging that she has

been disabled since July 15, 2007, due to asmrmused by a head injury. (R. at 193, 312-18,

319-24.) Plaintiff's applications were deniedtiadly and upon reconsidation. Plaintiff sought
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ade novdhearing before an administrative law judgiter initially appering without counsel
(R. at 175-92), Administrative Law Judge Hegivansker (“ALJ”) held a supplemental hearing
on July 2, 2014, at which Plaintiff, represenigdcounsel, appeared and testified. (R. at 136-
68.) A vocational expert, Lynn Kauffman (“VE”),sal appeared and testified at the hearing. (R.
at 169-73.) On September 16, 2014, the ALJ isawekision finding that Plaintiff was not
disabled within the meaning of the Social SéglAct. (R. at 109-16.) On November 5, 2015,
the Appeals Council denied Pl&ffis request for review anddmpted the ALJ’s decision as the
Commissioner’s final decision. (Rt 1-6.) Plaintiff then timglcommenced the instant action.

. RELEVANT RECORD EVIDENCE
A. Jessica Saberman, M.D.

In August 2012, Plaintiff saw primary @physician, Jessica Saberman, M.D., to
establish care. (R. at 474-478.) Plaintiff repdtte Dr. Saberman that she was currently serving
as a full-time caregiver to her grandmother whd Alzheimer’'s disease. She also reported that
prior to working for her grandmother, she spestlast twenty years overseas, mostly in Iraq as
political analyst/economic development consultant. Plaintiff indccéhat she was feeling fine
and that her “only medical concern [wasa@jd history of eczema, mbrecently bothering her
with a patch on her right hand.” (R. at 474-7Blpintiff also indicéed that she exercises
regularly. (R. at 478.Dr. Saberman’s physical examinatievealed normal findings with the
exception of moderate redness analiag of Plaintiff's skin neathe base of her fourth finger on
her right hand. Dr. Saberman’s neurologicad @asychiatric examination also revealed normal
findings, and Dr. Saberman descdif@laintiff's mood and affect asuthymic and normal. (R. at

477.)



Approximately a month after her firgisit with Dr. Saberman, on October 17, 2012,
Plaintiff filed her applications for benefits. (R. at 193, 312-18, 319-24.)

On October 31, 2012, approximately two weafsr filing her apptation for disability
benefits, Plaintiff saw Dr. Saberman for her setuisit. (R. at 471-72.During this visit,
Plaintiff reported that she wa® longer living with and caring for her grandmother with
Alzheimers because she had passed away. She said that she was currently living with her mother
until she could get back on her feet. She informed Dr. Saberman that she had just discovered
that she might qualify for disability benefits amald started thepplication process. She told Dr.
Saberman that her case manager told her tleawehld eventually need to see one of their
specialists, but that in the meantime, she needtdki®o Dr. SabermanPlaintiff complained of
amnesia. She said that in the SummezQdf7, while living in BeirutLebanon, she “lost her
memory” and could not remember where she i@sthool for her gradte education or what
topics she studied. Plaintiff repied that her symptoms began wétlterrible pain on the top of
her head followed by severe vertigo. She Haad she went to a lochospital for extensive
testing, but that the tests wétmrevealing.” (R. at 471.) Plaiiff reported that she does not
remember the names of her physicians and aoatlget access to her records, but that her
diagnosis was “Functional Amnesia.ld( Plaintiff told Dr. Saberman that she never regained
the many of her memories. She endorsedadiffy reading, describing the words as looking
“scattered.” [d.) She also endorsed a short attemspan with the exception of watching
foreign films, adding that she caracksubtitles as long as they appjust one line at a time. Dr.
Saberman noted that it was ‘@nésting” that Plainti reported that some of these tendencies

existed in childhood but were now accentuatdd.) (Plaintiff describd herself as very happy,



but that her emotions and reactions are sensi®le described good relationships with some of
her family members, but not her mother besgalner mother’s family “is very right-wing
conservative and opposed to people gettingegoment entitlements’ such as disability
benefits.” (d.) Plaintiff told Dr. Saberman that she didt lose her ability tperform any of her
activities of daily living omore technical abilities such as ding and writing. Plaintiff said that
she manages to drive, shop, maintain her home, and manage bills. But she endorsed an inability
to remember how long she has been in the UrStates and could notmember how long it had
been since she last saw Dr. Saberman.SBberman offered to refer Plaintiff to
Neuropsychiatry, but Plaintiff déoed, saying that shereferred to wait and see whomever she
needs to for her disability appditon. Plaintiff then expressed@nest in meeting with people
who suffer from amnesia. (R. at 473.)

Plaintiff's date last insured (“DI) was March 31, 2012. (R. at 109.)
B. Paul Deardorff, Ph.D.

On December 28, 2102, Plaintiff was evaludteddisability purposeby Paul Deardorff,
Ph.D. (R. at 483-89.) Plaintiff was punctual. When Dr. Deardorff asked why she was seeking
disability, Plaintiff responded &t she suffered a “head injuryi 2007, after which she lost her
memory, with whole years “lost.” (R. at 483.)aRtiff said that at times she could remember a
feeling or a color, her key amgening her office door, and her Sacsecurity number, but that
she forgets her name and date of birthe ftovided her resume to Dr. Deardorff, which
reflected that Plaintiff receiveal Bachelor's Degree from Ohiog® University and a Doctoral
Degree from a British university. Plaintiff reped that she had a “sttimutine” that involved

getting up at 5:00 a.m., listening to musiaying breakfast, planmg her day with notes,
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showering, cleaning, doing work for her mind,Ikuag to the pharmacy, doing exercises, having
dinner, and going to bed at 8:00 p.m. (R. at 484.)

On mental status examination, Dr. Deard@wtind that Plaintiff could remember four
digits forward, three backward, the current mtest, and 1 of 3 words after 5 minutes. She
could do some simple math, could count backwaadd,knew historical figures from the United
States. (R. at 484.) &hntiff presented as mildly anxiousut described herself as “upbeat,”
unworried, and without suicidal ideation. Pl#ireported that she dinot sleep well and was
easily fatigued with little energy, which Dr. Deardorff noted “ccagdindicative of
somatization.” (R. at 485.) Plaintiff displayed loose associations fhight of ideas, her
speech was adequately organized, and conversation was easily folléavedr( Deardorff
described her receptive language skills as adequrad noted that her “phraseology, grammatical
structure, and vocabulary suggestiegt she was of bright-averatgesuperior intelligence.”

(Id.) Plaintiff reported she did not often see ilgrmembers or have friends. Dr. Deardorff,
however, observed that she acted appatgly with him. (R. at 486.)

Dr. Deardorff found that Plaintiff “may ka exaggerated her difficulties to some
degree,” noting she stated that although she endorsed beingdidesly speak English, she was
very articulate. Dr. Deardorff also noted that iemory tests showed results in the mild to
moderate range of mental retatidn, yet “she presents heifsas$ rather bright and lives
independently.” (R. at 486.) This prompted Deardorff to administer the “Rey-15 Iltem” test
for malingering. (R. at 487.) The test reswiese suggestive of limited effort. Dr. Deardorff
further noted that her patteof responses was “odd” and “mbg suggestive of an over-

endorsement of her difficulties.ld;) Dr. Deardorff diagnoseah anxiety disorder and



dissociative disorder and he offered rule-oagdioses of cognitive disorder and a personality
disorder. He assigned a Global AssessmeRtattioning (“GAF”) score of 51. (R. at 488.)
Dr. Deardorff stated that “[ajfough [Plaintiff] lives independentlgiven her description of her
inability to recall various thingsshe may have difficulty nmaging funds prudently.”Id.
(emphasis added).)
C. Joseph A. Pressner, Ph.D.

On January 8, 2013, after review of Pldfigimedical record, Joseph A Pressner, Ph.D.,
a state-agency psychologist, assessed Plamtiféntal condition and opined that Plaintiff had
mild restrictions in her activities of dailiwing; mild difficulties in maintaining social
functioning; mild difficulties in maintaining coratration, persistence, or pace; and no episodes
of decompensation of an extended duration.afR97.) He further determined that the
evidence did not establish the presence of the “C” criteltg) Dr. Pressner concluded that
there is a “significant credibiy issue in this case.”ld.) He explained that “[tjhe problems
described by [Plaintiff] are vemgtypical” and that her Rey sconas indicative of poor effort.
(Id.) He further explained that “the more oltjee information in regard to functioning is not
consistent with the test scores or the subjective complairits)’ @r. Pressner also noted that
although Plaintiff “purportedly cannot rememlbieings, has poor concentration, can no longer
speak two languages and can ‘barely speak Enghsie “reported that shikes foreign films,
makes her own meals, lives independently, ettd’) (Dr. Presser also noted that on one of the
disability forms, Plaintiff reported that she dd®ot have a concept tifme” and “yet also

reported at a mental status exam that she keeps to a ‘strict scheddlg.'Dr( Pressner



concluded that Plaintiff's claims were “nioidicative of severe limitations despite her
allegations.” [d.)
D. Brandy Matthews, M.D., andIU Health Methodist Hospital

On February 12, 2013, Plaintiff was sésnBrandy Matthews, M.D., at the Indiana
University Neuroscience Center for “amnesi@R. at 493-96.) When Dr. Matthews asked
Plaintiff to describe what happened with head injury, Plaintifresponded that she had a
sudden feeling something banged on her heatingdalthough no one had hit her in the head,
she did not fall, and there was no actual trauntaddiead.” (R. at 493.) Dr. Matthews noted
that Plaintiff reported that “sh@as married for quite a long timieut could not tell [her] when or
for what duration and what was the reason ferdivorce. She added that later upon questioning
with staff, Plaintiff was able tetate that she was married in 128 that is when she moved to
Lebanon because her husband was from th€Fe.’at 493.) Dr. Matthews noted numerous other
inconsistencies, such as Plaintiff's allegatthat she could not remember her childhood and
later describing a “bad childhood” witkerbal and physical abusdd.j Plaintiff also said that
she will get lost if she walks, bldter said she is able to watkost places. (R. at 493-94.) Dr.
Matthews also noted that Plaintiff was atde@emember her primary care physician’s name
“without difficulty.” (1d.) Dr. Matthews observed that Ritiff demonstrated normal cognition.
(R. at 495.) Upon neuropsychological screensfg, concluded that Plaintiff was “generally
within the range of normal witthe exception of significant gdeessive symptomatology.”d.)
Dr. Matthews noted that Plaintiffas able to read sentenceshwut difficulty and describe a
picture without hesitation. DMatthews found that Plaintiff's ‘®scription of her symptoms is

somewhat atypical with self reports of lossaatobiographical events, immediate/recent/remote
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events and [that Plaintiff] is somewhat inconsistent throughout the examination suggestive of a
possible conversion or post-traumatic reactiond.) (Dr. Matthews furthestated that “[t]here
is some question of limited effort anttonsistency throughout the examld.} Dr. Matthews
recommended that Plaintiff undergo an EEG and MRI.

Plaintiff underwent an EEG study on FebruaBy 2013, which revealed normal findings.
(R. at 497.) That same dayaRitiff also underwent an MRI due her alleged history of
dissociative amnesia, confusion, and disorigoa The radiologist assessed “[n]o acute
intracranial abnormality” and found “no evidencd@fal mass lesion, intracranial hemorrhage,
or acute infarction.” (R. at 499.)

When seen for follow-up on February 2813, Dr. Matthews informed Plaintiff that
“there are no structural etectrical abnormalities to account her variable deficits in
memory.” (R. at 501.) She noted that Pldintias “very worried abouter difficulty obtaining
a job and her impending disability claim.ld() Dr. Matthews discusseudth Plaintiff that she
does not have a specific neurald diagnosis for her and sugged that she participate in
psychiatric care so that she should be a candidatecational rehabilitéon. (R. at 501.) Dr.
Matthews noted that after pagation of the report frorthe February 19, 2013, Plaintiff
requested that they not send a copy of thenteo her other providers. (R. at 502.)
E. Sitha Gita Kalapatapu, M.D.

The record contains a treatment noteafioiinitial psychiatric evaluation with Dr.
Kalapatapu in March 2013. (R.%80, 532-33.) Plaintiff reportatiat she would like to receive
treatment for her retrograde amnesia. Plairgifforted that she forgets people that she has met

and forgets conversations thaedias had with people. Shesdebed herself as emotionally
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confused, feeling hopeless, having the inabttit communicate, and having no motivation.
Plaintiff also reported that shedlates herself, has anxiety, isi$trated and depressed, and that
she has trouble sleeping and wak® during the night. Plaintifeported that she has had the
above symptoms since 2004. (R. at 530.) Rfametalled the dates of all of her advanced
degrees during this appointmentd.Y On mental status examiran, Dr. Kalapatapu found that
Plaintiff's “memory for immediate and recent eveappears to be within normal limits.” (R. at
532.) She described Plaintiff as “alert, orientethree spheres, cooperative, and coherent.”
(Id.) Dr. Kalapatapu estimatedathPlaintiff's “[g]eneral knavledge, calculating ability and
intelligence” to be in the “aarage to above averageld.) Dr. Kalapatapu diagnosed
dissociative identity disorder.

F. Donald Layton, Ph.D.

In April 2013, Plaintiff was examined meuropsychologist Donald Dr. Layton, Ph.D.,
on referral from Dr. Saberman. (R. at 535-39.) rRifhireported that shsuffered “some type of
closed head injury while working in Beirutebanon, in 2007 when she was hit in the head by
something metallic.” (R. at 536 Plaintiff endorsed sufferingignificant amnesia and “blank
episodes” ever sinceld() Plaintiff used public transpottan to get to the appointment and
arrived alone. Plaintiff reported she was “abtidgda past neurologist because the neurologist
suggested she “was experiencing some psyahiasues and thahe did not have any
identifiable neurologal diseases.” 1d.)

Dr. Layton stated that PHaiff's “amnesia is quite unustas she basically does not
remember much of her adulthood, [hJowever, sh&ioues to function ingendently, is able to

take the bus, and manages to take cdher own daily living skills.” Ifl.) He noted Plaintiff
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had “extensive work-up” in the past, incing psychiatric, neurological, forensic, and
neurodiagnostic, and that nbreormalities had been foundld{ Dr. Layton also noted that
Plaintiff was not currently participating in abype of psychological gpsychiatric therapy.Iq.)
He stated that Plaintiff was “fidy dramatic in clinical presenian with regards to her various
subjectively reported complaints(R. at 536.) This obseation prompted Dr. Layton to
perform a validity test. (R. at 536-37.) This testealed that Plaintiff verbal responses were
inconsistent and invalid, whidbr. Layton found to be particulgrunusual given her level of
education. (R. at537.) Dr. y#n opined that the alleged 2007 head injury probably did not
occur. (R. at 538.) He explained that Pldiistialleged symptoms were “the exact opposite” as
what occurs in legitimate closed head injuridsl.) (He added that the information that Plaintiff
could not recall was alstnighly unusual.” [d.) Based upon Plairitis responses to his
personality assessment, Dr. Layton diagnosed “nagpressive disorder of at least a moderate
degree of severity” and opinedatti[tlhere may well be somenderlying personality issues
involved in this case as well(R. at 538-39.) He therefore oféxl the provisional diagnoses of
somatoform disorder not otherwise specif dissociative amnesia(R. at 539.)

On May 2, 2013, B. Randal Horton, Psy.D., reviewed the record upon reconsideration
and found Plaintiff's anxiety disder was non-severe, that shd dot have a combination of
impairments that was severe, and that she didatcsfy Parts B or C dfisting 12.06. (R. at
216-17.) He affirmed Dr. Presser’s assessmédt) (

On May 4, 2013, state-agency physician MizRM.D., reviewed the record as to
Plaintiff's physical impairment. Dr. Ruiz found that any alleged physical impairments were not

severe. (R. at 216.) Dr. Ruibted that Plaintiff was seen bhyneurologist in 2013 and that all

10



objective testing and examinations were nornial. Ruiz further noted tit Plaintiff's alleged
symptoms were determined to &g pical per medical staff.
G. Plaintiff's July 2014 Hearing Testimony

Plaintiff testified at the July 2, 2014 adnistrative hearing that during the relevant
period, she worked for a company that manageeldpment projects in post-conflict areas of
Irag. (R. at 137.) She said that she was also a professor at the American University in Beirut,
where she taught a course in politics. (R. at 13h¢ described the institution as a “proper
university,” adding that tis gorgeous, it was wonderful. | loved my work. | can remember that
| lived such a happy E.” (R. at 138-39.)

Plaintiff testified that there was a bombinghsr apartment. (R. at 139.) She stated that
she felt a lot of pressure from the bombintgl.)( Plaintiff said that she believes that she
sustained a brain injury from iog hit in the head with a metabject while in a coffee shop a
few days prior to the bombing. (R. at 139-48he said she passed and developed vertigo
from the bombing. (R. at 140.) Plaintiff furthestiied that she was frequently passing out and
returned home to the United States in 20020%0. (R. at 141.) Plaintiff said when she
returned, she began living witier mother and grandmothgiR. at 141-42.) Plaintiff
represented that she suffers from dizzinesshd¢psonsciousness, and “horrible” headaches. (R.
at 143.)

Plaintiff alleges that her treating doctdr,. Saberman, made up information in her
treatment record. She said that she beli®reSaberman mixed hep with another patient.
Plaintiff indicated that she bdiled complaints against DrSaberman, Mathews, and Layton

because they were not taking care of her.a{R43-45.) She statedatishe was prescribed
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Naproxen for headaches, but takes heeomedications. (R. at 149, 152.)

When asked how she spends her timénduthe day, Plaintiff responded that she
generally does not feel well. 8ksaid that she gets up in thermnog, has a cup of coffee, and
lays back down. She added that later in the slag will get her mail. Plaintiff said that she can
cook, but finds cleaning to be “tough.fd() She stated that heurat takes her grocery shopping
once per month. She said she has a drivees$ie, but does not owrcar. (R. at 150.)

Plaintiff indicated that she doest attend clubs or church, butars from her overseas friends
sometimes. (R. at 151.)
H. ALJ’'s September 2014 Decision

On September 16, 2014, the ALJ issued his datis(R. at 109-16.) The ALJ noted that

Plaintiff met the insured stas requirements through Margt, 2012. At step one of the

sequential evaluation procesie ALJ found that Plaintiff had not engaged in substantially

! Social Security Regulationequire ALJs to resolve aggibility claim through a five-
step sequential evaluation of the evidenSee20 C.F.R. § 404.1520(a)(4). Although a
dispositive finding at any steprminates the ALJ’s revievgge Colvin v. Barnhard75 F.3d
727, 730 (6th Cir. 2007), if fully considered, thexjuential review considers and answers five
guestions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmgrdalone or in combination, meet or
equal the criteria of an impairment $aitth in the Comnssioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 17?

4. Considering the claimant’s resid@iahctional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant’s age, ediarg past work experience, and residual
functional capacity, can the claimant merh other work available in the national
economy?

See?20 C.F.R. § 404.1520(a)(4ee also Henley v. Astrue73 F.3d 263, 264 (6th Cir. 2009);

Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
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gainful activity since July 15, 2007, the alleged ouise of disability. (R. at 111.) The ALJ
found that Plaintiff had the “medically deterralsie” impairments of dissociative identity
disorder; a somatoform disorder, not otheenspecified; a conversiahsorder; an anxiety
disorder; a major depressive disorder; obesity; asthma; and ec2dmadd further found that
Plaintiff does not have an impairment or canation of impairments that has significantly
limited (or is expected to significantly limit) ttaility to perform basic work related activities
for 12 consecutive months. He therefore cotketlithat Plaintiff dognot have a severe
impairment or combination of impairmentdd.]

Following a thorough discussion of the neadievidence in the record, the ALJ found
Plaintiff to lack credibility. The ALJ noted & Plaintiff's “lack of treatment is wholly
inconsistent with [her] allegation of a complete iifigbto engage in allypes of work.” (R. at
115.) The ALJ also concluded that “the objeetilndings in this case fail to provide strong
support for the claimant’s allegations of disabling symptoms and limitations.” (R. at 113.). He
found that that the rec contained no evidence “to suppthrt alleged onset date of July 15,
2007.” (d.)

The ALJ accepted the opinions of gtate-agency reviewing physicians and
psychologists, including their opoms that Plaintiff does not haaesevere impairment and does
not meet the Part B or C criteria for Listihg.06. (R. at 115.) Heasoned that these
physicians and psychologists “are well quatifby reason of training and experience in
reviewing an objective recorchd formulating an opinion as tnitations” and are “deemed to
possess specific understanding o€i@bSecurity disability ppgrams and their evidentiary

requirements.” Ifl.) The ALJ also indicated that hssigned Dr. Deardorff's opinion “great

13



weight.” (d.) He reasoned that Dr. Deardorffds/an examining source and well qualified
because of training and experience to review gectibe record and formulate an opinion as to
medical severity.” Ifl.) He added that DDeardorff’'s opinion “was consistent with other
credible opinion evidence.”ld.)

Finally, the ALJ noted that he reviewea tbvidence “received intbe record after the
reconsideration determinationraerning the claimant’s mentstiatus,” but that it did “not
provide any credible or objectly supported new and material information that would alter the
State Agency’s findings concerning the seveoityhe claimant’s mental functioning.’ld()

The ALJ therefore concluded that Plaintifds not disabled under the Social Security
Act. (R. at 116.)

l. Appeals Council Exhibits

In February 2015, approximately fiveomths after the ALJ rendered his decision,
Plaintiff saw primary care physan James Ganger, M.D., witlomplaints of hip pain and
fatigue. (R. at 11.) Dr. Gangerdered a hip brace and x-rayide also ordered lab work to
assess her fatigue. (R. at 13.) The hip x-raywmasmarkable. (R. at 17.) In addition, the lab
work did not identify a medical cause for Plaintiff's fatigue. (R. at 15-16.)

In March 2015, Plaintiff constdd with neurologist Brenden Key, M.D. (R. at 29-40.)
Based on Plaintiff's reporteddtory, neurologic examinatioand evaluation, Dr. Kelley opined
that Plaintiff's “cognitive and belvéral changes [were] best claaterized as an amnestic mild
cognitive impairment.” (R. at 33.) Pidiff underwent an MRI on May 26, 2015, which was
discontinued due to Plaintiff becoming claoginobic. The MRI showed no evidence of any

hemorrhage, midline shift, or m&lesions and no restricted diffusion to suggest any recent area
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of ischemic change. (R. at 63.)

In October 2015, Plaintiff underwent aunepsychological assessment with Jeffrey
Madden, Ph.D., upon on referral from her attorn@. at 80-88.) Dr. Madden concluded that
he could not ascertain whether Plaintiff sustdiaesignificant traumatic brain injury based on
his review of the records. He also stateat there were no “substarg symptoms reflecting a
post-traumatic stress disorder (although that appedes #odefinite possibility).” (R. at 85.) He
opined that it was probable that some sevdralymatic event could Hanked to Plaintiff's
symptoms, as the symptomatology is clearly psychotit) Or. Madden reported that the
neuropsychological test scoresre/énconsistent, meaning thedme scores may be a reliable
indicator of Plaintiff's ability, bubthers were definitely notDr. Madden remarked that it is
common in cases of severe mental illnessitidividuals do not pgorm consistently on
neuropsychological testing. (R.&.) Dr. Madden furthendicated that although an etiology
cannot be accurately identified, he found “clelhjective evidence of a severe mental
impairment involving the dtortion of reality.” [d.) He opined that this severe impairment
results in the distortion oeality causing Plaintiff's somatoform (physical) symptoms, which
“present significant obstacles” to Plafhigngaging “in competitive employment.’ld()

On October 26, 2015, Dr. Madden completed ataldunctional capacity assessment in
which he determined that Plaintiff was markedr extremely limited in most mental work
related functions. (R. at 89-91.)

. STANDARD OF REVIEW
When reviewing a case under the Sociausigy Act, the Court “must affirm the

Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
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proper legal standards.’Rabbers v. Comm’r of Soc. Séi82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢36 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C. §
405(g) (“[t]he findings of the Qmmissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . .Ujder this standard, tbstantial evidence is
defined as ‘more than a scintilla of evidencelbss than a preponderance; it is such relevant
evidence as a reasonable mind might acaepidequate to support a conclusiorRdgers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfjthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Martheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todihfinding ‘even if there is
substantial evidence in theaord that would have supported an opposite conclusi@iakley
v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)). Finally, even if the ALJ’'s decision me#éte substantial evidea standard, “‘a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the t:er deprives the claimant of a substantial
right.”” Rabbers582 F.3d at 651 (quotirBowen v. Comm’r of Soc. Se478 F.3d 742, 746
(6th Cir. 2007)).

IV. ANALYSIS

In her Statement of Errors, Plaintiff advantege contentions of emro (ECF No. 11.)

Plaintiff first asserts that the ALJ erred in clutling that she had no severe impairments at step
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two of his evaluation. Within this contentiofierror, Plaintiff ontends that the ALJ
erroneously relied upon the statesagy opinions, erroneously failéo consider the entirety of
Dr. Deardorff's report, and erroneously assurtied the absence of psychological treatment
meant non-severity of psychological concernshénsecond contention of error, Plaintiff
submits that the ALJ erred in failing to evakiavhether Listing 12.07 was met or equaled. In
her final contention of error, Plaintiff maimta that a Sentence Six remand is warranted for
consideration of new and material evidencee Umdersigned consideaintiff’'s contentions
of error in turn.

A. Severelmpairment

The Undersigned finds Plaintiff’s first conteam of error to be without merit. As set
forth above, the ALJ terminated his analyaistep two based uporethbsence of medical
records sufficient to establish a medicallyedeinable impairment or combination of
impairments that is severe as conteaigadl under the regulations.

A severe impairment is defined as “any innpeent or combination of impairments which
significantly limits your physical omental ability to do basic work activities,” 20 C.F.R. 88
404.1520(c), 416.920(c), and which lastzan be expected to ld$br a continuous period of
not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). “A severe mental impairment is
‘established by medical evidence consistingighs, symptoms, anddaratory findings, not
only by [a plaintiff's] satement of symptoms. Griffith v. Comm’; 582 F. App’x 555, 559 (6th
Cir. 2014) (quoting 20 C.F.R. § 416.908). Thusdfsigns or laboratory findings substantiate
the existence of an impairment, it is approjeri@ terminate the disability analysiSeeSSR 96-

4p, 1996 WL 374187, at *2 (July 2, 1996) (“In claimswvhich there are no medical signs or

17



laboratory findings to substantidtee existence of medically determinable physical or mental
impairment, the individual must be found nagabled at step 2 of the sequential evaluation
process set out in 20 CFR 404.1520 and 416.920). . Significantly, “[n]Jo symptom or
combination of symptoms by itself can constitatemedically determinable impairment.” SSR
96-4p, 1996 WL 374187, at *2 (July 2, 1996). “[S]ymps” consist of a claimant’s description
of his or her alleged impairment. 20 C.F§404.1528(a). In contrast, “signs” include
“psychological abnormalities vich can be observed.” 20 C.F.404.1528(a)-(b). In addition,
“[p]sychiatric signs are medically demonstrapleenomena that indicate specific psychological
abnormalitiese.g, abnormalities of behavior,end, thought, memory, orientation,
development, or perception.” 20 C.F§404.1528(a)-(b). “Laboraty findings” include
“psychological phenomena which can be shdayrthe use of medically acceptable laboratory
diagnostic techniques.ld. Consistently, the Sixth Circuitas advised that “[w]hen mental
illness is the basis of a disability claim, clinieeldd laboratory data may consist of the diagnosis
and observations of professionalsread in the field of psychopathologyBlankenship v.

Bowen 874 F.2d 1116, 1121 (6th Cir. 1989) (internal quotation marks and citations omitted).
Plaintiff bears the burden of establishing éxéstence of a severe medically determinable
impairment at step twoGriffith, 582 F. App’x at 559.

Substantial evidence suppoaifte ALJ’s step-two determinah. First, the ALJ found
Plaintiff's allegations of symptoms and their sas to lack credibility, a determination she does
not challenge. The ALJ’s edibility assessment is suppattey substantial evidence and
supports his step-two findingAs the ALJ points out, in Augt2012, approximately five years

after her alleged onset bpttior to learning that shcould seek disabilitgenefits, Plaintiff's only
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medical concern was eczema. (R. at 474-T%.)Saberman’s physical, neurological, and
psychiatric examinations all revealed normal findings. (R. at AWh¢n Plaintiff saw Dr.
Saberman less than two months later, she erdlars@esia, difficulty reading, a short attention
span, and sensitive emotions and reactions. tRfairiormed Dr. Saberman that since the last
time she saw her, she discovered that she miglifygta disability benefits and had started the
application process. Dr. Sabern@dfered to refer Plaintiff to a ggialist, but Plaintiff declined.
(R. at 473.) Plaintiff also told Dr. Saberman thla¢ did not lose her ability to perform any of
her activities of daily living or more technicalilitiies such as drivingnd writing. Plaintiff's
representation of her continuatilities, notwithstanding her méy alleged symptoms, provides
further support for the ALJ’s step-two determinati@eeRogers 486 F.3d at 243 n.2 (an
impairment that “minimally affects work” is nsevere (internal qudian marks and citation
omitted)).

Significantly, these are the omblevant treatment recorgsior to Plaintiff's DLI. On
this point, Plaintiff challenges the ALJ's consiaigon of her lack of treatment as a relevant
consideration in assessing her credibility regagydher subjective complains. The ALJ reasoned
as follows:

A lack of treatment is wholly inconsent with [Plaintiff's] allegation of a

complete inability to engage in all typ@f work and is a basis for discounting

[Plaintiff's] subjective complaints. [Plaintiff's] failure to seek treatment during a

claimed period of disability tends to suggest tolerable symptomatology.

(R. at 115.) The Undersigned concludes thafh&did not err in consiering Plaintiff's lack

of treatment.SeeRudd v. Comm’r of Soc. Seb31 F. App’x, 719, 727 (6th Cir. 2013) (minimal

or lack of treatment is valickason to discount severitf)espins v. Comm’r of Soc. Se257 F.
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App’x 923, 931 (6th Cir. 2007) (“The ALJ properlgrsidered as relevatite fact that [the
claimant’s] medical records did not indicate tf@&imant] received sigficant treatment . . .
during the relevant time ped.”) SSR 96—7p, 1996 WL 374188&uly 2, 1996) (in assessing
credibility, the adjudicator must consider, among ofhetors, “[t]he type, dosage, effectiveness,
and side effects of any medication the individaéies or has taken tdevtiate pain or other
symptoms” and “[tJreatment, other than medicatitwe, individual receiveer has received”); 20
C.F.R. 8 404.1529(c)(3) (same}f. Watson v. AstryeNo. 5:11-cv-717, 2012 WL 699788, at *5
(N.D. Ohio Mar. 1, 2012) (“If anything, the dearth of opinions cuts in the Commissioner’s favor,
as, in the Sixth Circuit, it is well establighthat . . . the claimanrtand not the ALJ—has the
burden to produce evidence in support of a disaldlaym.”). Citing WebMD, Plaintiff explains
that somatoform disorders “are mental illnegbas cause bodily symptoms, including pain” and
that the “symptoms may or may not be traceabkepbysical cause.” (Pl.’s Statement of Errors
12, ECF No. 13 (citingVebvD, http://www.webmd.com/mentddealth/somatoform-disorders-
symptoms-types-treatment#1).) deding to Plaintiff, her failure to seek treatment was another
symptom of her somatoform disorder. The flavthis argument is thavthen Plaintiff did seek
treatment, she complained only of eczema and complained of other symptoraierdiye
learned that she could seek diigbbenefits. Regardless, Plaiffits lack of treatment is just
one of many factors the ALJ cadsred in assessing her credityiland arriving at his step-two
determination.

Second, in addition to concluding Plaintffallegations lacked credibility, the ALJ
reasonably relied upon the absence of any objefitidengs in the record in reaching his step-

two determination.See Griffith v. Comm,1582 F. App’x at 559. As the ALJ pointed out, prior
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to filing for disability benefits, Plaintiff complained only eiczema. The treatment records prior
to Plaintiff’'s DLI reveal ony normal physical, neurologicand psychiatric findings.SgeR. at
475-78 (documenting normal examination fimgs); R. at 471-73 (documenting normal
examination finding, including that Plaintiff was “[@l]-appearing”; “[ijn noacute distress”; that
“[n]o disorientation was observed”; that her mawak not elevated, depressed, or anxious; that
her affect was “normal”; and assessing amnleaged upon Plaintiff's seteported symptoms).)
Objective testing conducted subsequent &nfiff’'s DLI, including MRI and EEG testing,
revealed normal findings. In addition, multigigamining physicians who evaluated Plaintiff
after her DLI reported normal mental status exation findings and/orancluded that Plaintiff
was not credible in her presentatioseé¢, e.g.R. at 483-89 (pointing out numerous
inconsistencies in Plaintiff's allegations atwhcluding that she “may have exaggerated her
difficulties”); R. at 493-96 (poilrg out numerous inconsistenciegting that “[tlhere is some
guestion of limited effort and inconsistgy throughout the exafmand noting that
neuropsychological screening revealed that Plaintiff was “generally within the range of
normal”); R. at 530-33 (normal mental statuamination findings); Rat 535-539 (stating that
Plaintiff was “fairly dramatic in clinical presentati”’; that a validity test revealed that Plaintiff's
responses were inconsistent and invalid; @oithg that Plaintiff “continues to function
independently, is able to take the bus, and manages to tala bareown dailyliving skills™).)
Finally, the ALJ reasonablylred upon the opinions of theade-agency physicians, who
all agreed that Plaintiff did ndiave a severe impairment aswtemplated under the regulations.
The ALJ specifically concluded that the stateragy physicians’ review of the Part B and C

criteria for Listing 12.06 was “accepted as an aatmurepresentation of [Plaintiff's] mental
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status.” (R. at 115.) As a threshold matter, as discussed @heVd,J offered numerous bases
for his step-two finding that amply supply sulvgial evidence eveniinout the corroborating
opinions of the state-agency physicians. Regssdkbe Undersigned cdaodes that Plaintiff's
challenges to the ALJ’s reliance upon the stagency opinions are unavailing. According to
Plaintiff, the opinions of the state-agency physisi&did not constitute substantial evidence . . .
in light of the entirety of theecord available to the ALJ, and [because their] findings ultimately
contradicted other determinations made by the ALJ.” (Pl.s Statement of Errors 10, ECF No. 11.)
In support of this assertion, Plaintiff points ¢t the ALJ identified additional non-severe
impairments in his decision. But the ALJ ®dification of these additional, non-severe
diagnoses shows that he properly indepenygeonnsidered the nakcal record, including
consideration of evidence genie after the state-agency physicians rendered their opinions.
See, e.gMcGrew v. Comm’r of Soc. SeB843 F. App’x 26, 32 (6th Cir. 2009) (ALJ did not
improperly rely upon state-agency physicians’ apisiwhere they were out of date where it was
clear the ALJ considered the medical examinations that occutexdled opinions were

rendered and takes into account any changes)y v. ColvinNo. 2:13-CV-01254, 2015 WL
1000672, at *4 (S.D. Ohio Mar. 5, 2015) (“[S]o long as an ALJ considers additional evidence
occurring after a state agency physician’s apinhe has not abuséd discretion.”).

Moreover, the fact that the ALJ added thesgdoses does not undercut his conclusion that the
state-agency physicians’ assessitrof Plaintiff’s limitationsand functional impairment was
correct. See Higgs v. BoweB80 F.2d 860, 863 (6th Cir. 1988) (“The mere diagnosis of [the
condition] . . . says nothing about the seveoityhe condition.” (citation omitted)).

Plaintiff's challenges to the ALJ’s considgéion Dr. Deardorff’s opinion also lack merit.
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Plaintiff complains that the ALJ “erred by not accounting for the @gptoeDr. Deardorff's
report.” (Pl.s Statement of Em07, ECF No. 11.) Significantly,ehSixth Circuit has held that
where, as here, an ALJ’s decision is othensiggported by substantialidence, the failure to
even mention a consultative, non-treating seutoes not constitute reversible errSee, e.q.
Pasco v. Comm’r of Soc. Set37 F. App’x 828, 839 (6th Cir. 2005) (no error where the ALJ
failed to mention report of consultative newgist who only evaluateglaintiff once and was
not a treating sourcelykes v. Barnhartl12 F. App’'x 463, 467-69 (6th Cir. 2004) (failure to
discuss opinion of consultatiexaminer was harmless erroNevertheless, here, the ALJ
discussed various findings of Dr. Dearifisropinion, including noting several of the
inconsistencies that Dr. Deardoidentified and his testing resuttsat suggested Plaintiff gave
limited effort. He then accorded Dr. Deardorffiginion “great weight.”(R. at 115.) Plaintiff
asserts that the ALJ “declined to address a styikieficiency in Dr. Deardorff’s report: nowhere
did the doctor offer any assessment of [Plaintiffibility to perform work-related functions.”
(Pl.s Statement of Errors 7, EG. 11.) Plaintiff concludes is therefore “unclear what the
ALJ even means by giving ‘great wit’ to Dr. Dearddif's opinion.” (Id.) This argument
ignores that earlier in higecision, the ALJ discussed and noted his agreement with Dr.
Deardorff's opinions that Plaitfitis allegations were inconsistent and that she offered limited
effort. Further, the fact th&r. Deardorff did not opine th&tlaintiff had any work-related
limitations supports, not undermines, the ALI®clusion that she does not have any severe
impairments. The ALJ likewise did not err inlifag to offer discussiomegarding the GAF score
Dr. Deardorff opined. As even Plaintiff conced#se Commissioner hasedlined to endorse the

GAF score for use in the Social Security and @Sability programs, and has indicated that
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GAF scores have no direct correlation to segerity requirements ofie mental disorders
listings.” Kennedy v. Astru€47 F. App’x 761, 766 (6th Ci2007) (internal quotation marks
and citations omitted). Finally, the ALJ did not err in failing to address Dr. Deardorff's
statement that “[a]lthough [&ntiff] lives independentlygiven her descriptionf her inability to
recall various thingsshe may have difficulty managing fungisidently,” (R. at 488 (emphasis
added)). Dr. Deardorff explicitly premised his mipn on Plaintiff’'s description of her abilities.
The ALJ made clear, however, that he foundriRiffls allegations andelf-reports to be not
credible.

In sum, the Undersigned concludes thdtstantial evidence supports the ALJ’s step-two
determination. It is therefoRECOMMENDED that Plaintiff's first contention of error be
OVERRULED.

B. Listing Consideration

Within this contention of error, Plaintiffhaintains that the ALJ erred in failing to
evaluate whether she nmtequaled Listing 12.07.

The Undersigned concludes that given the Alsiep-two determinain that Plaintiff has
no severe impairments, he did not err in flto consider whether her impairments met or
equaled a Listing 12.07. 20 C.F.R. § 4041520(a)(4)(fiyou do not havea severe medically
determinable physical or mental impairm#érdat meets the duration requirement in 8 404.1509,
or a combination of impairments that is severe and meets the duration requirement, we will find
that you are not disabled.'Qolvin, 475 F.3d at 730 (“If the Commissioner makes a dispositive
finding at any point in the five-stgpocess, the review terminates.”).

Moreover, the ALJ explicithadopted the state-agency physicians’ opinions that Plaintiff
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did not satisfy the Part B and C criteria Easting 12.06, which necessarily means that she does
not satisfy Listing 12.07, which contaitiee same Part B and C criteria.
It is thereforeRECOMMENDED that Plaintiff's second contention of error be
OVERRULED.
C. Sentence Six Remand
In her final contention of error, Plaifi asserts that remand is warranted for
consideration of new and material estite. The Undersigned disagrees.
Sentence six of 42 U.S.C. § 405(g) pd®s in relevant part as follows:
The Court may, on motion of the Secrgtarade for good cause shown before he
files his answer, remand the case to the Secretary for further action by the
Secretary, and it may at any time order &ddal evidence to be taken before the
Secretary, but only upon a showing that ¢hisr new evidence which is material
and that there is good cause for the failiaréncorporate such evidence into the
record in a prior proceeding . . . .
42. U.S.C. § 405(g). “Sentence-six remands begrdered in only twsituations: where the
Secretary requests a remand before answering thelamt, or where new, material evidence is
adduced that was for good cause not presented before the ag8halala v. Schaefeb09 U.S.
292, 297 n.2 (1993) (citations omitted). The ie@ments that the evidence be “new” and
“material,” and that “good cause” be shown fag thilure to present the evidence to the ALJ
have been defined by the United States Coluppeals for the Sixth Circuit as follows:
“For the purposes of a 42 U.S.C. § 405(@nand, evidence isew only if it was
‘not in existence or available to the ctant at the time of the administrative
proceeding.” . . . Such evidence is ‘material’ only if there is ‘a reasonable
probability that the Secretary would have reached a different disposition of the
disability claim if presentéwith the new evidence.’.. A claimant shows ‘good
cause’ by demonstrating a reasonable justification for the failure to acquire and

present the evidence for inclusion irethearing before the ALJ . . . . [T]he
burden of showing that a remandajgpropriate is on the claimant.”
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Ferguson v. Comm’r of Soc. Se828 F.3d 269, 276 (6th Cir. 2010) (quotihgster v. Halter
279 F.3d 348, 357 (6th Cir. 2001).

The Undersigned concludes that Plaintifé fiailed to carry her burden to demonstrate
that remand is warranted. Riaff seeks to introduce 2015 treatment records and an October
2015 consultative evaluation. First, as the égdp Council pointed ouklaintiff has failed to
show that the evidence is material becausewei$ outside the relevamime period in light of
her 2007 allege onset and March 2012 DISedR. at 2 (“This new information is about a later
time. Therefore it does not affect the Decision . . . .Q3gsey v. Sec’y of Health & Hum. Servs
987 F.2d 1230, 1233 (6th Cir. 1993) (concluding Seitence Six remand not proper in part
because the records at issue ta@fed] to a time outside the scope of our inquiry”). Second,
Plaintiff has not advanced good cause for her failure to acquire and present such records earlier.
As the Commissioner points out, Piif could have sought this type of treatment anytime in the
seven years between her alleged onset and thes Aledision. Indeed, DSaberman offered to
refer Plaintiff for treatment, but shedined. (R. at 473.)

In sum, the Undersigned concludes taintiff has failed tsatisfy her burden to
demonstrate that remand gpaopriate. It is thereforRECOMMENDED that Plaintiff’s third
contention of error bOVERRULED.

V. CONCLUSION

From a review of the record as a whahes Undersigned conglles that substantial
evidence supports the ALJ’s decisenying benefits. Accordingly, it RECOMMENDED
that the CourOVERRULE Plaintiff's Statement of Errors arAFFIRM the Commissioner of

Social Security’s decision.
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VI. PROCEDURE ON OBJECTIONS

If any party seeks review by the Distrizidge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the ba®s objection. 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttied failure to object to the Report and
Recommendation will result in a waiver of the rightieonovareview by the District Judge and
waiver of the right to appeal tpedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,
appellate review of isgs$ not raised in those objections is waiv&wbbert v. Tesso®d07 F.3d
981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategge’s report, which fails to
specify the issues of contention, does not suffiggeéserve an issue for appeal . . . .”) (citation
omitted)).

IT IS SO ORDERED.

Date: February 17, 2017 Efizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITEDSTATESMAGISTRATE JUDGE
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