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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
CLAYTON REED,
Plaintiff,
Case No. 2:16-cv-0002
V. JUDGE MICHAEL H. WATSON
M agistrate Judge Elizabeth P. Deavers

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

This matter is before the Court for coresigtion of Plaintiff'sMotion for Approval of
Attorney Fees Under 42 U.S.C. § 406(b). (ECF No. IT®¢ Commissioner of Social Security
has responded to Plaintiff’'s Motion. (EC®N22.) For the reasons that follow, it is
RECOMMENDED that Plaintiff’'s Motion beSRANTED. It is furtherRECOMMENDED
that the CourAWARD Plaintiff attorney’s fees in the amount$§775.00.

.

On December 15, 2015, Plaintiff filed thigiaa under 42 U.S.C. 8§ 405(b) for review of
a final decision of the Commissioner of So&alcurity denying Plaintiff's application for a
period of disability and disability insurancenedits. (ECF No. 1.) On September 13, 2016, the
Court reversed the decision of the Commissi@mel remanded the action, pursuant to Sentence
4 of 42 U.S.C. 8§ 405(qg), for further admimégive proceedings. (ECF Nos. 17 and 18.)
Following remand, the Administrative Law Judgsued a fully favorable decision on June 28,

2017, finding Plaintiff disabled asf August 1, 2012. (ECF No. 19-1.) The amount of past due
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benefits owed plaintiff wacalculated at $32,424.00 (EGB. 19-3.) The Commissioner
withheld $8,106 (or 25% of the past duenefits) for attorney’s feesld(; ECF No. 19 at 3.)

On August 7, 2017, Plaintiff filed a Motionrfépproval of Attorney Fees Under 42
U.S.C. § 406(b), seekina fee award of $5775.00(ECF No. 19.) The Commissioner has
reviewed Plaintiff's Motion for Attorney Feesd supporting exhibits and concluded that the
requested fee is consistent wilie 25% cap provided by 8§ 40§@nd with the fee agreement
signed by Plaintiff and counsel. (ECF No. 2Zhe Commissioner therefore does not oppose
the Motion for Fees.|d.)

.

Counsel moves for fees pursuant to 42 U.§.@06(b), which providgin relevant part:

Whenever a court renders a judgmdavorable to a claimant under this

subchapter who was represented befbeecourt by an attaey, the court may

determine and allow as part of ifgidgment a reasonable fee for such
representation, not in excessa¥ percent of théotal of the pastiue benefits to

which the claimant is entitled by reason of such judgment. . ..

42 U.S.C. 8 406(b)(1)(A). Pursuant to thisstatthe Court may only award fees for work done

at the district court levelHorenstein v. Sec’y of Health & Human Ser@& F.3d 261, 262 (6th

Cir. 1994) (“[I]n cases where the court remands the case back to the Secretary for further
proceedings, the court will set the fee—limite@¥opercent of past-due benefits—for the work
performed before it, and the Secretary will award whatever fee the Secretary deems reasonable
for the work performed on remand and prior administrative proceedingse’also Gisbrecht v.
Barnhart 535 U.S. 789, 794 (2002) (“The statute demith the administrative and judicial

review stages discretely: 8 406(@verns fees for representatiin administrative proceedings;

§ 406(b) controls fees for representation in court.”).

! Plaintiff's counsel submitted a fee petitionthe amount of $2331.00 at the administrative
level. (ECF No. 19 at 2-3.) The current feguest of $5775.00 sought ingrCourt is separate
and in addition to the $2331.00.d.{)



In evaluating the reasonableness of requdstes] the Court “begin[s] by using twenty-
five percent of the past due benefits as a benchm&é&driquez v. Bowe865 F.2d 739, 746
(6th Cir. 1989) (“While we use that mark astarting point for # court’s analysis, we
emphasize that it is not to be viewedpas sereasonable.”). When a claimant has entered into a
contingency fee agreement entitling counsel tenty-five percent of past-due benefits awarded,
the Court presumes, subject to rebuttat the contract is reasonablé. at 746. The Court,
however, still stands as an “independent chetkthe reasonableness of such arrangements.
Gisbrecht v. Barnharts35 U.S. 789, 807 (2002).

In assessing the reasonableness of alfeeCourt can considervariety of factors
including the hours spent in reg@entation and “the lawyer’s moal hourly billing charge for
noncontingent-fee casesld. at 808. The Court should reduee$ in situations where counsel
“would otherwise enjoy a windfalldzause of either an inordinatééyge benefit award or from
minimal effort expended.’Rodriquez865 F.2d at 746. Even in contingency-agreement cases,
the Court may calculate hourlytea in considering whether award results in a windfall.

Hayes v. Sec'’y of Health & Human Ser@23 F.2d 418, 421-22 (6th Cir. 1990). The United
States Court of Appeals for the Sixth Circuitpewer, has expressed dissatisfaction with the use
of an across-the-board, strhourly rate limitation:

[A] windfall can never occur when, in a case where a contingent fee contract

exists, the hypothetical hourly rate detéed by dividing the number of hours

worked for the claimant into the amount of the fee permitted under the contract is
less than twice the standard rate for swolk in the relevant market. We believe

that a multiplier of 2 is appropriate adlaor in light of indications that social

security attorneys are successful in apprately 50% of the cases they file in

the courts. Without a multiplier, a strinburly rate limitation would insure that

social security attorneys would not,easged over many cases, be compensated

adequately.

Id. at 422.



[1.

Here, in light of the information provided gtl€Court finds that cour$s requested fees
are reasonable. Counsel requests $5775.00 for siateka half hours of work, resulting in an
hourly rate of $350.00. (ECF No. 19 at 6.) Alilgb this rate may exceed the “multiplier of 2”
floor set inHayes the Court cannot say, given the continggature of Sociabecurity Appeals,
that such a fee results an unjust windfall. Furthermorepunsel has produced a contingency
fee agreement indicating that Plaintiff agreegay her twenty-five percent of any past-due
benefits awarded. (ECF No. 19-2.) The attorfe®g counsel now requests is much less than
this twenty-five percent figure. Finally, thindersigned notes thétte Commissioner does not
oppose the request for fees because “the motioonisistent with § 406(b)’s requirements, is in
accord with the fee agreement, and is ntiee reasonable.” & No. 22 at 1-2.)

V.

For the foregoing reasons, itRECOMMENDED that Plaintiff’'s Motion for Approval
of Attorney Fees Under 42 U.S.C. 8§ 406(bJARANTED and authorize Plaintiff's counsel
attorney fees in the amount$§775.00. (ECF No. 19.)

PROCEDURE ON OBJECTIONS

If any party seeks review by the Districtd@je of this Report and Recommendation, that
party may, within fourteen (14) days, file aserve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the basor objection. 28 U.S.&.636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must Bed within fourteen (14) dayafter being served with a copy.

Fed. R. Civ. P. 72(b).



The parties are specifically advised ttta failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal tligdgment of the District CourtSee, e.gPfahler v. Nal Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constitdite waiver of [the defendds} ability to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge's report and recommendati&@ven when timely objections are filed, appellate
review of issues not raised tinose objections is waivedRobert v. Tessob07 F.3d 981, 994
(6th Cir. 2007) (“[A] general objection to a matyate judge’s report, vich fails to specify the
issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).

IT ISSO ORDERED.

Date: September 27, 2017 HEZabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE




