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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ELIZABETH FAYE STEELE,

Plaintiff/ : Case No. 2:16-cv-61
Counter-Defendant, :
JUDGE ALGENON L. MARBLEY
V.
M agistrate Judge Jolson
MENARDSHOME IMPROVEMENT,

Defendant/
Counter-Claimant.

OPINION & ORDER

This matter comes before the Court on Mdn#nc.’s (“Menards”) Motion for Summary
Judgment on Elizabeth Steele’s negligencentland Menards’s counterclaim for breach of
contract. (Doc. 13). As explained below, the Court wiGRANT Menards’s Motion for
Summary Judgment because thetipa have an enforceable settlement agreement that Steele
breached by filing this lawsuit. Menards, hexer, must tender Steele the $2,500 she is owed
under that settlement agreement.

I. BACKGROUND

In January 2014, Steele was shopping for artreddweater at the Menards store at Easton
Town Center. Steele asked a Menards employeettieve the heater from a shelf high above
the ground. To do so, the employee climbed a ladgeroximately fifty to twenty feet tall,
removed the heater from the shélfit then dropped ds he was descending the ladder. The fifty
to sixty-five pound box fell from the top ofdhladder onto Steele’s faceausing a cervical
sprain in her neck and a minasrcussion. Steele was prescrilbéelxeril, a muscle relaxant, for

her injuries.

! The case caption erroneously refers to Menard, Inc. as “Menards Home Improvement.”
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On July 15, 2014, Steele entered into a “lanill Final Release of Non-Litigated Claim”
(“Release”) with Menards to resolve any claims arising from the injuries sustained during her
shopping trip. (Ex. 1 to Affidavit of Michagianna (Ex. A. to Def.’s Mot. for Summ. J.)
("Hanna Aff.”)). By signing and executing the IRake, Steele agreed to perform or forego the
following actions:

e [R]elease, acquit and forever disecge . . . [Menards] . . . fromny and all

rights, claims, causes of action, actions, demands and damages of any kind,
known or unknown, existing or arising in the future, resulting from or related
to personal injuries, emotional diste loss of use, loss of income,
impairment to earning capacity or any other damage or expecseed or
sustained as a result of, or in any way related to, an accident that occurred

on January 7, 2014, in Franklin County, OH at Menards in Columbus OH

[in exchange for a sum of $4000.001d.(T 1 (emphasis added)); and

e [lIlndemnify and hold harmless [Menatdsom any and all actions, claims,

liens, or demands of any nature thexte filed or will be filed against
[Menards] that arise out of these alldglamages to myself, my heirs, assigns,
agents or insurers, resulting or claimed to have resulted from the accident . . . .
[and] pay any costs, expenses, andraétp fees incurred in the defense of
such action. I¢l.  5).

Steele’s execution of the Release also inditahe following: (1) she understood that the
$4,000 she would receive in exchange for the Release was “not only for the injuries and damages
that are now or in the future claimed to hagsulted from the [January 7, 2014] incident,” but
also was “to avoid the uncertymand expense in the commencement and/or delay of continuing
litigation” (id. 1 4); (2) if she was represented by #ioraey, she had discussed the settlement
with her attorney and executed the Release in conformity with any legal advice she received
(id. T 11); (3) she understood and agreed that $4,000 was “fair and equitable under all
circumstances” and that it was all the moneyganmsideration she would receive from Menards

relating to her accidensé¢e id); and (4) she had “read [the] Rake, unders[tood] its terms, and

[signed] it knowingly and by act of free willid. T 13).



When she entered into the Release witmdfds, Steele was represented by an attorney,
Louis Jay Chodosh. According to Chodosh, hd &teele discussed the terms of the Release
before she signed and executedAithough at first she “was nqileased with the settlement,”
she later came around after Chduddexplained the reasons forettamount and the process for
filing suit if she did not accept [it] (Ex. B. to Def.’s Mot. forSumm. J., Affidavit of Louis Jay
Chodosh (“Chodosh Aff.”) 1 1). After she signedlaexecuted the Release, Menards sent Steele
two checks totaling $4,000—one for her attornefes (for $1,500), payable directly to
Chodosh’s law firm, and another (f62,500) made payable to Steele.

Chodosh’s law firm cashed and deposited iesckHor attorneys’des. Steele, however,
did not cash her settlement check; instead, Stakldéges that she calleChodosh shortly after
signing the Release and told hthmat she had changed her mialdout settling. According to
Steele, she talked to her parents Haahe day and then directed Chodostto return the signed
and executed Release to Menards. Chodosh doesamtion any phone call the day that Steele
signed the Release, but he acknowledges thittéereturned Steele’s check to Menards at her
direction.

Steele maintains that, when she signed the Release, she was “very anxious, not clear in
[her] thoughts, and unable to properly comprehehdt was going on,” which she attributes to
the Flexeril. (Affidavit of Elizabeth Faye Stedl&teele Aff.”) at 1). According to Steele, the
Flexeril made her feel “drowsy .... loopy[,] and incoherent.” Id.) Steele claims her anxiety
was compounded by the fact tishie was grieving the deathlodr husband, which occurred nine
months earlier. See id. While Chodosh acknowledges that Steele was having “emotional
issues, at the time,” he believdsat Steele understood the camsences of entering into the

Release. (Chodosh Aff. | 2).



Steele contends that, afteresstopped taking the &teril, she “was able to think more
clearly” and retained a new attorney to pursuavesuit against Menards. (Steele Aff. at 2).
In January 2016, Steele filed a complaint agaMenards in the Franklin County Court of
Common Pleas, alleging negligenc®lenards removed the lawstit this Court (Doc. 1), and
brought a counterclaim against Steleher alleged breach of thielease. (Doc. 4). Menards
now moves for summary judgmeon Steele’s negligence claimdits counterclaim for breach
of contract. (Doc. 13). The matter is fullyidfed and ripe for review.

[1. STANDARD OF REVIEW

Menards moved for summary judgment undiederal Rule of Civil Procedure 56.
Summary judgment is proper when “there is nougee dispute as to any material fact and the
movant is entitled to judgment as a mattetast.” Fed. R. Civ. P. 56(a). The moving party
bears the burden of proof on both pointéaughn v. Lawrenceburg Power Sy&69 F.3d 703,
710 (6th Cir. 2001). In determining whether tetsindard is met, the Court must “view the
evidence in the light most favorable to the fmooving party and drawllareasonable inferences
in its favor.” Crouch v. Honeywell Int'l, In¢.720 F.3d 333, 338 (6th Cir. 2013). As always,
this inquiry turns on “whether ‘the evidengeesents a sufficient slgreement to require
submission to a jury or whether it is so one-sided ¢time party must prevaik a matter of law.”
Patton v. Bearden8 F.3d 343, 346 (6th Cir. 1993) (quotidmderson v. Liberty Lobby, Inc.
477 U.S. 242, 251-52 (1986)). The mere existen@smiintilla of evidence does not suffice to
survive a motion for summary judgment; ratheeréhmust be evidence on which a jury could

reasonably find for the opposing part$ee Andersqrd77 U.S. at 251Copeland v. Machulijs

57 F.3d 476, 479 (6th Cir. 1995).



1. ANALYSIS

As both parties agree, thease hinges on whether the JAy14 Release between Steele
and Menards constitutes an enforceable contrdcdo, then the contract governs, thus barring
Steele’s underlying suit for negligenck.not, then Steele’s suit may proceed.

A. Ohio Law Governsthis Contract Dispute.

This is a diversity case, and, @® parties’ briefing implicly agrees, Ohio law governs.
See Savedoff v. Access Grp.,,IBR4 F.3d 754, 762 (6th Cir. 2008). As such, the Court looks to
“the decisions of the state’sdhiest court when that court haddressed the relevant issudd.
(quotation omitted). If the issue has not beerally addressed, the Court must anticipate how
Ohio’s Supreme Court would ruie the case and may look to deoiss from the Ohio Courts of
Appeals in making that assessmelt.

B. MenardsHas Shown a Breach of Contract.

To establish a breach of contract in Ohialamant must estabhs‘the existence of a
contract, performance by the [claimant], breachh®y [opposing party], and damage or loss to
the [claimant].” Savedoff524 F.3d at 762 (quotation omitted)s the Supreme Court of Ohio
has explained, “[i]t is axiomatic that a settlement agreement is a contract designed to terminate a
claim by preventing or ending lgation and that such agreements are valid and enforceable by
either party.” Continental W. Condominium Unit Owners Ass’n v. Howard E. Ferguson, Inc.
74 Ohio St. 3d 501, 502 (1996). Indeed, Ohio tothighly favor” settlement agreementkd.

Once the parties reach a settlement agreement, it becomes binding and cannot be repudiated by
either party. Klever v. City of Stowl1l3 Ohio App. 3d 1, 4 (1983) (collecting cases). As
explained below, Menards has satisfied all @eta of its breach-of-contract counterclaim

beyond dispute and is entitledjtmigment as a matter of law.



1. Steele and Menards Entered an Enforceable Contract.

Steele does not contest elements two thmotmur of Menards’s breach-of-contract
counterclaim. Instead, Steeleggaes that Menards’s claim failanhd her own suit may proceed,
because the parties did not haveeaforceable contract. Steelgygests that the Release fails as
an enforceable contract for tlereeasons: (1) she lacked the naéctpacity to enter a contract;
(2) she instructed her attorney not to sendRbkease to Menards after she signed and executed
it; and (3) she refused to cash Menards’s settlement chétl. As explained below, each of
Steele’s arguments lacks merit.

a. The Release is Enforceable Despite Steélléged Incapacity from Pain Medication.

Ohio courts recognize that “a party seekingaa a contract becaus# lack of mental
capacity has the burden of proof by clear and convincing evidenGgautbino v. Giurbing
89 Ohio App. 3d 646, 658 (1993) (collecting caseshe test for mental capacity to contract
“is whether the person claimed to be incompeterderstood the natud the transaction and
the effects of his or her own actiondd.

Steele cannot withstand summary judgmanter this test beage her threadbare
statements regarding the effects that her padication had on her capactty enter a contract
fail to rise above a merescintilla of evidence.” See Copelandb7 F.3d at 479.For example,
in Berman v. Kafkathe Eleventh Circuit affirmed enfoement of a settlement agreement where
one party sought to void it on the grounds the was on pain medication that reduced his
capacity to agree to settlement.” 518 F. App’x 783, 784-&@1th Cir. 2013) (per curiam).
In so doing, the court relied heavily on the lafvthe forum state (Florida) which, like Ohio,
“favor[s] settlement agreements and will extthem when it is possible to do sdd. at 785.

And, in a similar nod to Florida (and Ohiojathe Eleventh Circuit noted as follows:



As to capacity . . . mere weakness of mind, unaccompanied by any other

inequitable incident, if the person hasfficient intelligerte to understand the

nature of the transaction and is lefi upon his own free will, is not a sufficient

ground to set aside an agreement.

Id. (quotation omitted);see also Feathers v. Taskeédo. 26318, 2012-Ohio-4917, at | 11
(9th Dist. Ct. App.) (“[A] party’s change of heaegarding the terms of a settlement agreement
does not constitute grounds to set aside the agreem@&iPigtro v. DiPietrg 10 Ohio App. 3d

44, 49 (1983) (“A state of degssion is not equivalent tnental incompetency.”).

Likewise,in Lopez v. Kempthorna Texas district court enfted a settlement agreement
where one party submitted “her own, self-servingdafiit . . . arguing that she . . . remained ill
from a tension headache the whole week in Wwhiee mediation and sktment took place.”
No. H-07-1534, 2010 WL 4639046, at *1, *4 (S.D. Tex. N&y2010). There, as here, the party
opposing the settlement agreement was represbytad attorney; claimetthat she “was given a
prescription” for her illness and “continued saffer from pain, anxiety, and disorientation”
during settlement negotiations; darsupported her argument solellgrough a self-serving
affidavit, all in the face of the signed, executed agreement itdedlfat *1, *4. The court
rejected her argument because she failed tosstugpwith “independent admissible evidence.”
Id. Instead, the court held that when “a party kmayly and voluntarily enters into a settlement,
the agreement will not be voided because that party changes his mindlidter.”

So too here. The parties’ briefirgnd supporting matils, including Steele’sown
affidavit, show that she was represented bya@iorney throughout hesettlement negotiations
with Menards and that she freely discussed th@deof the Release with her attorney before
signing and executing it. (Steele Aff. at Ihddlosh Aff. { 1-2). Indeed, Menards’s supporting
materials show that Steele consciously weighedoptions with her attorney before signing the

Release. (Chodosh Aff. 1 1).



The parties’ briefing and supporting matesiikewise show that Steele understood the
nature of the transaction. ladt, Steele discussed the terms ef skttlement with her attorney,
signed the Release, and then further debidederms of the Release with her paréhét same
day, all before calling her attoety that very afternoon to purgedly call off the settlement
agreement. (Steele Aff. at 1). Thus, lfidavit is not only unsupported, it also seems
internally “inconsistent.”See Lopgz22010 WL 4639046, at *4. Steele understood the nature of
her transaction all too well—she simply tisld the result and tried to unravel it.

Finally, the parties’ briefing and supporting tex@als reveal that Steele understood the
effects of her own actions. If Steele were csefl or unaware that she had settled her claim
with Menards by signing and exdmng the Release, then whyould she call heattorney the
very same day in an effort to unravel the agrent? To the contrary, Steele’s affidavit shows
that she knew exactly what she wkng both when she signed the Relemsgéwhen she later
thought better of it after talking with her parentBut having a “change of heart regarding the
terms of a settlement agreement does not constitute grounds to set aside the agreement.”
Feathers 2012-Ohio-4917, at  11.

In sum, Steele has failed to create a genuisputié of material fact as to whether the
Release is unenforceable due to her allegegawty. She knowingly and voluntarily signed an
agreement which stated that she: (1) had discussed the settlement with her attorney and executed
the Release in conformity with any legal amvishe received (Ex. 1 tdanna Aff. § 11);

(2) agreed that the $4,000 settlement wag ‘dnd equitable under all circumstanced?)( and
(3) acknowledged that she had “read [the] Rageamders[tood] its tersp and [signed] it
knowingly and by act of free will"id. 1 13). Moreover, both her attorney and a notary public

witnessed her signing the Release, butheeitjuestioned her capacity to do sil.)(



If parties could withstand summary judgmentbreach-of-contract claims any time they
submitted a thread-bare affidavit suggestingytlwere “drowsy” or “loopy” from taking
prescription medications, coatts “would tumble likgpins on a bowling alley.”Cf. DiPietro,

10 Ohio App. 3d at 49. That cannot be the caspecially when applying Ohio law, which
“highly favor[s]” settlement agreements as a way to terminate claims and efficiently administer
the resolution of casesSee Continental W. Condominiui Ohio St. 3d at 502. As such, the
Court finds that Steele was competent to formeaforceable contract, and that she did so by
signing and executing the June 2014 Release.

b. The Release is Enforceable Despit=lgts Instruction tdher Attorney not
to Mail it to Menards.

Steele next argues that the Release is unenforceable because she allegedly instructed her
attorney not to mail the signed and executete&s® to Menards the day the agreement was
finalized. Even crediting Steele’s version oeets, this argument is a non-starter because under
Ohio law, there is no general rdtihat requires a contract to Iphaysically deliverd before it is
binding on the parties without agreement to the contrarylhdus. Heat Treating Co. v. Indus.
Heat Treating Cq.104 Ohio App. 3d 499, 509 (1995). In other words, the offeror of a contract
controls the form of acceptancdd. (citing 1 Williston on Contracts, Section 76). Here, the
offeror (Menards) explicitly stated in the Releabat it “will become effective on the date of
execution,”—and that “no rescissi or revocation periods [wel required by governing law.”
(Ex. 1 to Hanna Aff. § 12). These terms arembiguous, so the Court must enforce them
accordingly. Indus. Heat 104 Ohio App. 3d at 509 (“In this egst is undisputed that delivery
as a condition precedent was moéentioned in either documeand that if the release and
agreement are valid without physical delivery tleffect is to completelypar appellant’s claims

against appellee.”).



Because the Release stated that it woddome effective “on the date of execution”
rather than upon delivery, Steedesecond argument lacks mher The signed and executed
Release is not void due to S&slinstruction to her attorney not to mail the agreement to
Menards. See, e.g.Wallace v. Kalniz, Choksey Dental-Ralston, J|nblo. WD-12-048,
2013-0Ohi0-2944, at § 25 (6th Dist. Ct. App.) (tlee absence of an agreement to the contrary,
there is no general lei1in Ohio that requires a contract be physically delivered before it is
binding.”); Waddell v. FrasureNo. 05CA3040, 2006-Ohio-6093, #t16 (4th Dist. Ct. App.)
(“Absent an agreement by the parties to the contecontract need not be physically delivered
before it is binding on the parties.”).

c. The Release is Enforceable Despite 8w&lefusal to Cash her Settlement Check.

Finally, Steele argues that the Release is unenforceable because she refused to cash her
settlement check from Menards and, instead, dirdogedattorney to return it to the company.
Here again, Steele is wrong antesino case law in support.

Under Ohio law, once the parties reach an agreement to settle, the agreement becomes a
contract that cannot be repudiated by either patge Kleverl3 Ohio App. 3d at 4 (“[W]hen
the parties agree to a settlement offer, this ageaegannot be repudiated by either party . . . .”);
Stanton v. HollerNo. 07 BE 29, 2008-Ohio-6208, at 1 24<7th Dist. CtApp.) (refusing to
allow one party to repudiate a settlementeagrent merely because repudiation seemed more
favorable upon further review)The law in Ohio is clear: “one party to a settlement agreement
cannot subsequently unilateraligject the agreement.” Bethke v. Airport Mini Storage
No. 85217, 2005-Ohio-3589, at § 15 (8th Dist. Ct. ApA.d» hold otherwise, and “[t]jo permit a
party to unilaterallyrepudiate a settlement agreementyguld render the entire settlement

proceedings a nullity, even though the agreement is of binding foicte.”
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The fact that Steele changed her mind afferaking with her parentaind later declined
to cash the settlement check that Mendards tedd& her simply is not relevant to the
enforceability of the Releasé&see idat 11 16-17 (finding a meetirgg the minds and enforcing
settlement agreement where “the necessary dectanincluding the releaf] [were] completed
and the settlement check was prepdré¢emphasis added)see also Gray v. Dep’t of Defense
91 F. App’x 137, 140 (Fed. Cir. 2004) (holding that plaintiff could not “negate” settlement
agreement by “return[ing] the moneyigh#o him under the agreement”).

2. Menards Performddnder the Release.

Menards performed its obligation to p&geele $4,000 to settle all claims from her
January 2014 accident. (Hanna Aff. at 1 6-8). Menards performed this obligation by sending
Steele two checks: one for her lawyer (for attoshéges) and the other tteele herself. 1d.).
Menards had no other obligatis under the Releaseld.(at 1 6; Ex. 1 to Hana Aff. at T 1).

Steele does not contest Menasdgérformance under the Release.

3. Steele Breached the Release by Filing this Lawsuit.

Steele breached the Release when she fiisdatvsuit. The Release plainly required
Steele to “release, acquit and forever disciafgenards “from any rd all rights, claims,
causes of actions, demands and dgsaf any kind” that “result[¢din] or related to personal
injuries, emotional distress, loss of use of meg impairment to earning capacity or any other
damage or expense incurred or sustained asudt @&, or in any way related to” her January
2014 accident at the Menards at BasTown Center. (Ex. 1 to Hanidf. at  1). This suit,
which seeks damages for negligence stemming fittat very accident, breaches the Release.

Steele does not contend otherwise.
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4. Menards Suffered Damages as a Result of Steele’s Breach.

Defending against a lawsuit is rarely free. By hailing Menards into court on the eve of
the statute of limitations for her negligence claim, Steele caused damages to Menards, including
all costs, expenses, and attorsiefges required to defend agsi this action. Steele does not
contest Menards’s damages; nor could shesigging and executing the Release, she expressly
acknowledged that Menards would be damaged if she breacheddit.at (14 (“I further
understand and agree thag taimount received in exchange for this Releases. also accepted
to avoid the uncertainty an@xpense in the commencement and/or delay of continuing
litigation.” (emphasis added))).

Perhaps anticipating this result, the Relesse requires Steele to indemnify and defend
for any claims brought against Menardsiettrelate to the released claims:

| agree to indemnify and hold harmlegdenards] from ay and all actions,

claims, liens, or demands of any naturat thre filed or will befiled against [it]

that arise out of these alleged damages to myself, my heirs, assigns, agents or

insurers, resulting or claimed bave resulted from the accident.

(Id. at § 5). Thus, Steele remains contractuatiynd to pay for Menards’s costs of defense in
this action. See Nottingdale Homeowners’ Ass’n v. DarBg Ohio St. 3d 32, 33-36 (1987)

(permitting parties to contractually agree to mae another’'s attorneys’ fees in any ensuing
litigation); see also New Market Acquisitions, Ltd. v. Powerhouse, Ggt F. Supp. 2d 1213,

1227 (S.D. Ohio 2001). Aside from the obvious imbea&athat inheres in the corporation versus
the individual, both parties enjoyed the benefitbeing represented by counsel in the drafting
and negotiation of the Release. Hence, there waty patween the parties, at least with respect
to equal representation in negotiating the rele#sel Menards offered Steele one last chance to

dismiss this lawsuit, thereby rexing any fees she might incur.SgeEx. 3 to Hanna Aff.).

Steele, however, declined that offer and filed suit anyway.
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Having established all elemts of its breach-of-carct counterclaim beyond any
genuine dispute of material fadflenards is likewise entitled tmdgment as a matter of law.
Consequently, Steele’s underlying negligencentlas barred by her enforceable settlement
agreement with Menards.

C. MenardsIsEntitled to Damages.

As explained above, Menards remains entittedamages, including all costs, expenses,
and attorneys’ fees remad to defend against this actioAt oral argument on February 2, 2017,
counsel for Menards suggested that the compaigit be willing to waive any judgment in its
favor as to damages in exchange for an agreefran Steele to waive any rights to appeal this
Court’s decision—thus cohdling this lawsuit.

The Court will take counsel up on thidfey before scheduling a damages hearing.
Accordingly, the parties have thirty days frantry of this Opinion & Order—which imposes
liability on Steele—to enter a ptilated agreement regarding a waiver of Menards’s damages in
exchange for an appellate waiver. If the paréies unable to reach suam agreement within
thirty days, then the Court will be required to set a damages hearing.

CONCLUSION

For these reasons, the Co@RANTS Menards’'s motion for summary judgment
(Doc. 13) on its counterclaim for breach of cantras well as on Stegs underlying claim for
negligence. The parties have thidays to reach an agreemergamling a waiver of damages in

exchange for an appellate waiver. Within ttétty-day window, Menardsust tender to Steele

the $2,500 owed to her under thely 2014 Release and which S¢eecturned to Menards,

paving the way for this lawsuit.
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IT ISSO ORDERED.

/s/ Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: February 7, 2017
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