
UNITED STATESDISTRICTCOURT
SOUTHERNDISTRICTOF OHIO

EASTERNDIVISION

TimothyGales,

Plaintiff,

v. CaseNo. 2:16-cv-123

ThomasP. Charles,et a/., JudgeMichael H. Watson

Defendants.

ORDER

This matteris beforetheCourtfor considerationof the MagistrateJudge's

February16, 2016OrderandReportandRecommendation,ECF No. 3,and

Plaintiffs objection, ECF No. 5.In her Order and Report andRecommendation,

the MagistrateJudgeconductedan initial screenof Plaintiffs complaint and

recommendedthattheCourtdismisstheclaimsagainstDefendantstheOhio

StateHighwayPatrol and theOhio DepartmentofPublicSafety for lackof

subjectmatterjurisdictionand becausePlaintiff hasfailed tostatea claim upon

which this Court can grantrelief. The MagistrateJudgealsorecommendedthat

theCourtdismissall statelaw claimsagainstall individual defendants,because

(1) theofficial capacity claimsseeking monetarydamagesconstitute claims

against the state,which are barred by absoluteimmunity byvirtue of the

EleventhAmendmentto the UnitedStatesConstitution,and(2) the Courtlacks

jurisdictionto consider theindividual capacity claimsbecausethe Ohio Court of
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Claimshasnot ruled on whetherthe individual defendantsare conferred

immunityunderOhio RevisedCode§ 9.86.

In his objections,Plaintiff concedesthat theCourt shoulddismissthe

claimsagainstthe Ohio StateHighwayPatrol andtheOhio Departmentof Public

Safety. Plaintiff alsoconcedesthat hemustproceedin theOhio Courtof Claims

in regard to his claimsagainstthe individual defendantsin their individual capcity.

Plaintiff indicatesthat heis objectingto anydismissalwith prejudiceof the claims

againstthe individual defendants.Plaintiff alsoasksto amendhis complaint.

Briefing ontheobjectionhasclosed,and theOrder and Reportand

Recommendationandtheobjectionare ripe for disposition.

Whena partyobjectswithin theallotted timeto a report and

recommendation,the Court "shall makea denovo determinationof those

portionsof thereportor specified proposedfindingsor recommendations to

whichobjectionis made." 28U.S.C.§ 636(b)(1);see also Fed. R.Civ. P.72(b).

Upon review, the Court "may accept, reject, or modify, in whole or inpart, the

findingsor recommendations made by themagistratejudge." 28 U.S.C.

§ 636(b)(1).

Plaintiff's objection is without merit.TheMagistrateJudgedid not

recommenda dismissal with prejudice of theindividual capacity claims against

the stateemployeedefendants.Indeed, the dismissalwill be withoutprejudice.

Plaintiff's requestto file an amendedcomplaintappearsto be premised on

filing such acomplaintafterproceedingin theOhio CourtofClaims. Plaintiff has

CaseNo. 2:16-cv-123 Page2 of 3



neitherprofferedan amendedcomplaintnor indicatedwith anyspecificitywhat

an amendedpleadingwould contain. A dismissalwithout prejudicewould mean

that Plaintiff could simplyfile a newcomplaintrather than holding this caseopen

pendingan OhioCourtof Claimsdecisionon the immunityissue. TheCourt

thereforeDENIESthe requestto file an amendedcomplaint.

This Court OVERRULESPlaintiff's objection,ECF No. 5,and ADOPTS

and AFFIRMStheOrder and Reportand Recommendation,ECF No. 3. The

Court thereforeDISMISSESWITH PREJUDICEtheclaimsagainstthedefendant

stateagenciesand theclaimsfor monetarydamagesagainstthe state

employeesin their official capacities. TheCourt DISMISSESWITHOUT

PREJUDICEtheclaimsagainstthe stateemployeesin their individual capacities.

TheClerk shall enterjudgmentaccordinglyand terminatethis case.

IT IS SOORDERED.

MlfCHAEL H. WATSON,JUDGE
UNITED STATESDISTRICTCOURT
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