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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JASON KEHREN,
Plaintiff,
Case No. 2:16-cv-133
V. JUDGE SMITH
Magistrate Judge Deavers
JPMORGAN CHASE BANK,
Defendant.

OPINION AND ORDER

This matter is before the Court upon Defendant JPMorgan Chase Bank’s Motion to
Dismiss (Doc. 16). Plaintiff Jason Kehren filed a Response in Opposition (Doc. 18) to whic
Chasereplied (Doc. 19). Additionally pending are Plaintiffs Motion for Leave to file a
Supplemental Memorandum (Doc. 20) which Defendant opposed (DocTh8)issues before
the Court are fully briefed and ripe for review. For the reasons that fdllefendar Motion
to Dismiss iSGRANTED in part andDENIED in part. Plaintiff's Motion for Leave to file is
DENIED as moot.

l. BACKGROUND

Plaintiff Jason Kehren (“Plaintiff”) brings this Fair Credit Reportingt AFCRA”) case
against Defedant JPMorgaiChase Bank Chasé) for Chasés alleged violations of the FCRA.
Plaintiff alleges that Chase incorrectly reported a debt as owing even though Plathfitfetia
for bankruptcy and received a discharge under Chapter 13 of the Bankruptcy Code. (Doc. 13,

Am. Compl. at ). Plaintiff notified Chase of his bankruptcy filingut the error was not
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corrected. (Id. at 16). After several years of attempting to remedy the error, Plaintiff was
rejected for a home loan because of credit issues. Chase fixed the error in De€@dbbéd 2.

Plaintiff filed suit in this case in February 2016, alleging that Chase violadeGRA in
its reporting of his debt.Specifically, Plaintiff assert1) Chaseviolated Plaintiff's consumer
rights by “making false representations about the amount and status of Pailetiff to credit
reporting agencies(2) Chase'failed to accurately conduct a reasonable investigation” into the
errors on Plaintiff's crediteport; and (3Chase'violated the discharge injunction by repeatedly
reporting a debt owed” even thou@ihasewas aware oPlaintiff's past bankruptcy filing.(See
Doc. 13, Am. Compl. atffb, 13, 18). Plaintiff seeks actual damages, statutory damages,
punitive damages, and costs of this action together with reasonable attornsyfer febasés
alleged willful noncompliance anallegednegligent noncompliance in violation of the FCRA.
(Id. at§ 20). Plaintiff also seeks to hothasan contempt foralleged violation of the discharge
injunction, together witrattorney’s fees and punitive damage#d. at § 21). Chasefiled the
instantMotion to Dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure,
arguing that dismissal is warranted on several grounds which will be diddoslow.

[. STANDARD OF REVIEW

Defendantbrings this motion pursuant to Rule 12(b)(6) of the Federal Rulesvdf C
Procedure, alleginghat Plaintifffailed to state a claim upon which relief can be granted.

Under the Federal Rules, any pleading that states a claim for relief must contabnta “sh
and plain statement of the claim” showing that the pleader iseentt such relief. Fed. R. Civ.
P. 8(a)(2). To meet this standard, a party must allege sufficient éastate a claim that is
“plausible on its face.”Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). A claim will be

considered “plausible onsiface” when a plaintiff sets forth “factual content that allows the court



to draw the reasonable inference that the defendant is liable for the miscondget.alle
Ashcroft v. Igbgl556 U.S. 662, 678 (2009).

Rule 12(b)(6) allows parties to challengjee sufficiency of a complaint under the
foregoing standards. In considering whether a compiaiistto state a claim upon which relief
can be granted, the Court must “construe the complaint in the light most favaratble t
plaintiff, accept its allegtions as true, and draw all reasonable inferences in favor of the
plaintiff.” Ohio Police & Fire Pension Fund v. Standard & Poor’s Fin. Servs. LI@ F.3d
829, 835 (6th Cir. 2012) (quotinirectv, Inc. v. Treesh487 F.3d 471, 476 (6th Cir. 2007)).
However, “the tenet that a court must accept a complaint’s allegations as trappiscable to
threadbare recitals of a cause of action’s elements, supported by mere cgratfatsments.”
Igbal, 556 U.S. at 663. Thus, while a court is to afford plaintiff every inference, the pleading
must still contain facts sufficient to “provide a plausible basis for the claimg iootimplaint”; a
recitation of facts intimating the “mere possibility of misconduct” will ndfise. Flex Homes,
Inc. v. RitzCraft Corp of Mich, Inc,, 491 F. App’x 628, 632 (6th Cir. 2012ybal, 556 U.S. at
679.

1. DISCUSSION

Chaseseeks to dismissach ofPlaintiff's claims on various groundsWith respect to
Count OneChaseargues thaPlaintiff cannot allege either a negligent or willful FCRA violation
by Chase. Chase argues that Plaifdifs to allege actual damagesd thus, does not set forth a
sufficient negligent~CRA violation claim. Chasealso argues Plaintiffs Amended Cepfaint
does not contain allegations support a claim of aillful FCRA violation. Chaselast argues

for dismissal of CountWo, asseling that damages are not available in private actions to enforce



a discharge injunction because 11 ICS§ 524does not include an enforcement mechanism
The Court will address each of these arguments in turn.
A. Negligent Violation of the FCRA

Chasefirst contends that Plaintiff fails to allege actual damages arising fromlaime c
sufficient to state a claim foregligent violation of the FCRA.

It is well-settled that a claim of a negligent FCRA violation requires the plaintiff to
sustain actual damages as a result of the violation. The BGRES, in pertinent part:

Any person who is negligent in failing to comply with any requirement imposed

under this subchapter with respect to any consumer is liable to that consumer in

an amount equal to the sum of—

(1) any actual damages sustained by the consumer as a result of the fadlure; an

(2) in the case of any scessful action to enforce any liability under this section,

the costs of the action together with reasonably attorney’s fees asideteby

the court.
15 U.S.C. 816810. Actual damages can take many forms including both condegteages in
the forms of costs and “humiliation and mental distreg&ath v. First Union Nat. Bankd49 F.
App'x 354, 361 (6th Cir. 2005¥3ee alsaRobinson v. Equifax Info. Servs., LL850 F.3d 235,
240 (4th Cir. 2009)damages included “(1) loss of opportunity in the home mortgage market,
(2) emotional distress, and (3) loss of income from missing approximately 206 dbwork
addressing [the defendantisjstakes’).

Chaseargues Plaintiff's only actual damage allegedly causedChgsés failure to
provide accurate information is Plaintiff was rejected for a home loan and lgiosential
equity to be gained from a home purcha€taseargueshat the loss of a home loan is not an

economic damage, “as the borrower would similarly be free fronolhgation to repay the

loan.” (Doc. 16, Mot. at b In response, Plaintiff argues that denial of a home loan application



is a sufficient allegation of actual damages to constitute a claim for ndgligéation of the
FCRA. (Doc. 18, Mem. Opp. at 4Plaintiff further asserts that the Amended Complaint also
alleges the number of inquiries into Plaintiff's credit history also had an &dwepact on his
credit score. I¢l. at 5).

The Court finds Plaintiff has sufficiently alleged actual damages resutbngGhasés
alleged violation of the FCRA to survivEhasé Motion to Dismiss. In his Amended
Complaint, Plaintiff asserts th&hasés alleged credit reporting errors caused Plaintiff to be
rejected for a home loaand that damages were approxieiat$40,000 Chase argues that
damages arising out of a loss of potential equity are not plausible but provides nobtsss f
claim. As the Fourth Circuit Court of Appeals has recognized, the “loss of opppritutite
home mortgage markets a viable basis for actual damagedRobinson 560 F.3dat 240
Although Chase argues that lost opportunity damages are “far too speculativedovieealae,”
Chase will have the chance to advance that argument at later stages in this litifation19,
Reply at 34 (citing Casella v. Equifax Credit Info. Serv&6 F.3d 469, 47576). Whether
Plaintiff can prove his damagess the plaintiff failed to do i€asella—is a question for a later
day. Casella 56 F.3d at 471 (noting case was decided at summary judgment stage).
Accordingly, Chasés request for dismissaf Plaintiff's claim for negligent violation of the
FCRA is denied.

B. Willful Violation of the FCRA

Chasenext contends that Plaintiffs Amended Complaint does not contain sufficient

allegations to sugge&thase committed a willful violation of the FCR&cause Plaintiff has not

alleged any facts which, if proven, would sh@Wwaseknowingly and intentionally committed an



act in conscious disregard for the rights of others. In his response, Plaintiff dcssddreds
Chasés contention.

Section 1681n(agstablishes thdf{a]ny person who willfully fails to comply with any
requirement imposed under this subchapter with respect to any consumer is liahég to t
consumer ...” The Supreme Court has definitively determined that the term “vyiffuh
81681n encompasses knowing and reckless violations of the FGa#eco Ins. Co. of Am. v.
Burr, 551 U.S. 47, 56 (2007).

After construing all factual allegations in Plaintif's Amended Complaint as-tagit is
required to de-the Court finds Plaintiff has met this relatively low standarBlaintiff's
Amended Complaint expressly states that Plaintiff noti@&édseand a credit reporting agency,
which in turn also notified Chase, but the information on Plaintiff's report whaattcorrected
over a period of several years. Plaintiff alleges tleapdethese notificationsChasecontinued
to report that Plaintiff owedChase$10. Plaintiff also alleges Chase “only conducted a
reasonable investigation” after Plaintiff hadtaihed counsel.(Doc. 13, Am. Compl. af 13).
Thesefactual allegations throughout Plaintiffs Amended Complaint allow the Courtale dr
reasonable inference that Chase knowirigled to conduct a reasonable investigation into the
matter in violatim of the FCRA. D’Ambrosio v. Maring 747 F.3d 378, 383 (6th Cir. 2014)
(“For a complaint to survive 12(b)(6) motion], it must. .contain either ‘direct omferential
allegations respecting all material elements necessary for rgaaveer a viabléegal theory.™
(quotingPhiladelphia Indem. Ins. Co. v. Youth Alive,.|n€32 F.3d 645, 649 (6th Ci2013))).

In construing all welbleaded factual allegations in favor of Plaintiff, the Court finds that
Plaintiff has stated a plausible claim uponiehirelief can be grantede., that Chase knowingly

and/or recklesslgommitted a violation of thECRA.



C. Count Two

Chase argueghat Plantiffs second cause of actienviolation of the discharge
injunction—has no reasonable ground under the bgause the Sixth Circuit has held that
damages are not available in private actions to enfodescharge injunctionPlaintiff, responds
by relying onin re Perviz 302 B.R. 357, 36870 (Bankr. N.D. Ohio 2003), a bankruptcy court
decision, as suppothat Plaintiff may bring an action to holdhasein contempt. Plaintiff
further asks this Court to “remove the claim to the correct forum or to decideat other way
this claim should proceed.” (Doc. 18, Mem. Opp. at 7).

As Chasecorrectly points oy the Sixth Circuit has determined that there is no private
right of action under 11 U.S.@.524. Pertuso v. Ford Motor Cp233 F.3d 417, 4223 (6th
Cir. 2000) Further, it is not the job of the Court to instruct Plaintiff where to file a complaint o
decide how a claim should proceed. It is up to the parties to determine litigaategstr
Accordingly,Chasés motion to dismiss Count Two is granted.

V. CONCLUSION

For the foregoing reasons, JPMorgan Chase Bank’s Motion to DisnG&8ANTED as
to Count Two. Asfor Count One, JPMorgan Chase Bank’s MotiorDEENIED. Plaintiff's
Motion for Leave to file iDENIED as moot. The Clerk shall remove Documgétfrom the
Court’s pending motion list.

IT1SSO ORDERED.
[s/ George C. Smith

GEORGE C. SMITH, JUDGE
UNITED STATESDISTRICT COURT
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