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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

HEATHER SHUSTER,
Plaintiff,
V. Civil Action 2:16cv-136
JudgeGeorge C. Smith
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

REPORT AND RECOMMENDATION

Plaintiff, Heather Shuster, acting on behalf of C.L.E., a minor, filed this actiekirg
review of a decision of the Commissioner afctl Security denying C.L.E. application for
supplemental security incomekor the reasons that follow, it RECOMMENDED that the
Court REVERSE the Commissioner of Social Security’s roisability finding andREMAND
this case to the Commissioner and the Administrative Law Judge under Sentencef Four
8§ 405(g).

l. BACKGROUND

Plaintiff filed C.L.E’s application for supplemental security income on August 22, 2012,
allegingthat C.L.E became disabled on December 31, 2007. (Do, FAGEID #: 62).After
initial administrative denials of her clairan Administrative Law Judg€'ALJ”) held a hearing
on May 22, 2014.(ld., PAGEID #: 80). Both Plaintiff and C.L.E. testifiedld., PAGEID #:
80-112). The ALJ issued a decision denying benefitsJane25, 2014. (Id., PAGEID #: 62

75). Plaintiff filed the instant case on February 2, 2016, seeking review of theodedesiying
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C.L.E.’s application for supplemental security income, and it is now ripe for re\(e@eDoc. 4
(complaint); Doc. 10 gdminstrative recoryf Doc. 11 étatement of specific errgrsDoc. 15
(Commissiones response); Doc. 16 (Plaintiff's reply)).

A. Educational Records

Sharon Gadd|<C.L.E's first gradeteachercompleted a teacher questionnareOctober
4, 2012 (Doc. 106, PAGEID #: 210). The portion of the form pertaining to interacting and
relating with otherglirectedMs. Gaddigo answer questions using the following scale: 1 for no
problem; 2 for a slight problem; 3 for an obvious problem; 4 for a serious problem; and 5 for a
very serious problem.Id., PAGEID #: 213). 1t also asked Ms. Gaddis to rate the frequency of
the problem, whether it occurred monthly, weekly, daily, or houtky.). (Ms. Gaddis answered
that C.L.E. has slight problem seeking attention appropriately frequency indicatedjaking
turns in a conversatiofmo frequency indicatedand using adequate vocabulary and grammar to
express thoughts/ideas in general, everyday converqataly). (Id.). Ms. Gaddis indicated
that C.L.E. hasan obvious problem relating experiences and telling stddegdy), using
language appropriate to the situation and listgaily), and introducing and maintaining
relevant and appropriate topics of conversafion frequency indicated). Id.). She further
answered that C.L.E. hasserious problem playing cooperatively with other childcaaly),
making and keeping friendslaily), and expressing anger appropriat@sily). (Id.). Finally,
Ms. Gaddis stated that C.L.E. hasvery serious problem asking permission appropriately
(daily), following rules (classroom, games, spo(tiily), respecting/obeying adults in authority
(hourly), andinterpreting meaning of facial expression, body language, hints, and sarcasm

(hourly). (d.).



Ms. Gaddis indicated that she has used a behdigoigline plan, timeout, and removal
from the classroom in an effort to modify C.L.E.’s behavidd.)( She also stated that C.L.E.
“appears to understand/comprehend what is expected of her, but she does not askssioperm
to do things, bosses other students, and does not show respect or obey thedules.” (

Mrs. Rupe, C.L.E’'s second grade teachmympleted a teacher questionnaire and a
Conners Teacher Rating Sc&tevisedform on March 5, 2014. (Doc. & PAGEID #: 256
54). Mrs. Rupe answerednter alia, that C.L.E.occasionallydoes notlistenwhen spoken to
directly; losesthings necessary for tasks and activities (school assignments, pencils, 9t books
fidgetswith herhands other feetor squirmsin her seat;has difficultywaiting in line; losesher
temper;actively defies or refusés comply with adults’ requests or rules; is angry or resentful;
is spiteful and vindictive; initiatephysical fights;lies to obtain goods for favors or to avoid
obligations (.e., “cors” others);is fearful of trying new things for fear of making mistakes
blames herself for problems, feggilty; and issad, unhappy, or depressetd.)( She indicated
that C.L.E. often hadifficulty sustaining attention in tasks or activitiespa@s, dislikes, oiis
reluctant toenga@ in tasks that require sustained mental efftwds difficulty playing or
engagig in leisure activities quietlypullies threates, or intimidatesothers; andis self
conscious or easily embarrass€ttl.). Finally, Mrs. Rupe answered that C.L.E. very often fails
to give attention to details or making careless mistakes in schoolwork; does ot tfaibugh
on instructions and fails to finish schoolwork (not doeoppositional behavior or failure to
understand);has difficulty organizing tasks or activities; is easilgtihcted by extraneous
stimuli; leavesherseat in classroom or in other situations in which remaining seated is expected;

is “on the go” or ofen acts as if “driven by a motor;” talks excessively; blurts out answersbefor



guestions have been completed; interrupts or intrudes on oghgrd(tts into conversations or
games), and is fearful anxious or worrietd.)(

The academic performanceadaclassroom behavior portion of the questionnaire used a
five-point scale ranging from 1 for problematicfor in between problematic and averagdor
averaged for in between average and above average, 5 for above aveldgat 261). Mrs.
Rupeindicated that C.L.E. is average in reading, math, and written expression, armghtly sli
above average, a 4, in homework completioid.).( She answered that C.L.E.’s classroom
behavior is problematic in her relationship with peers, following directioes/rand disrupting
class. [d.). Mrs. Rupe’s written observations natggr alia, that C.L.E. “is often impulsive in
behavior. She says things that sometimes do not have anythingvtthar work. She often
complains about any/all ailmentsdagets involved in other people’s businesdd.)(

As Plaintiff notes, “the second item from Mrs. Rupe, the Conners scale, wasiméday
to the first part of the form, utilizing a similar scale to rate the frequency ofrceghaviors.”
(Doc. 11at 4). The Court agrees, so only notes Mrs. Rupk&ervations that it was “pretty
much true (often, quite a bit)” that C.L.E. argues with adults and it was “very mucfvémnye
often, very frequent)” that C.L.E. disturbs other children, interrupts or introexhers €.g,
butts into others’ conversations or games), and is excitable and impulsive. (Bod®?AGEID
#: 252).

B. Relevant Medical Records

Two psychological evaluations and a medical interrogatory are pertinemdiiifPs

statenent of errors.



1. Radha B. Nadkarni, Ph.D.

Psychologist Radha B. Nadkarni, Ph.D. examined C.L.E. in May and June 2012, upon
referral from C.L.E.’s counselor for an Attention Deficit/HyperatyivDisorder (ADHD)
evaluation. (Doc. 10, PAGEID #: 388).Shenoted C.L.E.’s affect did not present any “major
threat to the validity of testing.” Id.). Dr. Nadkarni reported that a brief screen of C.L.E.’s
general cognitive ability resulted in an overall score in the average ramgjeer performance
on a conputerized measure of sustained attention and inhibitory control (TOVA) was inelicat
of difficulties associated with attentionld(, PAGEID #: 388-89).

Dr. Nadkarni observed that:

Norm-referenced rating scales (Child Behavior Checklist/Teacher's REport

and Conners’ Parent and Teacher Rating Scale Revised (L)) were completed by

mother and teacher. Both respondentted ADHD, Combined Type,

oppositional defiant problems, affective problems, aggressive behavior, restless
impulsivity, and emotional liability in the clinically significant range (T scere

70). Teacher rated social problems, withdrawn behavior, amdagyee

developmental problems in the clinically significant range.

(Id., PAGEID #: 389). She indicated that somatic complaints were in the borderline rehpge. (
With respect to C.L.E.’s diagnoses, Dr. Nadkarni found that:

[hlistorically, [C.L.E.] has been diagnosed with Anxiety Disorder, NOS. Parent

and [C.L.E.] endorsed 2 symptoms of Separation Anxiety Disorder, Parent

endorsed 1 symptom of PTSD. [C.L.E.] denied experiencing/witnessing any

traumatic event [C.L.E.] continues to meet the criterfar anxiety disorders,

NOS. In addition, she meets the criteria for ADHD, Inattentive Ti4i<.00)

and Oppositional Defiant Disorder (313.81).

(Id.). She also indicated that “[a] diagnosis of psychotic disorder continues to needutedbe r
out.” (Id.).

Dr. Nadkarni found the ratings indicative of affective problems, resti@sslsivity, and

emotional liability are likely symptoms related to C.L.E.’s diagnose®ADHD, ODD, and



anxiety. (d.). However, Dr. Nadkarmadvisedthat if these symptomsepsist or worsen after

C.L.E.’'s ADHD, ODD, and anxiety is treated, “a mood disorder may need to be ruledldu.”

In determining whethethere was evidence to support a diagnosis of autism spectrum

disorder, Dr. Nadkarni noted that C.L.E. had appropriate eye contact and joitibajte/as able

to interact with her, and seemed to enjoy the interactidd.). (Dr. Nadkarni thus found no

eviderce of autism spectrum disorder but notledat “[i]t is possible that her reported diffitty

with social interaction may be due to aggressive and defiant behavidr)! Dr. Nadkarni's

recommendations included the following:

1.

(1d.).

Psychoeducation for parents iticrease knowledge of ADHD, anxiety and
ODD - the Nationwide Children’s Hospital ADHBcademy . . . , Russell
Barkley’s bookTaking Charge of ADHDRoland Rapee’s bodKelping Your
Anxious Child Alan Kaalin’s book The Kazdin Method of Parenting the
Defiant Childrenand websites (such as CHADD.org).

. Consultation with the pediatriciargarding medication options.

Share the results of this evaluation with school personnel to see if any
accommodations can be made for [C.L.E.], based on her diagnosis of ADHD.
Accommodations might includedn-1 or small group instruction to help with
attention, allowing frequent breaks, reduced workload, frequent
prompts/reminders to stay on task, daily communication between home and
school regarding attention and work performance, and use of a reward system
to reinforce on-task behavior.

Ongoing outpatient therapy with Ms. Lerner to reduce anxiety symptoms and
increase compliance. Use of evidefesed interventiorse.qg., Barkley’s
Defiant Children or Incredible Years Programs likely to be helpful in
teaching parents more advanced behavior managdeskiés.

Finally, Nationwide Children’s Hospital offers social skills training (STAR
program) through Speech and Language Pathology Clinic (call (614) 722
2200 for details). Given her ADHD diagnosis and difficulty with social
interaction, [C.L.E.] may & eligible toreceive social skills traininghrough

this program.



2. Courtney Kerns-Huffman, Ph.D., L.P.C.

Dr. CourtneyKernsHuffman, Ph.D., L.P.C. provided psyclological evaluation of
C.L.E. (Doc. 108, PAGEID #: 76%70). C.L.E.’'s pediatrician referred.ICE. to Dr. Kerrs-
Huffman “for a mental health treatment as a result of a range of behagguakirelated to her
diagnosis of Attention Deficit Hyperactivity Disorder” and because hevssdi C.L.E. and her
mother “were in need of coping strategies and skills to successfully magagd.[s]
problematic patterns of behavior and home and at schota.; RAGEID #: 761). Dr. Kerns
Huffman acquired information concerning C.L.E.’s backag from “a range of detailed
medical records and a clinical interview with C.L.E.’s biological motheoth “regarded to be
accurate sources of information.Id,).

Dr. KernsHuffman stated that:

[C.L.E.] has historically experienced difficulty successfully navigatschool

rules and academic expectations. Her mother has frequently received reports

indicating that [C.L.E.’s] teacher has observed her engaging in counterproductive

behavior including initiating negative interaction with peers digtegarding
academic expectations. [C.L.E.] displays socially inept behaviors thanpres

challenges to maintaimg meaningful relationships with other students. She has a

history of problematic behavior in social settings and lack of understanding about

ways to positively interact with peers. Documentation indicates hibatpast
behaviors in academic placement weaignificant enough that [C.L.E.] often
received disciplinary action resulting in consequences in the school setting.
(Id., PAGEID #: 76362). Dr. KernsHuffman notegd however, that academic reports fsdwn
recent improvement.ld., PAGEID #: 762).

Dr. KernsHuffman noted C.L.E.’s behavior during the psychological evaluation was
cooperative and focused, and her pleasant affect and persistence indicatessthastits are
likely to be an accurate assessment of her current functionitdy,”PAGEID #: 763).She also

noted that C.L.E.’s behavior during testing was a “sharp departure from thedsehatishe has

reportedly historically demonstrated during academic oriented tasks inhib@ soivironment.”
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(Id.; see also id.PAGEID #: 765 (noting that C.L.E.’s cooperative and focused behavior “could
be attributed to -to-1 testing” and did not “compmise the integrity of the test results”In
contrast, Dr. Kerngluffman observed thaC.L.E. “is typically disruptive in her patterns of
behavior” at school and home ardkfnonstrates significant difficuligy successfully completing
tasks and responsibilities.’ld(, PAGEID #: 763) She explained that C.L.E.’s “behavior creates
significant obstaclesin her learning process and ability to acclimate in an academic
environment.” [d.).

Dr. KernsHuffman found that C.L.E.’s difficulty in peer relationships can be attributed
to her “inept sociatlisruptive behaviors, and inappropriate patterns of interaction with peers.
(Id.). She also determined that, because of C.L.E.’s “actions, deansikimg, and avoidance
behavior,it has become increasingly difficult to redirect [C.L.E.’s] maladaptive pettef
behavior in the home and school environmentd.)( Dr. KernsHuffman stated that C.L.Es
considered to be near the average range of cognitive functioning for her age dedegeh
(Id.). However, Dr. Kerngduffman opined that C.L.E.’s “problematic patterns of maladaptive
behavior” may have “created perceived intellectual deficitkl’, PAGEID #: 765).

Specifically as toC.L.E.’s social emotional functioning, Dr. Kerftoffman's findings
included that C.L.E*has difficulty forming meaningful relationships due to her inability to-self
regulate and her lack of awareness for the imggetther behavior has on her peersgesires
the company of her peers in home and school environmertsinfartunately this interaction
often manifests in ways that are inapprafe and socially unacceptablestfuggles to verbally
express thoughts and feelings in appropraégs and lacks impulse controlghd “lacks the
ability to selfregulate and has limited awareness of the thoughts and feelings of those around

her.” (Id., PAGEID #: 766). Dr. KernsHuffman noted that C.L.E. can be withdrawnda



defiant, can fail to make eye contact, and can have moods that fluctuate “treméendvesly
when unprompted. 1d.). Dr. KernsHuffman stated that C.L.E. “engages in socially
inappropriate behavior and expresses a lack of reasoning skills reldbedsame.” 1¢l.). She
also noted that C.L.E. “lacks the ability to delay gratification and is wilingngage in acting
out behavior to have her needs met immediatelyd.).( Dr. KernsHuffman concluded that
C.L.E. had a lack of reasoning skills related to inappropriate behavior, anemdeér lack of
acknowledgement for social boundaries and inability to comprehend socially aceeptabl
behavior. [d.).
Based on an assessment completed on December 19, 2013, DrHKi#man described
C.L.E.’s inerpersonal difficulties as follows:
An inability to build or maintain satisfactory interpersonal relationships with
peers and teachers. An analysis of the current Behavior Evaluation Scale
indicates that the following behaviors continue to be noted at tena weekly
basis:  Fights with brothers, sisters, or friends (continuously), Responds
inappropriately to friendly teasing, joking, name calling, or sarcastic rksma
(continuously), Does not share possessions or materials (continuously), Does not
allow others to take their turn, participate in activities games (weekly), Gets upset
when bumped, touched, brushed against (continuously), Has little interaction with
peers (continuously),sl not accepted by other children or adolescents in the
neighborhood (continuously), and Responds inappropriately to others’ attempts to
be friendly, complimentary, sympathetic (continuously).
(Id., PAGEID #: 76%68). She stated that C.L.Ean be “expected to experience difficulty with
assimilating to a school environmenfjgaging in selfegulation, engaging in positive patterns
of communication, and functioning academically and socially with continued aweidaf
coping strategies.”ld., PAGEID #: 769).
In conclusion, Dr. Kernsluffman stated, “It is my professional opinion that C.L.E.’s

compromised selfegulation skills negatively impact her ability to function well in academic,

home, and social settings. This coupled with her lack of understanding for behavioral



expectations and interpersonal skills create obstdol@er ability . . . to function effectively in
her daily life on a consistent basis.ld.( PAGEID #: 59-70). Dr. KernsHuffman noted a
current diagnosis of ADHD and indicated that C.L.E. is “currently being obsertsshatment to
rule out Intermittent Explosive Disorder.” Id(, PAGEID #: 770). Her recommendations
included:

1. Continued mental health treatmeathelp [C.L.E.] learn coping skills for self

regulation and anger management.
2. Continued improvement with taking ownership of actions.

3. Continue working through mental health treatment plan.
4. Continued behavior modification training.

(Id.).
3.  C.R. Block,M.D.

Dr. C.R. Block, M.D. completed a medical interrogatory on February 14, 2014, sent to
him by the ALJ. (Doc. 140, PAGEID #:. 64955). Although he never examined C.L.E.
personally, he indicated that he reviewed the evidence supplied to him withdhegatory.
(Id., PAGEID #: 649). Dr. Block opined that none of C.L.E.’s impairments, either indilydual
or in combination, met or equaled the requirements of any of the listing asbddsitrithe
Listing of Impairments. I{., PAGEID #: 652). Dr. Block opined specifically anter alia, the
domain pertaining to interacting and relating with otherd., PAGEID #: 653). With respect to
that domain, Dr. Block indicated that C.L.E. hakess thanmarked impairment. I1d.). When
asked to describthe child’s functioning and discuss the evaluation of this domain, Dr. Block
answered “see 2E,” the teashquestionnaire completed by Ms. Gaddisl.)(

C. RelevantPortions Of The ALJ’s Decision

The ALJfirst found that C.L.E. was a scheaye childwhen the application was filed
and as of the date of the decision. (Doc21@AGEID #: 65). Next, the ALJ found that C.L.E.

had not engaged in substantial gainful activity since her alleged onset ldate.Gping to the
10



next step of the sequential evaluation process, the ALJ concluded that the child had severe

impairments includingchronic constipation and encopresis, obesity, an anxiety disader,

attention deficit/hyperactivitydisorder,an oppositional defiant disorder, allergic rhinitsnd

Tourette syndrome.Id.).

The ALJ also found that C.L.B.impairments did not, at any time, meet or equal the

requirements of any section of the Listing of Impairments, or functionedjual those

requirements. (Id., PAGEID #: 6574). In reviening the six domains of functioning that are

pertinent to a child’®enefits application, the ALJ determined

(Id.).

1. C.L.E.hasa “less than marked” limitation in acquiring and using information;

2. C.L.E.hasa “marked” limitation in attending and compieg tasks;

3. C.L.E.hasa “less than marked” limitation in interacting and relating with others;

4. C.L.E.hasa “less than markedimitation in moving about and manipulating objects;
5. C.L.E.hasa “less than marked” limitation in the abilitty care for heself; and

6. C.L.E.hasa “less tharmarked” limitation in health and physical wéléing.

Particularly relevant aré¢he ALJ’s findings concerning interacting and relating with

others. As to that domain, the ALJ found the following:

The claimant has less than marked limitation in_interacting and relating with
others The claimant’s mother testified that the claimant has difficulty getting
along with other children and is often aggressive and demanding with other
children and adults at home. The objective evidence indicates that the claimant
was sometimes demanding or uncooperative during treatment, including therapy,
yet the psychologists who evaluated the claimant noted that her eye contact was
good, that she communicated effectively, was compliant, and that rapport was
easily established (Exhibits 4F/1, 2; 16F/2, 6). Her teacher indicateiga of
difficulty in this area, and stated that the claimant appears to understand what is
expected of her in social interactions, but that she does not ask for permission to
do things, bosses other students, and does not show respect or obey rules.
(Exhibit 2E/4). However, she does not receive special programming at school,

11




and she was terminated from behavioral therapy through the Children’s Hospital
after successfully completing behavior modification sessions (ExhibitLl2DF/
Further, although she was diagnosed with Tourette syndrome tics, they were not
observed or heard during behavioral therapy, and she presented as appropriate for
her developmental age during the hearing (Exhibit 10F). Dr. Block opined that
the evidence supported a finding that the claimant’s difficultthis area is less

than marked, which is consistent with the totality of the evidence.

(Id., PAGEID #: 72).Because a finding of one “extreme” limitation or two “marked” limitations
is needed in order to support an award of benefits, the ALJ dersadifPt claim. (Id.,
PAGEID #: 75).
. STANDARD OF REVIEW

The Sixth Circuit has summarized the regulations concerning a child’s atuplicfor
disability benefits, stating:

The legal framework for a childhood disability claim is a thstsp inquiry
prescribed in 20 C.F.R. 816.924. The questions are (1) is the claimant
working, (2) does the claimant have a severe, medically determinable
impairment, and (3) does the impairment meet or equal the listings? * * * An
impairment can equal the listings mediigar functionally ** *. The criteria

for functional equivalence to a listing are set out i416.926a. That
regulation divides function up into six “domains”:

(1) Acquiring and using information;

(2) Attending and completing tasks;

(3) Interactingand relating with others;

(4) Moving about and manipulating objects;
(5) Caring for yourself; and

(6) Health and physical welleing.

§416.926a(b)(1). To establish a functional impairment equal to the listings,
the claimant has to show an extreme linntatin one domain or a marked
impairment in more than one.486.926a(d). Lengthy definitions for marked
and extreme are set out iM§6.926a(e). Each includes instructions on how
to use test results:

“Marked” limitation also means a limitation that“imore than moderate” but
“less than extreme.” It is the equivalent of the functioning we would expect to
find on standardized testing with scores that are at least two, but less than
three, standard deviations below the mean.

12



8§ 416.926a (e)(2)(i).
“Extreme” limitation is the rating we give to the worst limitations. However,
“extreme limitation” does not necessarily mean a total lack or loss of ability to
function. It is the equivalent of the functioning we would expect to find on
standardized testing withcores that are at least three standard deviations
below the mean.
8§ 416. 926a (e)(3)(i).

Kelly v. Comm’r of Soc. Se@14 F. App’x 827, 832 (6th Cir. 2009).

In the context of that legal frameworlhet Court’'s review “is limited to determining
whether the Commissioner's decision is supported by substantial evidence anudades
pursuant to proper legal standardd¥inn v. Comm’r of Soc. Se615 F. App’x 315, 320 (6th
Cir. 2015);see42 U.S.C. 8 40f). “[S]ubstantial evidence is defined as ‘more than a scintilla of
evidence but less than a preponderance; it is such relevant evidence asabtearind might
accept as adequate to support a conclusiodRdgers v. Comm’r of Soc. Se¢86 F.3d 234, 241
(6th Cir. 2007) (quotingutlip v. Sec’y of Health & Human Serv25 F.3d 284, 286 (6th Cir.
1994)). The Commissioner’s findings of fact must also be based upon the record as a whole.
Harris v. Heckler 756 F.2d 431, 435 (6th Cir. 1985). To this end, the Court must “take into
account whatever in the record fairly detracts from [the] weight” of the Caioner’s
decision. Rhodes v. Comm’r of Soc. SeNo. 2:13cv-1147, 2015 WL 4881574, at *2 (S.D.
Ohio Aug. 17, 2015).

1. DISCUSSION

In her statemenbf specific errors, Plaintiff argues: (ihe ALJ’'s determination that

C.L.E. did not functionally equal the listings was not supported by substantial eyjicdewmic(2)

the ALJ’s rejection of pertinent opinion evidence was based upon application ofare@us

legal standard and upon a plain mistake of fact.

13



A. Whether The ALJ’s Decision Was Supported By Substantial Evidence

In her first statement of erroBRlaintiff arguesthat the ALJ improperly assigned great
weight to the written interrogatories ofedical expert Dr. Block. (Doc. 11 at 10Rlaintiff
notes that, although eacldlomain asked for a description of the child’s functioning and a
discussion of the evaluation, Dr. Block only cited the recotd.). (Plaintiff specificallypoints
to Dr. Block's answer for domain three, interacting and relating with othdrg (vhich
considers how well a child initiates and sustains emotional connections with odwelspd and
uses the language of her community, cooperates with others, complies withrespemnds to
criticism, and respects and takes care of the possessions of oflteiG.F.R. $16.926a(i).
With respect to that domailr. Block opined that C.L.E. has less than a marked impairment,
stating “see 2E” as support. (Doc. Z0PAGEID #:653).

Exhibit 2E is the teacher questionnaire completed by Ms. Gaddis, C.L.E. griuch
teacher.Plaintiff states

Ms. Gaddis opined that on an hourly basis, C.L.E. had very serious problems

“Respecting/obeying adults in authority” arfiohterpreting meaning of facial

expression, body language, hints, sarcasm,” and on a daily basis, had very serious

problems fa]sking permission appropriately” and “[flollowing rules (classroom,

games, sports).” Ms. Gaddis further explained that “[b]efrgdiiscipline plan,

time-out, removal from classroom have all been utilized,” but despite appearing to

understand expectations, C.L.E. would not ask permission to do things, “bosses

other students, and does not show respect or obey the rules.”
(Id. (internal citations omitted)).Thus, Plaintiff arguednter alia, that Ms. Gaddis’s opinion
contradicted Dr. Block's determination that C.L.E. hedess thammarked impairmenfor
domain three. I1¢.).

In opposition,Defendantadmits that Dr. Block “could have provided more explicit or

detailed explanations.” (Doc. 15 at 8). However, Defendairhs thaDr. Block’s opinion was

one of multiple sources relied on by the ALJ to assek$£Cs functional limitations.(Id. at 3)
14



The Courtagrees thathe ALJ relied on multiple sources to assess C.L.E.’s abilityténact and
relate with others. Howeves,reasonable mind would not accédpevidencethe ALJreliedon
as adequate to suppdris conclusion that C.L.E. had less tharmarked impairment in that
domain.

In finding that C.L.E. had a less thamarked limitation in interactingnd relating with
others, the ALJ reliedn the psychologists’ observation of her demeanor; Ms. Gaddis’s comment
that C.L.E. appears to understand what is expected of her in social interaitteoract that
C.L.E. does not receivepecial programming at schoahd terminatedher behavioral therapy
and that C.L.E.’STourette syndrome tics were not observed or heard during behavioralytherap
and she presented as appropriate for her developmental age during the. hdaong 1062,
PAGEID #: 72). Perhaps most significantly, the ALJ reliedDon Block's opinion that the
evidence supported a finding thatL.E.'s difficulty in this area idess than marked, which is
consistent with the totality of the evidenogd.). The Court examines this evidence in turn.

The ALJfirst found that, although e objective evidence indicates that the claimant was
sometimes demanding or uncooperative during treatment, including therapy, the
psychologists who evaluated the claimant noted that her eye contact was gooshetha
communicated effectively, was compliant, and that rapport was easily dstdlisxhibits 4F/1,

2; 16F/2, 6). (Doc. 102, PAGEID #: 72). Howeve, the psychologists offered those
observations concerning C.L.E.’s demeanor to demonstrate that teasngely to yield valid
results (See, e.g.Doc. 107, PAGEID #: 388 (describing C.L.E.’s demeanor and noting
“[o]verall, there were no major threats to the validity of testing”); Doe81PAGEID #: 763
(“Based on [C.L.E.’s] behavior, her apparent effort and cooperation, and testing aawms

test results are likely to be an accurate assessment of her current fogciipml., PAGEID #:

15



765 (noting that C.L.E.’s “contrast in behavior” during testogld be attributed to thetb-1
testing environment, but are not perceived to compromise the integrity of te#s”jis
Additionally, Dr. Nadkarni also noted C.L.E.’s eye contact and joint attention in finding that
there was no evidence to support a diagnosis of autism spectrum disorder. (DoPAIREID

#:. 389). Thus, the observations concerning C.L.E.’s demeanor were offereéddons other
thanto detemine whetherC.L.E. suffered from mimpairment in interacting and relating with
others.

The ALJalsorelied on Ms. Gaddis’s observation that C.L.E. “appears to understand what
is expected of her in social interactions, but that she does not ask for permission tggslo thi
bosses other students, and does not show respect or obey (Rbdsibit 2E/4)” (Id., PAGEID
#: 72). This observation is consistent with the findings that C.L.E. has averaggants!but
has problems in the domaiiiSee, e.g.Doc. 107, PAGEID #: 38889 (Dr. Nadkarni’s findings
of general cognitive ability in the average range but noting C.L.E.'s aggreand defiant
behavior); Doc. 16, PAGEID #: 25651 (Mrs. Rupe’s finding that C.L.E. is average and above
average in acaaic performance, but observing C.L.E. often and very often had problems with
social behavior).Indeed,Ms. Gaddis’s evaluatiorevealsthat C.L.E. has many serious and very
serious problemgteracting and relating with otheesxdthat those problemscaur frequently
(SeeDoc. 106, PAGEID #: 213) (noting C.L.E.’s serious problem playing cooperatively with
other children (daily), making and keeping friends (daily), and expressoegy appropriately
(daily) and very serious problem asking permission appropriately (dailypwioly rules
(classroom, games, sports) (daily), respecting/obeying adults in ayutHoourly), and

interpreting meaning of facial expression, body language, hints, and sarcasly)hour
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The ALJ also notethat C.L.E.does not regive special programming at school amds
terminated from behavioral therapyDoc. 102, PAGEID #: 72). In doing so, the Alignored
Dr. Nadkarni’'s recommendation that thesults of C.L.E.’s evaluatiobe sharedvith school
personnel to see if any asomodations can be made for hend that C.L.E. engage angoing
outpdient therapyand a social skills training program. (Dd€-7, PAGEID #: 389); gee also
Doc. 168, PAGEID #: 770 (Dr. Kernsluffman’s recommendation for mental health treatment,
improvement with taking ownership of actions, a mental health treatment plan, and behavior
modification training).

Further, the ALJ disregarded C.L.E.’s Tourette syndrome diagnosis meralyskelcer
tics “were not observed or heard during behavioral therapy, and she presented asatpfowopr
her developmental age during the hearing.” (Doe21PAGEID #: 72). This determination is
inapposite tdis finding that C.L.E.’s Tourette syndrome constituted a severe impdirnid.,
PAGEID #:. 65).

Finally, the ALJ relied on Dr. Block’s opinion that C.L.E.’s “difficulty in this ais less
than marked, which is consistent with the totality of the eviden(@@dt. 162, PAGEID #: 72).

As noted, this finding is not consistent with the totality of the evidenoe Dr. Block
improperly relied on Ms. Gaddis’s opiniamfinding a less than marked impairment because Ms.
Gaddiss opinionrevealed frequengerious andrery serious problems interacting and relating
with others. See suprgage 16.

In the domain of interacting and relating with others, the regulations indicatea
schoolagechild shouldjnter alia, “be able to develop more lasting friendships” with children of
the same age; “begin to understand how to work in groups to create projects \ad sol

problems;” and “have an increasing ability to understand another’s point obwmi@uo tolerate
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differences.” 20 C.F.R. 816.926a(e)(2)(iii). Both Ms. Gaddis and Mrs. Rupe, who had the
opportunity to observe C.L.E. in class on a daily basis, opined that C.L.E. has notal#denprobl
with these skills See suprgpage 16. The ALJ improperly minimized tise opinionon the
groundthat“neitheris an acceptable medical sourcaridthey “are in the form of cheekharked
boxes on standardized forms, and do not provide more than yes/no answers to the questions.”
(Id., PAGEID #: 69). This is contrary tathe relevant regulation, which requires the ALJ to
consder both medical and nanedical evidence relevant to whether a child’s limitation are
marked or extreme. 20 C.F.R486.926&3). In addition the ALJ assigned great weight to Dr.
Block’s opinion, whichalso was in the form of checkarked boxes on standardized form
Finally, the ALJ selected portions of the psychologiséports that appeared to support his
finding, when the totality of the reports captured C.L.E.’s noted problems imeracid relating
with others.

Despite Defendant’s arguntsnto the contrary, the ALJ’s finding that C.L.E. has a less
than marked impairment in the domain of interacting and relating with otheos ssipportedby
substantial evidenca the current record Consequently, the Court will reverBefendant’s
non-disability finding and remand this case to the ALJ under Sentence Four of § £Ab(Qer,
the Court’s decision to reverse and remand on the first assignment of @viated the need for
analysis on Plaintiffs second assignment of error. Nevertheless, on rerhandld may
consider Plaintiff’'s remaining assignment of error if appropriate.

V. CONCLUSION

Based on the foregoingt is RECOMMENDED that the CourtREVERSE the

Commissioner of Social Security’s ndmsability finding andREMAND this case to the

Commissioner and the ALJ under Sentence Four of § 405(g).
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V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendatiat, party may, within fourteen
(14) days of the date of this Report, file and serve on all pastigen objections to those
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judge of this Court shall malde axovo
determination of those portions of the report or specified proposed findings or recomorendati
to which objection is made. Upon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recamit this matter to the magistrate judge with instructions. 28 U.S.C.
8 636(b)(1).

The parties are specifically advised that failure dbject to the Report and
Recommendation will result inaaiver of the right to have the district judge review Repat
and Recommendatiae novo and also operates asvaiver of the right to appeal the decision of
the DistrictCourt adopting the Report and Recommendati®ae Thomas WArn, 474 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.
Date: January 12017 /sl Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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