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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBIN HERZOG,
Plaintiff,
Civil Action 2:16-cv-244
VS. Judge JamesL. Graham

Magistrate Judge Kimberly A. Jolson

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Robin Herzog, brings this action under 42 U.S.C. § 405(g) seeking review of a
final decision of th&Commissioner of Social SecurifyCommissionel) denying hemapplication
for disability insurance benefits. For the reasons that follow,RE€OMMENDED that the
Court REVERSE the Commissionés nondisability finding andREMAND this case to the
Commissioner and the Administrative Law Judg&lL(”) under Sentence Four of § 405(g).
l. BACKGROUND

Plaintiff protectively applied for benefits on May 13, 2013, alleging disabilitges
December 3, 2012, due to a number of ailmen@ee generallypoc. 13, Tr. 18288, 199, 214,
273). Plaintiff's lasinsured date is December 31, 2017d.,(Tr. 27).

After initial administrative denials of Plaintiff claims, an ALJ heard her case on April
23, 2014. Id., Tr. 44-78). On August 1, 2014, the ALJ issued a decision finding that Plaintiff

was not disabled within the m@ag of the Social Security Act.(ld., Tr. 23-42). On January
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21, 2016, the Appeals Council denied Plaindiffequest for review and adopted the ALJ
decision as the Commissioner’s final decisiond., (Tr. 1-6).

Plaintiff filed this case on March8, 2016, and the Commissioner filed the administrative
record on July 11, 2016. (Doc. 13). Plaintiff filed a Statement of Specific Emotsigust 14,
2016 (Doc. 14), the Commissioner responded on October 14, 2016 (Doc. 17), andf Plaintif
replied on November 3, 2016 (Doc. 18).

A. Per sonal Background

Plaintiff was born in April 1961 (Doc. 13, Tr. 182), and she waye#sold on the
alleged onset date of disability.Id{ Tr. 37). She has a high school education and work
experience with Honda as an asates production stafmember and coordinator. 1d., Tr.

200).

B. Testimony at the Administrative Hearing

Plaintiff testified at the administrative hearing that she stopped working in Decembe
2012,due to beind'overwhelmed.” (Id., Tr. 49). Specifically Plaintiff testified that she has
migraines,jnsomnia, and hormone issues. All this caused her to“miste a bit of work, and
she found it difficult to perform her supervisor positionld.)( She testified she was also
dealing with her son returrgnfrom military service with PTSDand she has a vaginal mesh,
which prolapséd in 2005,needed repain 2008, and still causes her pairfld., Tr. 43-50). She
additionallytestified that she has allver body pain that has been diagnosed as fibromyaigia
maybe rheumatoid arthritis. As to these two ailmefhisiestified that shevas going to obtain

a second opinion from DEhereerHashmi. [d., Tr. 50). She described her pain“as bad



that | have to take Percocet every.six hours. She als takes Lyrica but notetiit’s not
working at all!  (Id., Tr. 50, 68).

Plaintiff hadradial tunnel surgerin 201Q She testified that while tHeerve situatioh
from this surgery has improvedhe still has weaknesand difficulty performing tasks tha
require fine motor skills (Id., Tr. 67). She wakes up with stiffness and pain in her fingera
daily basis, andibromyalgia causes pain in her wrists, fingers, elbow, lower back, knees, and
ankles. Id., Tr. 68). She notedl carit hardly do agthing now. The pain is just too muth.
(1d.).

The vocational expeit'the VE') testified that a hypothetical person of similar age and
education as Plaintiff with a limitation of light exertional work could notqrenfPlaintiff s past
job but could perform other jobs available in the national economy such as a mailazladey
worker, and injection molding machine tendetd.,(Tr. 74-75). In addition, th&/E testified
that a hypothetical person of similar age and education as Plawthh an exertional level
changed to sedentary work would have no transferable skills, T¢. 75-76). Additionally,
the VE testified that if an employee were to miss three days per month or would taslof
twenty percent of the time, no sustairablbstantially gainful employmewbuld beavailable.
(Id., Tr. 76).

C. Relevant Medical Evidence

1. Primary Care Physician Delia J. Herzog, M .D.

Plaintiff began treating witther primary care physician, DDelia J.Herzog in August

2006, with complaits of chronic neck pain, migraine headaches, steggs anxiety. (Id., Tr.

366). Plaintiff continued to treat with Dr. Herzog past the administratieiside. (d., Tr. 7,



12, 329-77, 55274, 658, 719, 7246). Plaintiffs complaints during her treaéntincluded:
body aching all ovefid., Tr. 364, 556);'tired all the timé€, pain around her ankles and wrists
(id., Tr. 362); hiatal herniaid., Tr. 354); headaches/migrained.(Tr. 12, 331, 335, 340, 348,
354, 458, 462); anxiety, increased duééo son serving in the militaryd(, Tr. 352);pain in her
right arm despite having gone through therag@y {r. 346); irregular mensesl(, Tr. 342, 349);
insomnia and sleep disturbancs, (Tr. 472);diarhea, depression, and headacfes Tr. 4&4);
neck painid., Tr. 456); pelvic painid., Tr. 567); low back pain and diarrhed.(Tr. 558).

Dr. Herzog diagnosed insomnia, depression, and situational aniietyi, 333-34);
epigastric pain, insomnia, depression, situational anxiety, ancimegid., Tr. 329-30); cervical
radiculopathyi@., Tr. 457); and fiboromyalgiéid., Tr. 12, 55657). She prescribed medications
such as Wellbutrin for Plaintiff depression, Amerge for migrainés.,(Tr. 335); melatonin for
sleep issuesd., Tr. 473) Percocetid., Tr. 457, 567); and medication for diarrheh,(Tr. 558).

On April 27, 2014, Dr. Herzog opined that Plaintiff could work no hours in a day and
would likely be absent due to medical impairments or treatment 31 days pdr. mihf Tr.
679). Plaintiff could walk 2 hours during ant®ur day, for 20 minutes at a time, secondary to
pelvic pain, fibromyalgia, and osteoarthritisld.). Plaintiff could sit for 45 minutes at a time,
up to 3 hours total in a workday, secondary to pelvic.pdld., Tr. 680). Plaintiff could carry
one to two pounds frequently and eight pounds occasionally, secondary to radial turase dise
and osteoarthritis. Id.). Plaintiff could occasionally balance, stoop, and kneel, but never
climb, crouch, or crawlsecondary to pelvic pain, low back pain, and osteoarthritid., Tr.
680). Dr. Herzog reported that Plaintiff also suffers from fatigue and démpmesiue to

fiboromyalgia and being diagnosed with major depressive disorddr, T(. 682).



2. Innovative Therapy: Jennifer Errington, L.1.SW.

Plaintiff sought mental health counseling with social worker, Jennifer Eoring
licensed independent social worken December 11, 2012. Plaintiff reported symptoms of
depression, PTSD, and aeudtress disorder, and reportedmultitude of physical health issues.
(Id., Tr. 668). Ms. Errington diagnosed Acute Stress Disorder and Major Depressorded
(with anxious distress). Id., Tr. 668).

Ms. Errington completed a Mental Status Questionnaire in August 2013, where she
reported that she had seen Plaintiff for 12 sessions, from December 2012 through 204¢.

She found that Plaintiff was generally anxious and depressed, with rapid sadiorerand
pressured speech. Plaintiff was hypervigilgarseverated on physical disorders and issues, and
was easily overwhelmed and prone to tangents. Plamnjifigment was generally good when
expectations were low to moderate; and her ability to remember, understand, land fol
directions was generallgood unless she was overwhelmed. Ms. Errington thought Plaintiff
would do best in a simple, supportive environmert., Tr. 502-03).

On November 7, 2013Jis. Errington completed a Mental Residual Functional Capacity
assessment in which she listedaiRtiff’s diagnoses as PTSD and major depression. Ms.
Errington opined that Plaintiff would have moderate to extreme limitations in uadigirsg,
memory, and sustained concentration and persistence; and mild imeXtretations in social
interaction ad adaptation; and she would be unable to work on a sustained basis due to anxiety.

(Id., Tr. 671-74).



3. Smitha Patel, M .D.

PsychiatristSmitha PatelevaluatedPlaintiff on March 13, 2013.1q., Tr. 48284).
During the evaluationRlaintiff complained of depression and anxiety for the past few months,
noting that she had been off work since December due to depression, insomnia, and stres
Plaintiff claimed she was forgetful and no longer able to do simple tasks. Plsaitifher
problemsbegan in the middle of 2012, when she experienced two family deaths, was caring for
her sick mother, had a stressful new job, and was worried about hersafety. Id., Tr. 482).

Dr. Patel found Plaintiff exhibited a depressed mood, intact thougbégses, and fair judgment
and insight. Dr. Patel diagnosed major depressive disorder and panic disticegos@phobia.
Dr. Patel assigned a Global Assessment of Functioning (GAF) score of 30 uponi@valude
continued Plaintifis medications prescribed Viibryd for depressiorand recommended
counseling. I¢., Tr. 483).

Plaintiff continued to see Dr. Patel monthly until November 2013 for medication
management. Iq., Tr. 47981, 576-78). Her mental status examination generally revealed a
depressed mood, with coherent speech, logical thought processes, average attention and
concentration and good memorySegid., Tr. 479, 480, 576). Plaintiff told Dr. Patel on July
24, 2013, that she resigned from work the day before, after Cigna desrietisability claim.
Plaintiff complained of daily headaches, memory problems, and racing thoughts. On
examination, Dr. Patel observed that Plaintiff was alert and oriented, with geodrynand fair

insight. He increased Plaintgfdosage of Viibryd. (Id., Tr. 578).



4, Memorial Hospital - Physical Therapy

Plaintiff was evaluated for physical therapy on March 7, 2013, due to her complaints of
neck pain and headachesld.(Tr. 395). On examination, Plaintiff exhibited some weakness in
the sholder muscles. I€., Tr. 395-97). The therapist recommended a cervical stabilization
program to improve Plaintif§ upper back strength and postureld., (Tr. 398). Plaintiff
participated in three physical therapy sessions and was dischargetPapem request, telling
the therapist her doctor told her to stop until she gets an MR, T¢. 409).

Plaintiff again attended physical therapy in January and February 2014, comptdining
muscle spasm (Id., Tr. 623-35).

5. Jennifer Richardson, M.D.

Plaintiff first saw rheumatologist, Dr. Richardson, on March 19, 2014, complaining of
chronic pain for years, a history of migraines, and significant stress thatecbdpar to resign
from her job after 30 years.ld(, Tr. 660-62). Findings on physieatamination were generally
normal, with normal range of motion, normal muscle strength, stability in all extreraitieés)o
pain or abdominal tenderness on inspection. Plaintiff was oriented, with nornudit insid
judgment, intact memory, and appr@te mood and affect. Id;, Tr. 665). Dr. Richardson
diagnosed fibromyalgia and recommended Lyricid., Tr. 666).

6. CIGNA - Long Term Disability Insurance Carrier

On July 11, 2013, Cigna informed Plaintiff that it had denied her-femy disability
claim, finding no evidence showing a mental impairment that would prevent Plarotiff f
working in her regular occupation.ld(, Tr. 684-65). Attached to the letter were forms from

Dr. Herzog indicating that Plaintiff would be absent due to treatment and or iines® four



days each month from June 2008 through December 2012, and she would be absent on a
full-time basis during portions of February, November, and December 2012, and January,
February, May, June, and July 2013; and pay recol@cumenting her absencesld.,(Tr.
688-99).

7. Geor ge Schulz, Ph.D.

Dr. Schulz evaluatedPlaintiff for disability purposeson May 12, 2014. I¢., Tr.
702-13). Plaintiffreportedthat she was disabled due to depression, anxiety, panic attacks, and
PTSDinducedby her sofs deployment to Iraq. Id., Tr. 703). Plaintiff also reported suffering
from migraines, neck spasms, jaw pain, insomnia, fibromyalgia, ulcers, reugbg®, nausea,
overall pain, osteoarthritis, a history of vaginal mesh surgeries, and a histbildbbod abuse.

(Id.). She claimed her mental condition began to interfere with her work in, 2802she left
her job at Honda in December 2012, after a mental breakdoign. Tr(. 705).

As to her daily activities, Plaintiff ported getting up at 8:00 a.m., stretching, feeding her
fish, going to appointments, and going to bed at 11:00 pSie participated in eline social
networking and could do word processing and spreadsheets on a computer. She also reported
readng the rewspaperand books regularly, and watchinglevision. She did not socialize
much, but she got along well with neighbors and others. Plaintiff said hesatiacludeher
health, her marriage because of viaginalmesh, her veteran son, and her moth8hereported
managingstress by readinglone (Id., Tr. 709).

Upon examination, Dr. Schulz found that Plaintiff hachormal gait and posture. She
was alert, oriented, and responsive, with no evidence of confusion or lack of awar8hess.

was co@erative and calm, with a euthymic mood; clear, organized speech; normal memdory; a



no indications of anxiety. Iq., Tr. 709-11). Dr. Schulz diagnosed panic disorder and
unspecified depressive disorder.Id.( Tr. 711). He opined that although Plaintiff may
experience a subjective sense of reduced effectiveness in the area of maintainiiog aibeint
concentration, and in maintaining persistence and pace, to perform simple taskgarfdrm
multi-step taks, objective changes at a level prompting concerns by employers are not to be
expected. I¢., Tr. 712). Dr. Schulz also opined that Plaintiff would likely have some difficulty
responding appropriately to work pressured., (Tr. 713).
8. State Agency Assessments

Two state agency reviewers commented on Pldisttifiental impairments. Denise
Rabold, Ph.D. reviewed the record On September 7,,204B opined that Plaintiff had mild
restrictions in her activities of daily living, moderate difficulties in maintaining kocia
functioning, and in maintaining concentration, persistence, or pace; with no episodes of
decompensation of an extended duratidid., Tr. 85). She opined that Plaintiff could perform
mildly complex tasks without fast pace or high production rates, although she would bd limit
to occasional superficial interactions with coworkers, supervisors, and thalgandic, and she
would perform best in a predictable setting where duties are relatively static amgsitam be
easily explained. 14., Tr. 89). Dr. Rabold found Plaintiff to kmnly partially credible, noting
even though plaintiff reported that she has concentrationngrdory problems, the medical
evidence of record indicates that Plaintiff has average attention/coneaenteatd a good
memory. She does have issues and they do interfere with her ability to work; hoheyelo t
not render her totally disabled.ld{ Tr. 86). Tonnie Hoyle, Psy.D. made essentially the same

findings upon reconsideration of the recordd.,(Tr. 103—-04).



0. Appeals Council Exhibits

Plaintiff submitted additional evidence to the Appeals Council following thd sAL
decision. [d., Tr. 715-36). The additional evidendacludesrecords from Shereen Hashmi,
M.D., who saw Plaintiff on May 21, 2014, for a second opimegardingfiboromyalgia and
arthritis. On examination, Dr. Hashmi noted Plaintiff appeared well, awtbrmal gait. She
had carpometacarpal joint osteoarthritis and a few osteophytes gigiwes f There was no joint
inflammation. Dr. Hashmi agreed that Plaintiff had fiboromyalg@jnd‘[flibromyalgia tender
points,” but found no evidence of inflammatory arthritidd.,(Tr. 722-23).

Plaintiff saw Dr. Pulvino on March 10, 2015, due to pelvic pain and dyspareulgia. (
Tr. 727). After discussing treatment options, Plaintiff declined any inteoremioting that her
issues at this point wetéairly mild.” (Id., Tr. 728-29).

On March 27, 2015, Nancy Renneker, M.D. a physical medicine and rehabilitation
specialist, examined Plaintiff pursuant to a workessmpensation claim. Her complaints
included right forearm strain, right radial nerve tunnel syndrome, ghtlelbow epicondylitis.
(Id., Tr. 731). Plaintiff said that while employed at Honda, she was placed on medical
restriction due to inability to use her right armld.,(Tr. 732). Dr. Renneker rated Plaintiff with
a 19% whole person impairment for heghti arm injury, based on decreased right arm and grip
strength. Id., Tr. 733).

D. The Administrative Decision

On August 1, 2014, the ALJ issued an unfavorable decisith, T¢. 2643). The ALJ
determined that Plaintiff had the following severe impairtse depression; anxiety/panic

disorder with agoraphobia; diverticulosis; gastritis; pelvic pain status post taesment; and

1C



migraines. Id., Tr. 28). The ALJ found that she did not, however, meet the requirements of an
impairment listed in 20 CFR $part P, Appendix 1. Id., Tr. 28).

The ALJ ultimately found that Plaintiff had the residual functional capatR¥§C’) to
perform light work. Specifically, the ALJ found Plaintiff able to lift/garR0 pounds
occasionally and 10 pounds frequently; stand/walk 6 hours irhamiBworkday; and sit 6 hours
in an 8hour workday. Plaintiff is limited to only occasional climbing of stairs andlingbing
of ladders. She is limited to frequent, as opposed to constant, crawling. She is limited to
simple, rautine tasks with only occasional changes in a routine work setting, no production rate
pace, and only occasional interaction with the public, supervisors, and coworlarsIr. (30).

The ALJ opined that because Plaintiff is limited to unskilled work, she is ut@ipkerform her
past relevant work as an auto manufacturing coordinatiar, Tr. 37). The ALJ next found
that there are jobs that Plaintiff can perform such as a mail clerk, laundry wamkiemolding
machine tender, which were not precluded despite his RFC findildlg. T(. 37). He therefore
concluded that Plaintiff was not disabled under the Social SecurityatAgny time sinceshe
attained age 18. Id., Tr. 37-38).

II. STANDARD OF REVIEW

The Courts review“is limited to determimg whether the Commissionisrdecision is
supported by substantial evidence and was made pursuant to proper legal star\déndsy.
Commr of Soc. Se¢.615 F. Appx 315, 320 (6th Cir. 2015)see 42 U.S.C. 8§ 405(q).
“[S]ubstantial evidence is defineds amore than a scintilla of evidence but less than a
preponderance; it is such relevant evidence as a reasonable mind might accept as adequate t

support a conclusiofi. Rogers v. Comim of Soc. Se¢.486 F.3d 234, 241 (6th Cir. 2007)
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(quoting Cutlip v. Sety of Health & Human Servs25 F.3d 284, 286 (6th Cir. 1994)). The
Commissionés findings of fact must also be based upon the record as a wHhialgis v.
Heckler, 756 F.2d 431, 435 (6th Cir. 1985). To this end, the Court htake into account
whatever in the record fairly detracts from [the] weiglof the Commissionés decision.
Rhodes v. Commof Soc. Se¢No. 2:13cv-1147, 2015 WL 4881574, at *2 (S.D. Ohio Aug. 17,
2015).
1. DISCUSSION

On appeal, Plaintiff alleges that the ALJ erred @) failing to evaluateher alleged
impairment of fibromyalgia; (2)completely failing to evaluate the medical source opinions and
evidence contained in the CIGNA Insurance Disability claim; (3) failing to atalBlaintiffs
treating sourcéopinionsfrom Delia Herzog, M.D., Smitha Patel, M.D., Rebecca Kelly, PT, and
Jennifer Errington, LISWS; and (4) in failing to consider the combined impact of Plaistiff
impairments. $ee generalljpocs. 14, 18).

A. Step-Two Analysis of Fibromyalgia

In her first assignment of erroRlaintiff challenges the ALJ’s consideration of her
fiboromyalgia at step twof the sequential evaluation(Doc. 14 at 1316). On this issuethe
ALJ noted that Plaintiff's doctor assessed thighe] has fibromyalgia, bt there is no evidence
of at least eleven positive tender points on physical examination and there is nce\its
other disorders that could cause the symptoms or signs were excluded, as reqbBedl#p.”
(Id., Tr. 28). The ALJ thus concluddgtat Plaintiff's “alleged fibromyalgia is not medically
determinable and has not been considered in the residual functional capacity agsesgcg

Plaintiff maintains that the ALS$ failure to classify her fiboromyalgia as a severe medical
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impairment is not supported by substantial evidencelhe Commissioner responds that
Plaintiff s diagnosis of fiboromyalgia does not comport with the requirements of S&R. 12
(Doc. 17 ar1-22). In particular the Commissioneassertghatthe diagnosis is unsupported by
any objective medical findings (Id.).

1. SSR 12-2p and the Treating Physician Rule

The Sixth Circuit has recognized that fibromyalgia may be a “severe impairmgee,
e.g, Preston v. Sec’y of Health and Human Ser854 F.2d 815, & (6th Cir. 1988). It is,
however, an “elusive” and “mysterious” disease without a known cause or 8aehet v.
Chater, 78 F.3d 305, 306 (7th Cir. 1996). Its symptoms include severe musculoskeletal pain,
stiffness, fatigue, and multiple acute tender spots at varioesl figcations on the body.
Preston 854 F.2cat 817. The presence of these tender spots is the primary diagnostic indicator
of the disease, but there is no laboratory test for the disease’s presemerdy. Indeed,
physical examinations usually yield normal findings in terms of full rasfg@otion, no joint
swelling, normal muscle strength, and normal neurological reactidtisat 818. Because
fibromyalgia is elusive, the Soci8lecurity Administration provided additional guidance on the
disease in 2012.SeeSSR 122p, 2012SSRLEXIS 1.

Social Security Rulind.2-2pprovides that the Social Security Administration “witd
that a person has an MDf BM if the physician diagnosed FM and provides the evidence we
describe in section Il.A. agection 1l.B.,andthe physician’s diagnosis is not inconsistent wli t
other evidence in the persantase record.”ld. at *4-5. Sections Il.A. and 1I.B. inclde two
sets of criteria for diagnosing fibromyalgithe 1990 American College of Rheumatology

(“ACR") Criteria for the Classification of Fibromyalgiand the 2010 ACR Preliminary
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Diagnostic Criteria. Id. The first set of criteria requires that the claimh demonstrate: (1) a
history of widespread pain; (2) at least 11 positive tender points on physiocahaiian and the
positive tender points must be found bilaterally, on the left and right sides of the bolgtand
above and below the waistind (3) evidence that other disorders, which could cause the
symptoms or signs were exclude@SR 122p, 2012SSRLEXIS 1 at *57 (8 1l.A.1-3. criteria).
The second set of criteria requires that the claimant demonstrate: @pry lof widespread
pain; (2) rpeated manifestations of six or more fibromyalgia symptoms, signs;@rccoring
conditions;and(3) evidence that other disorders that could cause these repeated mamgestatio
of symptoms, signs, or emccurring conditions were excludedSSR 122p, 2012 SSRLEXIS 1
at *7-9.

In addition,Social Security Rulind.2-2pprovides guidance regarding the documentation
needed, other sources of evidence, and what can be done if the evetgrdengfibromyalgia
is insufficient. In particular, it states:

C. When There Is Insufficient Evidence for Us To Determine Whether tiserPer
Has an MDI of FM or Is Disabled

1. We may take one or more actions to try to restte insufficiency:

a. We may recontact the person’s treating or other source(s) to see if the
information we need is available;

b. We may request additional existing records;

c. We may ask the person or others for more information; or

d. If the evidence is still insufficient to determine whether the person has an MDI
of FM or is disabled despite our efforts to obtain additional evidence, we may

make a determination or decision based on the evidence we have.

Id. at *4.
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Also relevant herehe Regulations state, “[g]enerally, we give more weight to opinions
from your treating source, since these sources are likely to be the npedfeakionals most able
to provide a detailed, longitudinal picture of your medical impants....” 20 C.F.R.
8404.1527(c). The treating physician rule “is based on the assumption that a medical
professional who has dealt with a claimant and has his [or her] maladies ovey jgeliod of
time will have a deeper insight into the medlimandition of the claimant than will a person who
has examined a claimant but once, or who has only seen the claimant's medidks.”
Barker v. Shalala40 F.3d 789, 794 (6th Cir. 1994gelane v. Astrue839 F.Supp.2d 952, 969
(6th Cir. 2012) (cing Walker v. Secretary of Health & Human Ser@80 F.2d 1066, 1070 (6th
Cir. 1992)). An ALJ may discount a treating source opinion if she provides good reasitres for
weight assigned.SeeSSR 962p; Allen v. Comm’r of Soc. Se®61 F.3d 646, 651 (6tCir.
2009).

2. Application

Plaintiffs primary care physician, Dr. Dalia Herzog, diagnosed ®fairwith
fiboromyalgia Plaintiff began treating with DiHerzog in August 2006id., Tr. 366), and, 0
April 27, 2014,Dr. Herzogcompleted a “Medical Assessment of Ability to Do Wd#tklated
Activities (Physical).” [d., Tr. 679-82. Dr. Herzog opined that Plaintiff could work no hours
in a day and would likely be absent due to medical impairments or treatment 3iedaysnth.
(Id., Tr. 679). Plaintiff could walk 2 hours during ant®ur day, for 20 minutes at a time,
secondary to pelvic pairfioromyalgia and osteoarthritis. Id.). Plaintiff could sit for 45
minutes at a time, up to 3 hours total in a workday, secondary to pelvic pdin.Tr( 680).

Plaintiff could carry one to two pounds frequently and eight pounds occasionatipdaeg to
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radial tunnel disease and osteoarthritiéd.)( Plaintiff could occasionally balance, stoop, and
kneel, but ever climb, crouch, or crawl, secondary to pelvic pain, low back pain, and
osteoarthritis. 1¢l.). Plaintiff also is environmentally restricted due reial tunnel disease
osteoarthritis and fiboromyalgia (Id. at 68). Dr. Herzog reprted that Plaintiff also suffers
from fatigue and depression due ftoromyalgia and being diagnosed with major depressive
disorder. Id., Tr. 682. In short, Dr. Herzog found Plaintiff’'s work abilities extremely limited
and identifiedibromyalgiaas a partial cause

The ALJ assigned Dr. Heog’'s opinion “little weight for three primary reasons. First,
he discredited it &cause Dr. Herzog “based her opinion in part on the claimant’s fibromyalgia,
which is not medically determinable. (Id., Tr. 34). This iscircular reasoning-the ALJ
seeminglyrejected Dr. Herzog’s diagnosis of fiboromyalgia because Dr. Herzog diabnose
Plaintiff with fiboromyalgia. Second, the ALJ gave little weight to the opinion because it “is the
product of preprinted form questionnaires, submitted to Dr. Herzog by the claimant’s attorney.”
(Id., Tr. 34). @urts have rejected this rationale for undermining a treating physician’s opinion.
See, e.g.Lester v. Chater81 F.3d 821, 832 (9th Cir. 1996) (“The purpdsewhich medical
reports are obtained does not provide a legitimate basis for rejecting tAemexamining
doctor’s findings are entitled to no less weight when the examination is procutteel dgimant
than when it is obtained by the Commissioner.The [Commissioner] may not assume that
doctors routinely lie in order to help their patients collect disability benefitstgtitm and
punctuation omitted). Third, the ALJ rejected Dr. Herzog's opinion because he found the

following inconsistent: “[T]he doctor opinedthat the claimant could work zero hoursin an

8-hour workdayandwould miss31 days ofwvork permonth, but shalso statedhatthe claimant
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can stand/walka total of 2 hoursin an 8-hourday andsit for atotal of 3 hoursin an 8-hour
day.” (d., Tr. 34). Those two concepts are noecessarilyncompatiblebecause Dr. Herzog
found Plaintiff limited in a variety of waysnot just in her ability to stand/walk and sit.
Accordingly, the undersignetinds the ALJ's reasons for discountin@r. Herzog's opinion
unpersuasive. Further, Dr. Herzog’s opinion does not stand alone. In March 2Di4,
Richardsona rheumatologistlsodiagnosed fiboromyalgia (Id., Tr. 660)!

Moreover, courts have beersomewhatskeptical when treating physician opinions
regarding fiboromyalgia have been rejectethe Second Circuit iGGreen-Younger v. Barnhayt
335 F.3d 99, reversed a district court decision in a fiboromyalgia case because tladleslfbof
give controlling weightto the assessent of a treating physician. Theo@t rejected the
Commissioner’s arguments that the treating physician’s opinion regardifighita¢ions caused
by the claimant’s fibromyalgia constituted an opinion on the ultimate issugalfdesabiity, an
issue for determination by the ALJId. Rather, theCourt concluded that the assessment
regarding the claimant’s inability to function at normal levels because sicfgt severe pain,
notably the limitation on her ability to sit or stand fond) periods of time, constituted an opinion
on the issue of the nature and severity of the claimant’s impairméatd.06-07. Under the
Regulations, such an opinion by the treating physician could be afforded controlling wigight.
The Qurt then wehon to reject the ALJ’s finding that the treating physician’s opinion did not
have the support of sufficient medical evidence. In doing so, the court acknowledggtk that
medically acceptable clinical and laboratory diagnostic techniques fomfilatgia are different

from those applicable to other impairmentsl.

! Shereen Hashmi, M.D., confirmed the diagnoses in May,20idinoted “[flibromyalgia tender points (Id., Tr.
722-23). The parties dispute, however, whether this Court may congideiaBhmi’s opinion. The undersigned
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Of note, the Second CircuitGreen-Youngerdecision relies heavily upon the decision of
the Sixth Circuit in an earlier fiboromyalgia case, also relied by Plaintiff in tsge,Preston v.
Secretary of Health and Human Servic854 F.2d 815 (6th Cir. 1988). The Sixth Circuit in
Prestonwas one of the first courts to recognize that fibrositis, now more commonly known as
fiboromyalgia, defies diagnosis or assessment by traditional medigalodigc techniques.ld. at
819-20. InPreston as inGreen-Youngerthe Sixth Circuit reversed the district court because it
found that the ALJ’s rejection of the treating physician’s opinion conglittgeersible error.
Given the nature of the diseaiee Court concluded that the treating physician “had done all that
can be medically done to diagnosis Preston’s fibrositis and to support his opinion oftgisabili
Id. at 820;see alsdalmbach v. Comm’r of Soc. Se409 F. App’x 852, 86462, (6th Cir. 2011)
(finding that the ALJ erred by rejecting “the treating physicians’ opinions as unsupported by
objective evidence in the recdrdnd noting that the ALJ had a “fundamental misunderstanding
of the nature of fibromyalgia”).

The Commissioner seemsdttempt to distinguish such cases by arguingtti@trecord
hereinsufficiently showed that Plaintiff has fibromyalgiaDoc. 17 at 23). Specifically, the
Commissioner states thathére are medicalgccepted and recognized signs of fiboromyalgia,
including tenderness at focal points, complaints of fatigue, and importantly, evisleowstng
that other alternative explanations have been elimirfatéldl. (citing Rogers v. Comm’r. of Soc.
Sec, 486 F.3d 234 (6th Cir. 2007) The Commissioner argues thhe record heres devoid of

suchobjective evidence.

concludes Dr. Hashmi’s opinion is not critical to the resolution of this casecmseéquently does not consider it
even though it supportbe undersignésd ultimate decision.
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As an initial matter, the Court rejects the Commissioraoigclusion. The record is full
of reports of pain anéhtigue. But even assuming slighter record of fibromyalgia in this case
than in thecasescited abovethe undersigned concludes that the ALJ should have used the
mechanism provided for isocial Security Rulingl2-2p to resolveany insufficiency. As
explained the Regulatiommake clear that an ALJ carand should-seek additional eviderc
when the record on fibromyalgia is too thinDr. Herzog, whospecifically included the
diagnosis and treatment of fiboromyalgia, treated Plaintiff continuouslyover eight years
Time and again, her exanaitions revealed pain. Sée, e.gid., Tr. 7, 12, 32977, 55274, 658,
719, 72426). Dr. Herzog treated Plainti fibromyalgia with physical therapy amdedication
to no avail-the treatments gave Plaintiff no more than shemn relief. (See d.).
ConsequentlyDr. Herzog's ecordsandDr. Richardsois confirmatoryopinionwere enough for
the ALJ to need toonsider fibromyalgia more completely.

The Commissioner additionally argues that Plaintiff's lack of credibility suppbes
ALJ’'s decisionto classify fiboromyalgia as nesevere That, however, was not the ALJ's
rationale. He made no mention of Plaintiff’'s credibility shép o, instead reserving that
discussion for his RFC analysigld. at 28 id. at 31:-32). Indeed, the ALJ found Plaintiff not
credible at step four, in part, because he found her allegations of physical paimnsteobmgth
the “objective andtlinical evidence.” (Id. at 32). By that point, however, the Allleadyhad
concluded that Piatiff's fibromyalgia was norsevere. Moreover, considering the record as a
whole, the undersigned finds thé&acks on Plaintiff's credibility inadequate to save the ALJ’'s

steptwo analysis regardinfipromyalgia
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For these reasonthe ALJs considerabn of Plaintiff's fibromyalgiais inconsistent with
the legal standards applicable for determining the weight to be given tmgr@aysicians
opinions in fibromyalgia cases and lacks the support of substantial evid@ureequently,hte
undersignedecommends remand.

B. Remaining Assignmentsof Error

Plaintiff raises three additional assignments of error. The Courdisiole to reverse and
remand on Plaintiff'sfirst assignment of erroalleviates the need for analysis of Plaintiff's
remaining assignmesitof error. Nevertheless, on remand, the ALJ may consider Plaintiff's
remaining assignmesof error if appropriate.

V. CONCLUSION

For the foregoing reasonthe undersigneRECOM MENDS that Plaintiff's Statement
of Errorsbe SUSTAINED and the casbe REMANDED to the Commissioner pursuant to 42
U.S.C. 8§ 405(g), Sentence Four for reconsideration of Plairdifégedfiboromyalgia.

Procedur e on Objections

If any party objects to this Report and Recommendation, that party may, withieefour
(14) days of the date of this Report, file and serve on all parties rwaotigections to those
specific proposed finding or recommendations to which objection is mniadether with
supporting authority for the objection(s). A District Judge of this Court shall males novo
determination of those portions of the Report or specific proposed findings or recdations
to which objection is made. Upon proper objectiarDistrict Judge of this Court may accept,

reject, or modify, in whole or in part, the findings or recommendations made hereirecease
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further evidence or may recommit this matter to the Magistrate Judge with fiostsuc 28
U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the district judge reveeReghort
and Recommendation de novo, and also operates as a waiver of the right toheppeaikton of
the District Court adopting the Report and Recommendat®ee Thomas v. Ard74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1SSO ORDERED.
Date: May 31, 2017 /sl Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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