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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CYNTHIA L. WHEELER
Plaintiff,
Civil Action 2:16-cv-327
V. Judge Jamed.. Graham

Magistrate Judge Elizabeth P. Deavers

COMMISSIONER OF
SOCIAL SECURITY ,

Defendant.

REPORT AND RECCOMENDATION

Plaintiff, Cynthia L. Wheeler, brings this action under 42 U.S.C. 8§ 405(qg) for r@fiaw
final decision of the Commissioner of Social Security (“Commissioner”)idgriyer application
for supplemental social security income (“SSI”) atshbility insurancéenefits(“DIB”). This
matter is befor¢he United States Magistrate Judge for a Report and Recommendation on
Plaintiff's Statement oErrors (ECF No. 9)the CommissionerMemorandim in Opposition
(ECF No. 16), Plaintiff's Reply in Support (ECF No. 17), and the administrative ree@f
No. 8) Fa the reasons that follow, the UndersigifslCCOMENDS that the Court
OVERRULE Plaintiff's Statement of Errors amdFFIRM the Commissioner’s decision.

l. BACKGROUND

Plaintiff filed her application for benefits on October 16, 2012, alleging that she has been
disabled since July 7, 2012. Plaintiff’'s applications were denied initially onhVi&t, 2013 and
upon reconsideration on June 26, 2013. Plaintiff soudktraovohearing before an

administrative law judge. Administrative Law Judge Paul Yerian (“Ab&lyl ahearing on
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October 17, 2014, at which Plaintiff, represented by counsel, appeared and teRifi@d13)
Jery A. Olsheski, Ph. D., a vocational expert, also appeared and testified at thg.h&arin
January 20, 2015, the ALJ issued a decision finding that Plaintiff was not disabled within the
meaning of the Social Security Acid) On February 19, 2016, the Appeals Council denied
Plaintiff's request for review and adopted the ALJ’s decision as the Corman@ss final

decision. Plaintiff then timely commenced the instant action.

In her Statement of Errors, Plaintiff raises two issy&gePlaintiff's Staement of Errors
(“SOE”"), ECF No. 9.)Plaintiff asserts that the ALJ’s determination at step two of the sequential
evaluation was not supported by substantial evidbacause the ALJ failed to identifgt step
two, additional impairments that he regar@gesdnonrsevere (SOE at 610) Plaintiff next
argueghat the ALJ’s formulation of Plaintiff’'s mental residual functional capacity-CR was
not supported by substantial evidence because he did not account sufficiently fdf &laint
social limitatiors. (SOE at 1613.)

In her Memorandum in Opposition, the Commissioner counters that the ALJ did consider
the non-severe impairments and that any lack of consideration at step two atoodd}
constitute harmless erro(Defendant’s Oppositions (Opp.) ECF No. 16.) Moreover, the
Commissioner contendbat the ALJ accommodated the assessed limitations and therefore the
RFC was supported by substantial evidence.

. HEARING TESTIMONY
A. Plaintiff's Testimony

Plaintiff, who wadorty-four years old at the time of the administrative hearing, has a

high school degree, asdme college educatiort the hearing she testified that she lives in a

two-story house with her husband and her adult daughter. (R. aPknliff testifiedthat she



stopped working in September of 20d&causeshe did not want to be around other people, did
not want to leave her house, and was afraid of the world. (R. 56S&étgstified thashe has
felt that way for several years and that she is abthe point where if she hears a loud noise she
either falls to the floor crying or starts screaming at some&he. testified that her husband goes
to the store, coak cleans, and takes care of their cat and that she will go out with him once a
month to pick up her prescriptions. @76.)
B. Vocational Expert Testimony

The vocational experferry Olshesk{*VE") , testified at the administrative hearitigat
Plaintiff's past relevant employment included work as an order clerk in customer service,
classified as a sedentary exertional job, sekilied level and as a data entry clerk, also
classified as a sedentary exertional job and skified. (R.at78.)

The ALJ proposed a series of hypotheticals regarding Plaintiff's redichuzlonal
capaciy (“RFC”) to the VE. (R. at 79.) Based on Plaintiff's age, education, work exgetie
and the RFC ultimately determined by the ALJ, the VE testified that a similarly situated
hypothetical individual could not perform Plaintiff's past work, but could perform appaigly
1,030,000 light exertion, unskilled jobs in the national economy asiehhand packer, a cleaner,
or as a mail clerk. (R. at #80.) The VE also testified if Plaintiff RFC was redwd to
sedentary, she could still perform work as an assembler, with approximatelydh806gally
and 160,000 jobs nationally, as a product inspector, with approximately 500 jobs locally or
75,000 jobs nationally, or as a sorter, with 250 jobs locally and 41,000 jobs nationally. (R. at

80-81.)



. MEDICAL RECORDS
A. Dr. Kent Rowland, Ph.D.

Dr. Kent Rowland examined Plaintiff on February 20, 2013. (R. at 449.) Atthe
appointment, she reported that she néeaefits because she is disabledh®/ symptoms of
osteoarthritigibromyalgia, degenerative joint and disc disease, and anxiety. (R. atAt5309
time of her visit, she reported thachbeen depressed for about eighteen months and that she
experiences the symptoms as “constant without abatémgaf) She alsaeported thatite
symptoms she was experiencingluded dysphoria, lack of interest and pleasure, loss of
interest, reducednergy and reduced satisfaction with sleep and appetite. Additionally, she
reported feelings of hopelessness, helplessness, and worthles3daessf also reported
general symptoms of anxiety and occasional panic attacks, the most receattjaaRiat the
time of the visit taking place in October of 2012. In the pastrestedved inpatient mental care
at Ohio State University, Riverside Methodist Hospital, and Mount Carmel Viésgithl. (d.)
She denied any history of outpatient mental headtitment. Sheunderwent surgerfpr gastric
bypass, tubal ligation, hysterectomy, and removal of tondis) (

Plaintiff described her daily routine to Dr. Rowland as waking up in the morning,
completing her morning hygiene, drinking milk. In castrto her testimony at the
administrativenearing Plaintiff includedfeeding the cat as part bér daily activities (R. at
452.) She told Dr. Rowland that she used to read and cross-stitch but she had not been able to
enjoy those interests as of the date of the appointment. Dr. Rowland found thdf'Blainti
“presentation during the interview suppartserage to above averagegéhof intelligence. (R.
at 456.) And furtherthat Plaintiff “should be expected to understand and apply instructions in a

work setting consistent with average intellectual functioning (with edarept when her



capabilities are muted by symptoms of hekiety and depression).” (R. at 456.) Dr. Rowland
also found that Plaintiff “did not evidence an appealing social style” and noted his@uspat
she is at risk to respond inappropriately to supervision and coworkens.D¢. Rowland
concluded that Plaintiff suffers from an anxiety disordés a resulf he determined she is prone
to overreact to stressful situations putting her at high risk of responding inapi@iggoavork
pressures.

B. Dr. Charles Kistler

Plaintiff visited Dr. Kistleron July 31, 2014. He then wrote a letter on October 1, 2014
to Plaintiff's counsel detailing her visit. (R. at 1032.) According to the |&ttamtiff
complained of ongoing problems related to her physical health including mgerte
hyperlipidema, rheumatoid and psoriatic arthritis, degenerative disc disease of the lumbar spine,
herniated disc of the cervical spine atC6 with fusion, diabetes mellitus type 2, anxiety
neurosis, depression and chronic pain syndrome. Upon review of her past medicalDyistory,
Kistler noted type 2 diadies, headachdsypertension, and anxiety neurosis.

Dr. Kistler found that a physical examination of Plaintiff revealed norm&MElevels,
that her extraocular muscles were intact, that her pupils were noneediyve to light, but that
Plaintiff suffers from migraingthat she takes medication for daily, a herniated disc & ®&h
fusion, weakness in the hands and shoulders and a history of blood clots in thel legscatar
problems with edema(R. at D32-33.) Dr. Kistler opined that Plaintiff “is permanently and
totally impaired from any type of sustained remunerative employment frorysecahand

psychological standpoint.” (R. at 1033.)



IV.  ADMINISTRATIVE DECISION

OnJanuary 20, 2015, the ALJ issued his decision. (R. at 10A3Step one of the
sequential evaluation procesthe ALJ found that Plaintiff had not engaged in substantially
gainful activity since July 7, 2012, the alleged onset date of disability. (8.)athe ALJ
found that Plaintiff had the severe impairments of degenerative disc diseaseear¥/ite,c
thoracic and lumbar spine with thoracic and lumbar scoliosis, and a history of C5-C6 fusion,
obesity, psoriasis with psoriatic arthritis, degeneratua jdisease of the hips and knees,
diabetes mellitus, migraine headaches, history of right shoulder capsoatitd disorder,
personality disorder, and history of drug seeking. (R. at 15-16.) He further foundathatf Pl
did not have an impairment oombination of impairments that met or medically equaled one of
the listed impairments described in 20 C.F.R. Part 404, Subpart P, Appendix 1. (R. at 16.)

At step four of the sequential process, thel Akt forth Plaintiff's RFC as follows:

After carefli consideration of the entire record, | find that the claimant has the

residual functional capacity to perform sedentary work as defined in 20 CFR
404.1567(a) and 416.967(a) except that she can frequently crouch and climb

! Social Security Regulations require ALJs to resolve a disability clamughra fivestep
sequential evaluation of the eviden@ee20 C.F.R. 8416.920(a)(4). Although a dispositive
finding at any step terminates the ALJ'’s revieage Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequential review considers and answers fivieggiest

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do theclaimant’s severe impairments, alone or in combination, meet or
equal the criteria of an impairment set forth in the Commissioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant's residual functional capacity,hmolaimant
perform his or her past relevant work?

5. Considering the claimant's age, education, past work experience, and residual
functional capacity, can the claimant perform other work available in the national
economy?

See20 C.F.R. 8416.920(a)(49ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).



ladders, ropes, or scaffolds, acah occasionally kneel or crawl. Because of her
mental impairmentsthe claimant can perform simple repetitive and moderately
complex tasks that have infrequent changes in job duties and that do notaequire
fast work pace or strict production quotas. She can do work requiring no more
than occasional contact with supervisors and coworkers and no contact with the
general public.
(R. at 21.) In reaching this determination, the Aagsigned “significant weight” to the opinion
of Dr. Rowlandeasoning thaDr. Rowland’s opinion “was the result of his own observations,
psychometric testing, a clinical interview, and a mental status evaluataini/i¢ine generally
consistent with other opinion evidence including that of the BDD psychologist expengta
the medical evidence as a whole. (R. aj 26
The ALJ foundhat Dr. Kister was not a treating physician. Nevertheless, he determined
thateven if he was considered a treating physidizm Kistler’s opinion did not merit
controlling weight or any special degree of deference because “[tlhe dattoot provide
sufficient clinical and laboratory data to support his conclusion, nor did he provide adietail
functionby-function analysisgeeSSR 968p) that demonstrates the inability to perform any
type of gainful activity.” (R. at 31.) Moreover, the ALJ did not find Dr. Kistler's opiniaat t
Plaintiff's mental impairments contributed to her inability to wor&dible because he identified
himself as a family practice physiciaand there is no evidee that he is trained in the
evaluation or treatment of mental illnesgltl.) The ALJ also observed that Dr. Kistler assessed
limitations for Plaintiff that were unrelated to the medical conditions that he iddntifak) As
an example, the ALJ pais out that Dr. Kistler reported that Plaintiff suffered from central and
peripheral diabetic neuropathy, “despite indicating that her sensoryreteniwas intact and

her upper and lower extremities&cause there was no diagnosis of diabetic neuropathy in the

medical evidence provided by the Plaintiffd.}



The ALJfound Plaintiff's testimony untrustworthy. Héserved that Plaintiff made
inconsistent statements and that “[a]lthough the inconsistent/exaggeratedaitndn provided
by the claimanmay not be the result of a conscious intention to mislead, nevertheless such
statements suggest that the information provided by the claimant genenalhptize entirely
reliable.” (R. at 32.) The ALJ pointed out several inconsistencies in the Peastatements.

For example, Plaintiff testified that she was unable to walk or eat for a molothifg her
hospitalizationshoweverher doctor reported in May 2014 that she gained ten pounds over the
month after her hospitalization atitht she walkeavith a nornal gait and thatlisplayedhormal

station. (R. at 31, 1061Further, although Plaintiff testified to falling to the floor crying and
screaming if she hears a loud noise, no treating source ever observed an ledoaspbnse

from Plaintiff of that nature. I¢.) Also, Plaintiff reported in her background questionnaire that

she could sit for no more than 20 to 30 minutes at a time without needing to change position (R.
at 275), but was able to sit for one hour at her disability hearing without standinglatieghi

other pain behaviors. (R. at 31.)

Moreover, Plaintiff testified that she never goes downstairs and that her husband doe
everything for her around the house including all of the household chores and taking loare of t
cat. (R.at73,74,76.) She testified “he [her husband] does all the coolardpeslall the
cleaning. He takes care of the cat.” (R. at 76.) Plaintiff, however, reportedapgieation for
disability benefits in response tlor whom do you care, and what do you do for them?” that she
cares for her husband, stating “I cook for him, pick up after him....” (R. at 240.) She further
wrote that she prepares her own meals, making “nothing big just like sandveighes
hamburgers + homemade fries.” (R. at 241.) She also wrote that the chores shis abl

perform include “laundry, running sweeper, dishes, making bed, picking up stuff.” (R. at 242.)



The ALJ therefore concluded that Plaintiff was not disabled within the meaning §btial
Security Act. (R. at 35.)
V. STANDARD OF REVIEW

When reviewing a case under the Social Security Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported by substantial evidence and waguoradant to
proper legal standard$.Rabbers v. Comm’r of Soc. Sée82 F.3d 647, 651 (6th Cir. at 2009)
(quotingRogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. at 2008¢e alsal2
U.S.C. § 405(g) (“[t]he findings of the Commissioner of Social Security as ttaahyf
supported by substantial evidence, shall be conclusive . . ..”). Under this standardptisiibsta
evidence is defined as ‘more than a scintilla of evidence but less than a prepondeisasaeh
relevant evidence as a reasonable mind might accept as adequi@igotd & conclusion.”
Rogers 486 F.3d at 241 (quotir@utlip v. Sec’y of Health & Human Serv25 F.3d 284, 286
(6th Cir. 1994)).

Although the substantial evidence standard is deferential, it is not trivialCdume must
“take into account whatever in the recorttl{edetracts from [the] weightof the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Nevertheless, “if substantial
evidence supports the ALJ’s decision, this Court defers to that finding ‘evendfishe
substantial evidence in the record that would have supported an opposite concliekiey
v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirkgy v. Callahan109 F.3d 270, 273 (6thiIC
1997)).

Finally, even if the ALJ’s decision meets the substantial evidence stahaaleision of

the Commissioner will not be upheld where the SSA fails to follow its own regulainahs



where that error prejudices a claimant on the merits or deprivekthmant of a substantial
right” Rabbers582 F.3d at 651 (quotif§owen v. Comm’r of Soc. Se478 F.3d 742, 746 (6th
Cir. 2007)).
VI.  ANALYSIS

In her Statement of Errors, Plaintiff argues that the ALJ’'s determination d@wstey the
sequential evaluation was not supported by substantial evidence and the ALJ stfomaidila
Plaintiff's RFC at steps four and five was not supported by substantial evidSeaSOE, ECF
No. 9.)
A. ALJ’'s Determination at Step Two

The ALJ’s findings at step two are supported by substantial evidence. At step two, the
ALJ must determine whether the claimant has a severe impairment, whichtrsiedres ade
minimushurdle . . . intended to ‘screen our totallygndless claims.Nejat v. Comm'r of Soc.
Sec, 359 F. App’x 574, 576 (6th Cir. 200@)iting Farris v. Sec’y of Health & Human Serys.
773 F.2d 85, 89 (6 Cir. 1985)). Thus, if an impairment has “more than a minimal effect” on
the claimant’s ability talo basic work activities, the ALJ must treat it as “severe.” Soc. Sec.
Rul. 1996 WL 374181, at *1 (1996). Once an ALJ finds at least one severe impairment, “an
ALJ’s failure to find additional severe impairments at step two does ‘not tdaseversils
error.” Nejat 359 F. App’x. at 577 (citinilaziarz v. Sec’y of Health & Human Sen&37
F.2d 240, 244 (® Cir. 2009).

Plaintiff argues that the record lacks substantial evidensepport of the ALJ’s
determination at step tweeasoninghat the ALJ failed to address Plaintiff's fibromyalgia,

lymphadenopathy, migraine headaches, rheumatoid arthritis, osteoarthsitis, lggpass, and

10



hand and shoulder weaknés§SOE at 89.) She argues th&the point here is not to prove in a
post-hoc fashion that the impairments listed above are severe. The point iditiderasf fact,
the ALJ had a duty to consider all impairments documented in the record and make well-
reasoned findings as to the determinability and severity of each conditioifiedeintthe
record.” (SOE at9

First,a review of the record reveals that fie] did indeedconsider Plaintiff's arthritis,
migraine headaches, and shoulder weakness at step two. In his findingwbstap ALJ
identified psoriatic arthritis and bilateral hip and knee pain, which was igehitif treatment
notes as symptoms of osteoarthritic disease and rheumatoid a2, 468—72)nigraine
headaches, and right shoulder capsuli(R®.15-16.)

The Undersigned conclud#sat the ALJ made clear that he considered the remaining
impairmentof which Plaintiff complains For instance, Plaintiff faultdie ALJfor purportedly
not considerindper fibronyalgia when making the step two det@rations The record,
however, is cleathat the ALJ acknowledged Plaintiff's contention that she was disabled in part
due to fibromyalgia, and correctly determined that Plaintiff's fiboromgadgd not constitute a
medically determinable impairmenThe ALJ’s finding is supported in the record. The
examining doctors noted that Plaintiff did not exhib# requisite tender points to constitute a
medically determinable impairmenindeed, Plaintiff had not been diagnosed with fibromyalgia
on the basisfaenderpoints by any physician of recoré&eeSocial Security Ruling 12p, 2012
WL 3104869, at *2—-3 (July 25, 2012) (providing that diagnosis requires “[a]t least 11 positive

tender points on physical examination.”).

2 Although Plaintiff contends that the findings at step two failed to address hanfialgia,
lymphadenopathy, migraine headaches, rheumatoid arthritis, osteoarthsitis, lggpass, and
hand and shoulder weakness, she does not contend that the ceradisevere.

11



Similarly, the ALJ properly accounted for Plaintiff's lymphadenopathy. hesécord
reveals Plaintiff's “lymphadenopathy [had] resolved.” (R. 29, 931.) Additionally, concerning
Plaintiff's allegations of hand and shoulder weakness, the ALJ cited physacairation notes
and a nerveanduction study secondary to Plaintiff’'s complaints of numbness and weakness in
her arms showing that Plaintiff had mostly normal strength and neurologicabhing in her
upper extremities. (R. at 24, 26.) Finally, the ALJ did, in fact recognizacadint for
Plaintiff's gastic bypass surgery(R. at 26.)

The record reflects that Plaintiff’'s impairments of fiboromyalgia ameplyadenopathy do
not constitute severe impairments as medical evidence showed the lymphadehagditben
resolved at the time of the hearing afdintiff did not present sufficienwva&ence for her
complaint of fiboromyalgia to be considered medically determinal3eciél Security Ruling 12
2p, 2012 WL 3104869, at *2—-3 (July 25, 2012) (providing that diagnosis requires “[a]t least 11
positive tender points on physical examination.The ALJ’s failure to classify Plaintiff's
gastric bypass surgery as “severe*mmn-severé is not a reversible error. Even if the gastric
bypass impairment would be considered “severe,”once an ALJ finds at least ere sev
impairment, “an ALJ’s faiure to find additional severe impairments at step two does ‘not
constitute reversible error.’Nejat 359 FE App'x. at 577 (citingMaziarz v. Sec’y of Health &
Human Servs837 F.2d 240, 244 {6 Cir. 2009). Therefore, the ALJ’s consideration of the
cumulative effect of Plaintiff's impairments (both severe and non-seve)ghout the
remaining steps of the analysis rendered any error harnitess.

Because the Undersigned finds that the ALJ did not commit reversible ertep awe, it

is RECOMMEN DED that Plaintiff's first contention of error lVERRULED .

12



B. ALJ’'s Formulation of Plaintiff's RFC

In her £cond assignment of error, Plaintiff argues that the ALJ’'s RFC deteionineds
not supported by substantial evidence. SpecificBlgintiff asserts that the Alelred because
he agreed with Dr. Rowland’s assessment, but that the assessed RFC did not gcegoaitat
for the limitations Dr. Rowland reportedSOE at 1+13.)

A plaintiff's RFC “is defined as the most a [plaintiff] can still do despite theipalyand
mental limitations resulting from her impairment®20e v. Comm’r of Soc. Se842 F. App’'x
149, 155 (6th Cir. 2009%)ee als®0 C.F.R. 88 404.1545(a), 416.945(a). The determination of
RFC is an issue reserved to the Commissioner. 20 C.F.R. 88 404.1527(e), 416.927(e).
Nevertheless, substantial evidence must support the Commissioner's RFC fiaeingy.

Astrue No. 1:09CV000411, 2010 WL 3730983, at *8 (S.D. Ohio June 18, 2010). When
considering the medical ewadce and calculating the RF@LJs must not succumb to the
temptation to play doctor and make their own independent medical fifdiSgapson v.
Comm’r of Soc. Sec344 F. App’'x 181, 194 (6th Cir. 2009) (quotiRghan v. Chater98 F.3d
966, 970 (7th Cir. 1996)kee also Isaacs v. Astrudo. 1:08-€V-00828, 2009 WL 3672060, at
*10 (S.D. Ohio Nov. 4, 2009) (holding that an “ALJ may not interpret raw medical data in
functional terms”) (internal quotations omitted).

An ALJ is required to explain how the evidence supports the limitations that he et she s
forth in the claimant’'s RFC:

The RFC assessment must include a narrative discussion describing how the
evidence supports each conclusion, gitgpecific medical facts (e.g., laboratory
findings) and nonmedical evidence (e.g., daily activities, observations). In
assessing RFC, the adjudicator must discuss the individual’s ability to perform
sustained work activities in an ordinary work setting on a regular and continuing
basis (i.e., 8 hours a day, for 5 days a week, or an equivalent work schedule), and
describe the maximum amount of each waelated activity the individual can

13



perform based on the evidence available in the case record. Tigécatr must
also explain how any material inconsistencies or ambiguities in the evidence in
the case record were considered and resolved.

S.S.R. 96-8p, 1996 WL 374184, at *6—7 (internal footnote omitted).

The Commissioner reserves the power to decide certain issues, such as a slaimant’
residual functional capacity. 20 C.F.R. § 404.1527(e). Although the ALJ will consider opinions
of treating physicians “on the nature and severity of your impairmérafshions on issues
reserved to the Commissioner are generally not entitled to speciaicsigod. 20 C.F.R. §
404.1527(e)Bass v. McMahgm99 F.3d 506, 511 (6th Cir. 2007).

In his written decision, the ALJ adopted a mental RFC to “perform simpletrepeind
moderately complex tasks that havdrgguent [sic] changes in job duties and that do not require
a fast work pace or strict production quotas” and “requiring no more than occasioteadt with
supervisors and coworkers and no contact with the general public.” (R. &l2ih)iff argue
that the RFC does not adequately account for her limitations as assesse®owland.

Plaintiff argues that thALJ failed to reasonably accommodate the functional limitation
assessed by Dr. Rowland(SOE at12.) Dr. Rowland found that Plaintiff “should be expected
to understand and apply instructions in a work setting consistent with averagetirdéllec
functioning (with the exception of when her capabilities are muted by symptdmes anxiety
and depression).” (R. at 456.) Plaintiff corternhat while the ALJ limited the types of
activities “that may be available to Ms. Wheeler, in the absensggitomologyhe made no
accounting for the frequency of her inability to perform these functiofisl.) Plaintiff does

not provide support beyond the conclusory statement that the RFC does not take into

? Plaintiff does not argue that the ALJ did not weigh Dr. Rowland’s opinion properly, but instead
argues that the RFC did not adequately account for all of Dr. Rowland’s functioalitns.

14



consideratiorPlaintiff’'s capabilitieswvhen she experiences symptoms to evidence that the ALJ’s
RFC was not supported by substantial evidence.

Here, the Undersigned finds that substantial@vce demonstrates that the ALJ’'s RFC
adequately accounted for all of the limitations that he found creditsé&diron v. Comm’r of
Soc. Se¢.391 F. App’'x 435, 439 (6 Cir. 2010) (“The ALJ is charged with the responsibility of
evaluating the medicavidence and the claimant’s testimony to form an assessment of [the
claimant’s] residual functional capacity.”) (quotidéebb v. Comm’r of Soc. Se868 F.3d 629,
633 (8h Cir. 2004) (citation omitted)The ALJspecifically included consideration of Ri&ff's
mental impairments in his RFC. The ALJ wroRetause of her mental impairmentsthe
claimant can perform simple repetitive and moderately complex tasks that Heacuient [sic]
changes in job duties and that do not require a fast work pace or strict production giitas.” (
21) (emphasis addedBlaintiff does not put forward evidence to dispute that'imeted”
capabilities ar@ot considered by the ALJ as one of her mental impairments. Under the ALJ’s
RFC, Plaintiff is restrictively limited to performing simple, repetitive, and modgratenplex
tasks in a work setting that involves infrequent changé®se characteristics account for
Plaintiff's capabilities, even when she is experiencing depression andyarigile Dr.

Rowland found that Plaintiff's capabilities could be “muted” when she is experiencing
depression and anxiety, he did not find those symptoms completely debilitating.

The Undersigned finds Plaintiff's argument that the ALJ did not adequately
accommodate Dr. Rowlarglfinding on Plaintiff's social limitations similarly fails. Plaintiff
contends that although the ALJ’'s RFC limits the amount of time that Plaintiff woulddave
interact with coworkers and supervisors, the RFC is not supported by substantiatevide

because‘the ALJ offered no accounting for [Dr. Rowland’sding that Plaintiff is at rislof

15



responding inappropriately to coworkers and supervisors] and he made no attempt to link his
reduced frequency of contact to accommodation of Dr. Rowland’s findifi§©Eat 13.) The
Undersigned finds that the ALJ did properly accommodate the risk of Plainitiffyac
inappropriately by limiting Plaintiff to work which involves at most “no more thansiooal
contact with supervisors and coworkers and no contact with the general public.”2{R’ at

Because the Undersigned finds that the ALJ’s RFC formulation was supported by
substantial evidence, it RECCOMENDED that Plaintiff’'s second contention of error be
OVERRULED.

VIl.  CONCLUSION

In sum, from a review of the record as a whole, the Undersigned concludes that
substantial evidence supports the ALJ’s decision denying benefits. Accgrdtingl
RECCOMENDED that the CourOVERRULE Plaintiff's Statement of Errors ankFFIRM
the Commissinerof Social Security’s decision.

VIII. PROCEDURE ON OBJECTIONS

If any partyseeks review by the District Judge of this Report and Recommendatimm, he
she may, within fourteen (14) days, file and serve on all parties objectionsRepbe and
Recommendation, specifically designating this Report and Recommendation, pad the

guestion, as well as the basis for objection. 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b).

* The Undersigned also notes that the ALJ’s interpretation of Dr. Rowlandiskaassessment
and incorporation into the RFC is supported by the opinion of state agency reviewing
psychologist Vicki Warren, Ph. D. Upon review of Plaintiff’'s medical records\\arren
accorded Dr. Rowland’s opiniagreat weight. (R. a01.) Moreover, she opined that Plaintiff
“is capable of carrying out simple to moderately compléxstep instructions in a low pressured
environment” and, taking into account Plaintiff's social limitations, found that Bfdird

capable of at most infrequent contact w/supervisors and coworkers, should avoidwtih&ct
general public.” I1d.)
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Response to objections must be filed within fourteen (14) days after being seitvedcapy.
Fed. R. Civ. P. 72(b).

The parties arspecifically advised that the failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal the judgment of the District Co8ee, e.gPfahler v. Nat’l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constituted a waiver of [the defé's{lability to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of district court’s denial of pretrial motioniliydgdo timely object to
magistrate judge’s repoand recommendation). Even when timely objections are filed,
appellate review of issues not raised in those objections is wadRaakrt v. Tessonb07 F.3d
981, 994 (6th Cir. 2007) (“[A] general objection to a magistrate judge’s report, whikofai
specify the issues of contention, does not suffice to preserve an issue for appedkitation
omitted)).

IT IS SO ORDERED.

Date:August3, 2017 /sl Elizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE
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