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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JONATHAN STANLEY, et al.,
on behalf of themselves and all similarly Case No. 2:16-cv-386
situated individuals,
Judge Graham
Plaintiffs,
Magistrate Judge Deavers
V.

TURNER OIL & GAS
PROPERTIES, INC.,

Defendant.

OPINION & ORDER

Named plaintiffs Jonathan Stanley and Mary Elliott bring this action againstri@ine
& Gas Properties, Inc. (“Turner”) as authorized by the Fair Labor Stdsédat of 1938 (the
“FLSA”"). 29 U.S.C. 88 201-219 (as amended). Stanley and Elliott bring¢hn against
Turner on behalf of themselves and all similarly situated individuals (cokdgtitPlaintiffs” or
“the Landmen”)Landmen are individuals who perform title searches on parcels of real property.
The Landmen assert that they regularly worked more than 40 hours a week withneart -
ing them overtime wages (1.5 times their normal r&ehding before the Court iRlaintiffs’
Motion for Conditional Collective Action Certification, ExpeditBascovery and Court-
Supervised Notice to Potealt Opt-In Plaintiffs.” (Doc. 13). For the reasons discussed below, the
CourtGRANTSIN PART AND DENIESIN PART Plaintiffs’ motion.

) Factual Background

The evidencéhe parties present at this stagenes from declarations made under péna
ty of perjury, documents relating to Turner’s hiring of the Landmen, and variouls emvaiv-
ing Turner employees and contractors, including the Landmen.

Turner “is an Oklahoma corporation that providesgniing services to oil and gas

drillers, including represeimyg its clients in mineral leasing.” (Boone Ellis Decl. at § 2, Doe. 17
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1). In its mineral-leasing work, Turner udemndmen‘to retrieve real progrty documents from
various sources . . . to tgemine ownership, leasehold, or other relevant interest in the particular
parcel, including, but not limited to, whether there was an obtainable interest in the parcel,
whether the parcel had amgstrictions or encubrances, etc.” (Ellis Decl. at T 4).

The named Plaintifis-Jonathan Stanley and Mary Elliottaerked for Turner as Lah
men. Stanley and Elliott assert they are representative of all Turner eandntthat Turner
misclassfied al Landmenas ndgyerdent cantractors rather than eployees, the result of which
was Turner “stfering or pemitting each to work ovéime without being paid at the [overtime
rate].” (PIs.” First Am. Compl. at T 1, Doc. 3). Six former Turner Landmen have optexdfar.

In support of its angment against conditional certification, Turner submits the affidavit
of Boone Ellis, the General Manager of Turner. (Ellis Decl. at § 1). Turressref the Landmen
as independent contractors. Turner claims that “[i]t has been standard prattieel and gas
industry that Landmen work . . . as independent contractors, and, in return, are paid under the
day rate method.” (Ellis Decl. at { 5). Turner provided the Landmen with sometcdpengs
of independent contractoffer example an agreement executed by each Landman stating they
were not employees, but independent contractors, (Ex. 1 to Ellis Decl. at § 3, Doc. 17ah); and
“Affidavit of Exempt StatusJnder the Workers’ Compensation Act,” in which each Landman
agreed, among other things, that “I am an independent contractan aotployee of the oe
tractor. | do not want workers’ compensation insurance and understahditinabt eligible for
Workers’ Canpensation betfigs,” (Ex. 3 to Ellis Decl. at § 4). Landmen were to fill out this a
fidavit after eviewing an “Exempt Status Fact Sheet,” which is essentially a list of statements
and questions to help the answering indralddeterminavhether they are an independent con-
tractor oran enployee (Ex. 2 to Ellis Decl.).

Turner points to other indicia that the Landmen were independent contractors. The
Landmen provided their own automobiles, digital cameras, laptops, mobile phonescemail a
counts, and navigation tools. (Ellis Decl. at { 14). Tuanéts clientdeased various office spa
esin whichthe Landmercould work, and gvethe Landmeraccess tohe facilities from 8:00
a.m. to 5:00 p.m. on weekdaygllis Decl. at  15)Turner charged the Landmen $26month
for office supplies, which included access to high speed internet and printers. @elliaD

15). Turner supervised the Landmen, but Turnerst®t its supervision was limited the

1 Or $20.00, according to the LandmeBe¢Stanley Decl. at  48).
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extent that it attempted to “ensure their final prodeiteécted a full and complete title for the
property at issue in each project.” (Ellis Decl. at § 24).

Because of the unique nature of Turner’s clients’ needs in Ohio, Turner worked som
what differently with its Landmen in Ohio. For example, Turner hired a digitaimgaompany
to “electronically image two Ohio county courthouses’ real property recor@s§ier access
and use by the Ohio contract Landmen.” (Ellis Decl. at JTiéner reimbursed its Laimen in
Ohio for housing expers, something itid not do for Landmen working outside of Ohio. (&l
Decl. at I 17)Furthemore, Turner, and in turn, the Landmen, worked primarily for two clients
in Ohio, one on a mtityear project “as opposed to a femonth project, which was the type of
project work Turner provided to clients outside Ohi&lli¢ Decl.at 7 11).

The Landmen were weplaid. For example, Stanley earned approximately $137,000 and
$119,000 in the two full years he worked as a Landrtis Decl. at § 18). Elliott earnegha
proximatey $121,000 and $115,000 in her two full years of employment. (Ellis Decl. at § 19).
The optin plaintiffs were similarly welcompensatedSgeEllis Decl. at  20).

Turner did not keep any employment records for the Landmen. (Ellis Decl. at § 21)
Turner never “fine[d], discipline[d], or terminate[d] Plaintiffs or any otb@ntract Landmen for
failing to attend any meetings or come into the office space Turner allcavetirien to use.”

(Ellis Decl. at T 21). Turner did not prohibit the Landmen from engaging in outsideyengpio
(Ellis Decl. at 1 22). Turner did not provide the Landmen with any fringe benefitsasuwit

day pay, as it would with its employees. (Ellis Decl. at § P@)ner provided each Landman

with a Form W9 and made each Landman “responsible for withholding their own taxes.” (Ellis
Decl. at § 25). Turner eventually required all Landmen to establish their owre$ssess through
which they would be employed and paid. (Ellis Decl. at § 26).

While Plaintiffsdon’t dispute any of the facts presented by Turner, they do highlight oth-
er facets of their work as Landmen. In support of their Motion, the Landmen pdedtiea-
tions fromthe Landmenalong with supporting documentati@uch as emails giving instru
tions from Turner.

Turner required Landmen to use poematted forms to input information regarding each
property. (Answer to Am. Compat 1 47 Doc. 6). One Landman, who it appears was operating
in a supervisory or quality-control role for Turner, supplied the Landmen with cétsdidr
completed reports. (Ex. A to Barber Decl., Doc. 13-5 at 55). While Turner typlaegly law



graduates or lawyers, (Ellis Decl. at § 12), Landmen did not need to have a lawdegreyg

other advanced training, (Stanley Decl. at-8,8Doc. 13-2). Because most of their work required
collecting data and entering it into forntise Landmen describe thevork as‘largely mechan

cal in nature.” (Pls.” Mot. at 4).

Turner asserts that its Landmen all filled out forms indicating they agreed/¢neyn-
dependent contractors after reviewing the Exempt Status Fact Sheetsinehidbd questions
like, “Do you create plans or spifications for the job?”, “Do you exercise control over most of
the details of the work?”, and “Do you set your own work hourS@&Ex. 2 to Ellis Decl. at
2). But Plainiffs assert that when they filled out these forms, “other than the fact that | would be
researching land titles | did not know what my job duties with Turner were tmingor how |
would be required to carry them out.” (Stanley Decl. at f5&é;alslliott Decl. at 1 911).

Turner asserts that its “only responsibility over Plaintiffs’ and the othatrarct Lal-
mens’ [sic] work was to ensure their final product reflected a full and contjtlettor the prop-
erty at issue in each project.” (Ellis Decl. at { 24). But Plaintifferskat Turner exercised o
siderable control over their work. Turner assigned projects to Landmen, provided¢henar-
ner in which Landmen were to complete those projects, assigned an amount of tioepio-ea
ject in which the assigned Landman was expected to complete it, required baodmguest
another project if they finished one early, if a Landman was sick, he or she wedltbreall
their “Team Lead” and inform them of the reason for the abseBeeS{anley Decl. at {1 20
21, 25, 31). The Landmen operated with the understanding that if they did not work the-days a
signed, they would no longer be employed by Turner. (Barber Decl. at { 8, Doc.LABxdmen
wanting to take vacation had to “fill out a vacation request form in advance.” (bRedé at
32). Turner required Landmen to be in the office from 8:00 a.m. until 5:00 p.m. with one hour
for lunch. (Stanley Decl. at 1 33). If a Landman wasn't in the office, wseg expected to notify
their “Team Lead” of where they were and what they were doing. (Stanley De@4 atAt one
point, the Landmen were required to sign in and out at the Turner-provided offidy,faciing
their time of arrival and departurtanley Decl. at I 36). Turner requireds-s evidenced by
the title of the email, “Mandatory Meeting"Landmen to attend various meeting®edEx. A to
Elliott Decl. at 13).

Each Landman asserts they frequently worked over 40 hours for Turner per week, but

were never paid overtime. (Stanley Decl. at 1 30; Foote Decl. at § 12, D&cElN®tt Decl. at



1 29 Barber Decl. at  19; Ramach Decl. at 1 20, Do&)13 his was not because Turnef r
quired the Landmen to stay at the office for more than eight hours, it was due tdsldager
rate assignment system.

Here’s how the dayate assignment system worked:

Turner would assign every project a certain amount of in [sic] which | was
expected to complete a project.

Generally, the prapprovel days were an accurate estimation of the
amount of work | would need to do to complete a project. In the event that a pr
ject was finished early, | was requireal tequest another project fronurher.
When | did this, | would be always be [sic] assigned another project andkwas e
pected to begin working on it. If this happened, | would only be paid for the time |
spent actually working on a project, not for the time the project was approved for.

Although it was very rare, there were times when | waslertalcomplete
a project within the assigned amount of days. If that happened, | wasetetuir
go to my Team Lead and explain the difficulties of a project and why | needed
more time. In my experience, my requests for more time would be approved and |
would always be paid my normal rate for the extra time | needed to complete a
project.

When | worked at Turner, | would be assigned to work on a project on
paticular days of the week. For example, a project with three approved days
might be assigned on a Monday, Tuesday, and Wednesday of a particular week.

| was generally assigned at least five propmys during a particular
week, with the exception of weeks in which certain holidays fell. In holiday
weeks in which | was assigned less than 5 days of work, | would only be paid for
the days or parts of days | actually worked.

Turner would frequently assign me to work six or seven project dalgs wit
in a given week, and | was required to work the sixth and/or seventh day on the
date designated by Turner. | would be paid for the extra days at my normal rate

(Stanley Decl. at 1 229) (paragraph numbers omitted). When Turner would assign extra pro-
ject days, it would do so by emailing various Landmen:

As you are aware, we are quickly approaching our deadline of September 12th (7
days from now) to have all title completed and reviewed on the OS Project. |

know everyone has been working diligently, but we must ask that you redouble
your efforts. We have been granted 7 day billing and ask that you use it. This
means nights and weekends.



(Ex. A to Elliot Decl. at 10, Email from Roger AkemarJhe Landmen suggest that due to

Turner’s hiring and projedassigmentprocess, Landmen did not perform similar work for other

companies, nor did they do so even when they stopped working for Turner. (Foote Decl. at § 13).
The Landmen assert that from what they observed from working alongside.atiger

men, each Landman performed identical, or very similar, work. (Stanley D§ci9at

I1) Discussion
Plaintiffs’ Motion raise three topics for discussion: (1) whether to conditionally certify
the collective action; (2) if certified, whether to limit the collective class, argllimit notice of
the action; and (3) whether to expedite discovery.
A) Conditional Certification
Plaintiffs move for conditional certification of the following collective class:

All current and former Petroleum Land Managers or individuals in a
Landman position who worked for Turner at any location in the United States
and, at any time during the period three years before eacindpts action, were
suffered or permitted to work more than 40 hours in a given workweek and not
compensated at a rate of emedonehalf times regular hourly pay for hours
worked in excess of 40.

(Pls.” Am. Compl. at  112). Since collective actions find their root in section 216(b) of the
FLSA, the Court starts there. Section 216 of the FLSA provides a private righitoof tacan-
ployees affected btheir employes violations of the FLSA'’s substantive protections, sash
minimum wage and overtime rules

Any employer who violates the provisions of .section 207 of this title shall be
liable to the employee or employees affected in the amount of.theiunpaid
overtime compensation . and in an additional equal amount as liquidatet-da
ages. . . An action to recover the liability prescribfgbove]may be maintained
against any employer. .in any Federal or State court of competent jurisdiction
by any one or more employees for and in behalf of himself or themselveshand ot
er employeesimilarly situatedNo employee shall be a party plaintiff to any such
action unless he gives his consent in writing to become such a party andrsuch co
sent is filed in the court in which such action is brought.

29 U.S.C. § 216(b) (emphasis added). The Court may authorize notice to similargds#orat
ployees to permit them to opt into the lawsGibmer v. WaMart Stores, InG.454 F.3d 544,

2 Roger Akeman is a setfescribed “Lead Crew Chief” for Turner. And while he may not beradbfurner en-
ployee, the emails show he directs the work of the Landmen with dinedtiom Turner.
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546 (6th Cir. 2006j.But before the Court can authorize this notice to potentiaihgpitintiffs,
it “must first consider whether plaintiffs have shown that the employees to hedaife, in
fact, ‘similarly situated.”ld.

Courts typically employ a “twghase inquiry to address [the] question” of whether pr
posed opin plaintiffs are similarly situated to themedplaintiffs. Id. The first stage is the ‘o
tice” stageat which the Court, with the benefit of little or no discoveryedaines whether the
named plaintiffs are similarly situated to the putatigéio plaintiffs they seek to notifgf the
lawsuit. Only later, after the close of discovery and the Court’s receidttbéadpt-in forms,
will the Court need to “examine more closely the question of whether particaiabens of the
class are, in fagcsimilarly situated.’ld. at 547.

Here, the Court is concerned with the first stage of the procHss.léad plaintiffs bear
the burden of showing that the aptplaintiffs are similarly situated to the lead plaintiffgViot-
kowski v. Mich Bell Tel. Co, 267 F.R.D. 213, 217 (E.D. Mich. 2010)C] ontrolling Sixth Ci-
cuit law sets a modest bar of proof at this stage of litigdti@rescenzo v. @ex Pumping, LLC
No. 15CV-2851, 2016 WL 3277226, at *4 (S.D. Ohio June 15, 2Qdi6hg Comer 454 F.3d at
547). At this stage, the Court typically has “minimal evidence,” so it analyzes thergymila
situated question “using a fairly lenient standa&ivigart v. Fifth Third Bank276 F.R.D. 210,
213 (S.D. Ohio 2011(citing White v. MPW Indus. Servs., In236 F.R.D. 363, 366 (E.D. Tenn.
2006); see also Comen54 F.3d at 547 (“[A]uthorization of notice ‘need only be based on a
modest factual showing.™) (quotir@ritchard v. Dent Wizard Int'l Corp210F.R.D. 591, 595
(S.D. Ohio 2002). The notice stage only requires that Plaintiffs “submit evideabtistsig at
least a colorable basis for their claim that a class of ‘similarly situated’ plaintifis € Olivo v.
GMAC Mortg. Corp.374 F. Supp. 2d 545, 548 (E.D. Mich. 2004) (quoBegertson v. Phillips
Beverage C0.137 F.R.D. 264, 267 (D. Minn. 19913%ee also WIotkeski, 267 F.R.D. at 217.

There is some authority in the Sixth Circuit foreathancedtandardf proofwhen some
discovery has taken pladdn some cases, courteetjuire Plaintiffs to make a modesplus’ fac-
tual showing that there is a group of potentially similarly situated plaintiffs that endistw-
ered by sending opi+ notices’ Creely v. HCR ManorCare, Inc/89 F. Supp. 2d 819, 826 (N.D.

% In Comer the Sixth Circuit spilled considerable ink discussing the standardsriditional class certification;
however, ultimatelyhe courtheld that it lacked jurisdiction to hear the appeal of the district court'slftonal
order approving notice to prospective@aintiffs in a suit under 8§ 216(b)ld. at 549.

* Turner doesn't argue for an enhanced factual showingjytobseresthat the modest factual showing stékr
quires sora showing of factgDef.’s Resp. at 13, Doc. 17).
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Ohio 2011) accordByersv. Care Transp., IncNo. 13CV-15174, 2016 WL 4771328, at *3
(E.D. Mich. Sept. 14, 2016) (deciding motion under “modest plus” standard, bufte yfif-
teen months of discovery and after dispositive motions were filed and deciogdSge Lacy v.
Realdy Elec. Cq.No. 3:11€V-52, 2011 WL 6149842, at *3—4 (S.D. Ohio Dec. 9, 2011)
(“[T]here has been nint discovery on the certification issue. . . . Under these circumstances,
the heightened standard for conditional certification, as set fo@heiely, is simply inapplia-
ble.”) (emphasis original)in Creely, “Plaintiffs deposed a number of Defendants’ executives
and coporate maagers in an attempt to show” the existence of a group of similarly situated p
tential optin plaintiffs. 789 F. Supp. 2d at 8ZPhe “modesi{plus” standard typically applies
when the parties have conducted some joint discovery prior to the plaintiffs’ moticonibr
tional certifcation.

Here, while the parties both subted declarations and supporting documents, none of it
is the product ofoint discovery, the distinction noted liacy. Id. at *3. Unlike in Creely, here
the partiesook no depositionbefore Plaintiffs filed their Motion for Conditional Certiéion.
And like inLacy, the paties have xchanged no joint degvery on the certification issu€here-
fore, the “modest fatual showing” standard ppes to the Ladmen’s Motion. The Court also
notes that the parties don’t discuss this issue in the briefs, and Turner appeeeptdhat only
a “modest factual slang” is required. (Def.’s Resp. at 13, Dod))1Here it makes sense tp-a
ply a more lenient stalard, and the available evidence shows why that’s the case. Several of the
Landmen’s declations state that theyoserved the work of other Landmen and their work all
appeared to be virtually ideanél, and their pay and contractor status also appearetiagdien
(See, e.g.Starkey Decl. at 1 4953). Of course, with the benefit of joint discovery, thed-an
men will presmably have ecess to recordhat will show whether Stanley’s observations are
consistent with other Landmen whom he did not obséiverfore, the Court jpplies the fairly
lenient stadard” To cetify Plaintiffs’ collective action, the Court oy requiresa malest factual
showng that Plantiffs are sinlarly situated to the putative opt-plairtiffs.

What does it mean to be similarly situated? Let’s begin with what is clear: “plaiméffs a
similarly situated when they suffer from a single, FES¥olating policy, and when proof of
that policy or of conduct in conformity with that policy provea@ation as to all the plaintiffs.
O'Brien v. Ed Donnelly Enterprises, In&75 F.3d 567, 585 (6th Cir. 200&)rogated byCamp-
bell-Ewald Co. v. GomeA36 S. Ct. 663 (2016). But that’s only the most obvious situation.



“Plaintiffs can show they are sitarly situated by showing thatheir claims [are] unified by
common theories of defendants' statutory violations, even if the proofs of thesesthemiigev-
itably individualized and distinct.’Swigart v. Fifth Third Bank276 F.R.D. 210, 213 (S.D. Ohio
2011) (quotinglicta fromO'Brien, 575 F.3d at 585Plaintiffs can be similarly situated where
they aticulate “common means by which they were allegedly cheated|, like] foromptpgees

to work off the clock."O’Brien, 575 F.3d at 585. Casrtypically look at the followingssues

(1) wereall the plaintiffs subject to the same employment classificationyée@none of the
plaintiffs paid overtime, (3) didll of the plaintiffs hae the same or similar jobuties, (4)did

the plantiffs share the same job titlBwigart 276 F.R.D. at 213)Vlotkowski 267 F.R.D. at 218.

Here is, by way of reminder, the collective clt#sst Plaintiffs seek to notify of thisva
suit:

All current and former Petroleum Land Managers or individuals in arban
position who worked for Turner at any location in the United States and, at any
time during the period three years before each-ioptsis action, were suffered or
permitted to work more than 40 hours in a given workweek and not compensated
at a rateof oneandonehalf times regular hourly pay for hours worked in excess
of 40.

(Pls.” Am. Compl. at T 112). Plaintiffs provide ample evidence that all of the Landatethe
exact same job title, the exact, or nearly exactly the same job descriptiowgetieezll classified

as independent contractors, they were all pgithe day-rate method, and none of the Landmen
were paid at the overtime rate when they worked more thdmodrs per week. Therefore, the
Landmen appeaimilarly situated.

Furthermore, the Landmen were all subject to the same allegedly-¥#b&#ing
scheme. Plaintiffs allege that Turner oléssified them as independent contractors to avagid pa
ing them overtimeTurner paid the Landmen through its daye system, but it sometimes-a
signed the Landmen more than five days’ worth of work in a given week. However, even on
these weeks, Turner didn’t pay the Landmen overtime. It would have had to panthadn
overtime if they were employees.

Plaintiffs allege they should haween classified as employees, and they provide some
evidence indicating as much. For example, Plaintiffs assert that Twmieolted when they
worked, how much they worked, Turner assigned them work, Turner directed them to be in the
office for face tme with “the client,” and none of the Landmen did work for any company other

than Turner.



Defendants make several argumagiposing the proposed collective action generally
and then two arguments about the specific contours of the proposed collective actiGoufithe
covers the generabjections first and then moves to the two specific objections.

Turner makes numerous arguments about the merits of the Landmen’s claims, such as
debatirg whether the Landmen were evequired to work more than 40 houer pveek. Eee
Def.’s Resp. at 24). Howevefj] t is not the role of the Court at this stage of the proceedings to
decide the case on the meritdifhenez v. Lakeside Pi-Pac, L.L.C. 1:06CV-456, 2007 WL
4454295, at *3 (W.D. Mich. Dec. 14, 2008ge alscCreely, 789 F. Supp. 2dt 826;MPW In-
dus. Servs236 F.R.D. 8368. At this stage, the Court does nostikve fatual disputes, make
credibility determinations, or decide substantive issugwigart 276 F.R.D. at 214. Turner’s
threeglobal objections to conditionaeértification go to the merits of the Ldmen’s claim.

First, Turner argues that the FLSA was not designed to protect individuals like the
Landmen who, in@me cases, earneder $100,000 per year. This goes to the merits of the
Landmen’s claim because Turner argues that the Landmen should be exempt fra8kise F
protections. Tie Department of Labor regulation in effatthe timeexemptedrom FLSA pioo-
tection “employee[s] with total annual compensation of at least $100,000the.@mployee
customarily and regularly performs any one or more of the exempt dutiesponssbilities of an
executive, administratesor professional employee.” Highly Compensated Employees, 29 C.F.R.
8 541.601 (effective until Dec. 1, 2016). But this would call for a decision on the substantive i
sue of whether the Landmen qualify as exemptleyeesunderanyof the three aforementioned
exceptions. Turner, however, bases its argument not on the regulations but on a Supreme Court
caseChristopher v. SmithKline Beecham Corj32 S. Ct. 2156 (2012).

In Christopher the Court held that certain pharmaceutical sales representatives qualified
as outside salesmen exempt from the FLSA’S minimum wage and overtime mesquséd. at
2174. Turner argues that it also means that employees who make more than $70,00(per year
“not the type of ‘oppressed’ worker covered by the FLSA.” (Def.’s Resp. at 12LBigtopher
analyzed a specific emption—outside salesmerand the Counteferencedigh salaries ta-
lustrate how thelaintiffs didn’t qualify for the outsidesalesmamexemption, not becausiee
Court was imposing a stt income cap on the applicability of the FLSPee idat 2173. As
previously discussed, the FLSA does have an income cap, but an income over the cap must be

paired with an exemption for an employee to be exempt from FLSA coverage undegtilye
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Compensated Ephoyeesregulation In short, this is a substantive issue that does nudcirthe
andysis the Court péorms here.

Second, Turner argues that its classification of the Landmen as independexdiosntr
does not violate the FLSA, and therefore the Court should not conditionally certifaske c
Turner cites this language in support: “courts consistently require plaiotgtsow that they and
potential plaintiffs together were victims of a common policy or plan that violatedvwheelare
certifying a collective actioh.Heaps v. Safelite Sols., LL.8o. 2:10€V-729, 2011 WL
1325207, at *3 (S.D. Ohio Apr. 5, 201Turner latches onto the “plan that violated the law”
part of the above language to argue, essentially, that the Landmen have to potaitoa af
the law at the conditionalertification stage. But as Judge Frost made cle&teaps the arg-
ment that a sgeific policy is lawful or unlawful “relates to the merits of th[e] action and is not
the relevantnquiry at this stage of the proceedingsl.”at *4. To the extent this atgment goes
to the subtance of the Landmen'’s claims, the Court’'t addresst now. SeeRedmond v. NPC
Int'l, Inc., No. 13-1037, 2016 WL 7223468, at *4 (W.D. Tenn. Dec. 13, 2(0#&6)sing to d-
dress defetlant’s substantive argument that its compwage policies complied with the FLSA).

Third, Turner argues that there is no evidence that any of the Landmen worketanore t
40 hours in any week. But the Landmen state that they did sometimes work more than 40 hours
per week(See, e.g.Stanley Decl. at 199-30),did so at Turner’s direction, (Elliott Decl. at
28), and the opita plaintiffs all dechre that they too worked more than 40 hours per week under
the same assignment systefarner diputes these facts byguing that theschelule it man-
tained for the Lanahen pevented them from working more than 40 hours per week and that the
Landmen’s own declations statehat they could not have worked more than 40 hours per week.
This is eactly the type of factual gpute that the Court should nosoéve at this stage of the
litigation, so the Court won't resolve it now. The Landmen lesta@lisheda colorable claim
that the named plaintiffs are similarly situated to other Turner Landmen

In short,little of Turner'sarguments regarding the merits of the Landmen’s clagass
on this Court’s analysis of whether Plaintiffs’ apteescription describes individuals similarly
situated to the named plaintiffs. As the CourSwigartnoted, “while [Turner’s] assted de-
fense[s] mg be compelling, the Court findsinappropriate to engage in a merits analysis at this
stage of the lawsuit.” 276 F.R.D. at 21helCourt will certify this collective actiobut Turner
argles that the Court should limit the extentlod certification.
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B) Limiting notice of the collective action

Turner argues that Plaintiffproposed notice should be limited in two waysirst, the
notice should be limited to only Landmen who performed contract services for Turn@njn O
as argued more fully above. (Def.’s Resp. at 27). Second, it should be limited to dcartchct
men who performed contract Landmen services for Turner in Ohio from the dateavedey
fore the Court’s Order granting Plaintiffs’ Motion.” (Def.’s Resp. at 29).

1) TheCourt will limit the collective action to Ohio and Kentucky Landmen

The Court will conditionally certify this collective action and approve noticel fbuaher
Landmenthat worked for Turner in Ohio or Kentucky. The standard requires only modest proof
at the notice stagéere, the Landmen have provided only epecific piece of evidence about
the operation of Landmen outside of Ohio. Specifically,iofiaintiff Mark Ramach states that
he, “along with several other Landmen,” worked for Turner in Lawrence and, Beytucky
for 3-4 months. (Ramach Decl. at { 24). Ramach states that he performed his dutiesnas a T
Landman in Kentucky “in a similar fashion to the way | performed them in Ohiaidimg) the
way in which my work was assignedItl(). Ramach also declarg¢dat due to Turner's method
of assigning work, and frequent calls and emails after work hours, he too would frequeektl
in excess of 40 hours in a week without receiving overtime pyat(f 19-21).

Turner's own evidence tends to support Plaintiffs’ argument that its Landmenwaialie
are similarly situated to the named Plaintiffsrner's own declaration states thdt has been
standard practice in the oil and gas industry that Landmen work on a contract basik-ar
pendent contractors, and, in return, are paid under the day rate method. Turner has not deviated
from this practice with Landmen, including the Plaintiffs and the other putddgs members.”
(Ellis Decl. at 1 5). The “putative class members” to which Ellis refers in¢lodeiduals in a
Landman position who worked for Twgnat any location in the United Statg®ls.” Am.

Compl. at § 112). The Landmen also ask the Court to infer uniformity among Turnedisiéa
nationwide based ocan inferenceTurner’s Independent Contractor agreements make no refe
ence to any particulatate implying that Turner uses them nationwide. (Pls.” Reply at 3, Doc.
18).

Turner appears to have treated all of its Landmen similarly. Howeventiffdgprovide
no evidence that any Landmen outside of those who worked in Ohio or Kentucky wene eve

quired to work more than 40 hours in any week. Without this, the Landmen’s allegedvie-SA
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lation is supported by modest proof in Ohio and Kentucky, but there is no evidence that Turner
Landmen suffered FLSA violationsti@anwide. Ranach workedn Kentuckyin an almost ide-

tical @pacty as a Ladman, but thatmy estdlishes that Ladmen who worked in Keancky are

likely similarly situated to the named Lamen. While Turner’'s owgllis Declaration does tend

to support the claim thalhe Landman position did not vamyuch statdo-state,it does not show

that allTurnerLandmen worked more than 40 hours per week. The Landmen present no specific
evidence that any Landmentsigde of those who worked in Ohio and Kiecky ever worked

more than 40 hours a week. The Court shares Turneiede ‘avoid the stirring up of litiga-

tion through unwaanted slicitation.” Severtson v. PHips Beverage Cq.137 F.R.D. 264, 267

(D. Minn. 1991). Soliciting Landmen nationwide would bevarraried because Platiffs pre-

sent no evidence that they too suffered an FLSA violalibarefore, the named plaintiffs are

not similarly situated to Turner Landmen nationwidd.urner Lardmen in Oklahma feel @-
grieved, they can sue Turner too.

2) The Court will apply thethree-year lookback period for willful violations

Turner’s final argument is that the Court should apply ayear-statute of limitations to
this action A two year statute of limitations applies to actions brought under the FLSA; howev-
er, if the action arises out of a willful violation, a three-year limitation®geapplies. 29 U.S.C.

§ 255(a).

Turner argues that the Court should limit its certification of the collective actioe to th
two-yearlimitations periodbecause the Landmen haven't provided any evidence thandemo
strates Turner willfully violated the FLSA. Turner argues that its indeperd@tractor age
ment with the Landmen evidences its spediftent to comply with the FLSA, not violate it.

A “willful” violation of the FLSA occurs when “the employer either knew or showed
reckless disregard for the matter of whether its conduct was prohibited higttite”’sMcLaugh-
lin v. Richland Shoe Co486 U.S. 128, 133 (1988&iting the standard for “willful” adopted in
Trans World Airlines, Inc. v. Thurstpd69 U.S. 111, 127 (198%nalyzing the Age Discrimina-
tion in Employment Act). Here’s another example of why the Court should only require atmode
showing at this stage: what could Plaintiffs produce that would tend to show wilffih#sgs
stageother than what they have, whichligrner’'s weltorganized plan téabelits Landmeras
independent contractors. If the Landmen are employees, then Turner could be foundaibl-have

fully violated the FLSA. At the notice stage, this is enough evidence to use thgeharémita-
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tions period for willful violationsAccord White v. Osmose, In204 F. Supp. 2d 1309, 1318 n.9
(M.D. Ala. 2002)(finding that the argument is better suited for a motion for decertification or
summary judgment).

C) Expedited Discovery

The Landmen move for expedited discovery to “enable discovery of the names and ad-

dresses of the putative collective class memberss” (Mbt. at 29). Turner argues that this point
is moot now because formal discovery cotdtnmence after the parties held their preliminary
pretrial conferencen August 25, 2016. (Def.’s Resp. at 2 nWhile the Court agrees with
Turner that there is now no need for a court order on the subject, the parties aragauctour
expedite the discovef the identities of and contact information for the current and former

Landmen to receive notice.

[11)  Conclusion

The Court conditionallgertifies this collective action araithorizes notice to all Lan
men who pdormed servicefor Turner in Ohio or Kentucky at any time during thestthree
years Plaintiffs’ M otion, therefore, ISRANTED IN PART AND DENIED IN PART. (Doc.
13).

IT IS SO ORDERED.

s/ James L. Graham
JAMES L. GRAHAM
United States District Judge

DATE: Januaryl3, 2017
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