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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANNE CRABBS, et al.,

Plaintiffs,
CaseNo. 2:16-cv-0387
V.
JUDGE ALGENON L. MARBLEY
RASHAD PITTS, et al.,
Magistrate Judge Jolson
Defendants.

OPINION & ORDER

This matter comes before the Court on theibtes in Limine filed by Defendants (ECF
Nos. 113 — 117 and 122) and Plaintiffs (ECF Nd¥ and 129 — 132) arRlaintiffs’ Motion to
Alter or Amend this Court's Summary Judgménrider (ECF No. 106). The Court issued oral
decisions on the motions at the Monday, October 22, 2018 final pretrial conference, but sets forth
its reasoning more fully herein. Ribe reasons that follow, the Co@RANTS Plaintiffs’ Motion
to exclude the Response to R¢snce Board’s investigation afiddings, Defendants’ Motion to
Exclude Evidence Regarding Dismissed Claiamsl Parties, Defendants’ Motion to Exclude
Evidence of Defendants’ Prior Blef Taser Against a SubjechchDefendants’ Motion to Exclude
Plaintiffs’ Undisclosed Evidence of Keith Crablddleged Mental Healthinjuries. The Court
GRANTS IN PART Defendants’ Motion to Exclude Evidem of Defendants’ Prior Discipline,
Plaintiffs’ Motion to Exclude Post-Arrest Hesty and Conduct, Plaintiffs’ Motion to Exclude
Evidence Proffered by Steve ljames, and Plg@tMotion to Exclude Evidence of Defendants’
Awards and Commendations. The CdADENIES Defendants’ Motion to Exclude Testimony
from William Schnackel, M.D. and Plaintiffs’ Motion to Limit Testimony of Dora D’Amato and

Roland D’Amato, andVITHOLDS RULING on all or part of Deferehts’ Motion to Exclude
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All or Any Portion of Plaintiffs Demonstrative Videos and Piiff’'s Motion to Exclude Post-
Arrest Hearsay and Conduct. The CoDENIES Plaintiffs’ Motion to Alter or Amend this
Court’'s Summary Judgment Order.
. STANDARD OF REVIEW

The court should grant a motion in limine “gnivhen . . . evidence is . . . clearly
inadmissible on all potential groundsDelay v. Rosenthal Collins Grp., LL.8lo. 2:07-CV-568,
2012 WL 5878873, at *2 (S.D. Ohio Nov. 21, 2012).altourt cannot “determine whether . . .
certain evidence is clearly inadsaible, evidentiary rulings should be deferred until trial so that
guestions of foundation, relevancy and potengiegjudice can be resolved in the proper
context.” Id. Courts should rarely issweders that “exclude broad categories of evidence . . . .
[The] better practice is to deal with questiofsdmissibility of evidence as they aris&perberg
v. Goodyear Tire & Rubber Co519 F.2d 708, 712 (6th Cir. 1975ee alsoMorrison V.
StephensgrNo. 2:06-CV-283, 2008 WL 343176, at *1 (SOhio Feb. 5, 2008) (“Courts . . . are
generally reluctant to grant broad exclusions of evidence in ljrbg@ause “a court is almost
always better situated during the actual triah$sess the value and ugiliof evidence.”). The
decision “to grant a motion in limine falls withthe sound discretion dfe trial court.” Delay,
2012 WL 5878873, at *2

II. LEGAL STANDARDS
A. Generally Applicable Rules of Evidence
Only relevant evidencis admissible. Fed. R. Evid. 40Evidence is relevant if “it has

any tendency to make a fact more or less probadhel “the fact is of consequence in determining
the action.” Fed. R. Evid. 401. Relevance is mess by an “extremely liberal™ standard.

Dortch v. Fowler 588 F.3d 396, 400 (6th Cir. 2009) (internal citation omitted). An item “of



evidence does not need to carry a party’s evidgnburden in order to relevant; it simply has
to advance the ball.ld. at 401. Additionally, evidence can bdeseant even if itdoes not relate
to a fact in dispute, provideddlevidence supplies backgind information abowd party or issue.
SeefFed. R. Evid. 401 Advisory Committee’s Noten Proposed Rules (“Evidence which is
essentially background in natuman scarcely be said to invel disputed matter, yet it is
universally offered and admitted as an aid to wstdeding.”). Indeed, “relevant evidence is
admissible unless” excluded under a specific @miow of the Constitution, a federal statute,
Federal Rules of Evidence, or “other rules pribgct by the Supreme Court.” Fed. R. Evid. 402.

Rule 403 can operate to bahetwise relevant evidenceRule 403 grants trial courts
discretion to exclude evidence “if its probative \eala substantially outweighed” by the risk of
“unfair prejudice, confusing thissues, misleadinthe jury, undue delaywasting time, or
needlessly presenting cumulative evidence.” Fed. R. Evid. 403.

Otherwise relevant evidence of character, ati@r trait, crimes, wrongs, or other acts is
likewise inadmissible under Rule 404 “to showattbn a particular oce@n the person acted in
accordance with the character.” Fed. R. Evidi(8] “[E]vidence may be admissible for another
purpose, such as proving motive, opportunityenmt, preparation, plan, knowledge, identity,
absence of mistake, or lack of accident

[ll. ANALYSIS
A. Plaintiffs’ Motions in Limine
1. Motion to Alter or Amenthe Judgment (ECF No. 106)

Plaintiffs move to alter or amend tf@urt's Summary Judgmerder (ECF No. 100)

dismissing PlaintiffsMonell claim. This Court granted Sunamy Judgment in favor of Sheriff

Martin on Plaintiffs’ claim that Sheriff Martin wdmble for ratifying Officer Pitts’ use of force.



(ECF No. 100 at 25-27). The bagisthis Court’s Summary Judgntesrder was that, regardless
of whether the investigation into the incident was sufficient to aimdell liability, Sheriff
Martin’s actions could not have been “the ‘moving force’ behind the alleged constitutional
violation” because actions that occur “after aergvcannot logically be ghto have caused the
event that preceded it.Crabbs v. PittsNo. 2:16-cv-387, 2018 WL 3328404, at *12-13 (S.D.
Ohio July 6, 2018). Plaintiffs contend that thdigl not have the opportiiyp to address whether
the inadequate investigation was the movingdorthat they do not need to show that the
inadequate investigation was the moving foargg renew their argument that the investigation
was inadequate.

First, Plaintiffs contend they did not Jea the opportunity to address whether “the

ratification was ‘the moving force” because fBedants did not make any argument about the
moving force requirement before their Reply boa Summary Judgment. (ECF No. 106 at 3).
The pleadings do not support Plaintiffs’ argumeAithough Defendants did not use the words
“moving force” until their Reply in Support of Bendants’ Motion for Summary Judgment, (ECF
No. 89), the Defendants addressed ratificatialbeit briefly, in their Motion for Summary
Judgment. (ECF No. 82 at 38-39). Plaintiifs,turn, set out their argument in support of
ratification in their Response. (ECF No. 86 at 41-45). Plaintiffs specifically argued that Martin’s
actions were the “moving force” behind another ofrtiieories of liability in this case. (ECF No.
86 at 41). They proceeded to argue that the tiga®n was inadequate. Plaintiffs thus had the
opportunity to argue ratificatiomd were aware of a “moving fog” requirement in at least one
other context foMonell liability.

Second, Plaintiffs argue that the lack ah@aningful investigabin is evidence of an

“unofficial policy condoning” tle conduct at issue that thiEmms the moving force for a



violation. (ECF No. 106 at 5-6). In other worthey do not need to dress the “moving force”
requirement when arguing inadequate investigatidme main case that Plaintiffs cite for this
proposition,Baker v. Union Township, Ohidlo. 1:12-cv-112, 2013 WL 4502736 (S.D. Ohio
2013), suggests that the lack of a meaningfugstigation can showtification because it “can

be seen as evidence of a policy tvatild condone the conduct at issuéd” at *23. But

proving ratification through inadgiate investigation does nosgdense with the moving force
requirement.See Burgess v. Fischét35 F.3d 462, 479 (6th Cir. 2013) (Sheriff's “after-the fact
approval of the investigation, which did not itsediuse or continue a harm against [Plaintiff]
was insufficient to establish tiMonell claim.”). Other articulatins of the requirements for
showing ratification by inadequaitevestigation have gone as farraguiring a showing of four
elements: “the flaws in this particular intigsition were representative of (1) a clear and
persistent pattern of illegal activity, (2) whithe Department knew or should have known about,
(3) yet remained deliberately indifferent abaard (4) that the Department’s custom was the
cause of the [incident]. Thomas v. City of Chattanoog298 F.3d 426, 433 (6th Cir. 2005).
Thus, this Court’s rationale on Summary Judgnstamds—~Plaintiffs have not shown “that the
ratification was the ‘moving forcddehind the alleged constitutidnaolations. (ECF No. 100 at
26).

Lastly, even if Plaintiffsvere correct that no evideniserequired beyond showing an
inadequate investigation, the eaghey have cited as findinmgadequate investigations are
distinguishable from this case. For exampldBaker v. Union Township, Ohidlo. 1:12-cv-
112, 2013 WL 4502736 (S.D. Ohio 2013), the couniel® summary judgment on the issue of
inadequate investigation because the officgrdeicting the investigation failed to discuss the

incident with the officer involve, did not speak with the Plaiff§, and did not “confirm that the



locations of the Taser hits on [Plaintiff] compeat with [the officer’sjwritten account of the
incident.” 1d. at *24. InBrown v. ChapmarNo. 1:11 CV 01370, 2015 WL 159794 (N.D. Ohio
Jan. 13, 2015), the court denied summary judgroera claim of inadequate investigation
because the City of Cleveladd not “discover the eyewitnessstimony that contradicts the
Defendants’ version of eventsld. at *14.

Here, Plaintiffs assert thatedhinvestigating officer, Sergetalkarbler, did not speak with
Mr. Crabbs or his mother. (ECF No. 106 at Apwever, Plaintiffs dichot appear to dispute
Sergeant Karbler's deposition testimony thaspeke with Mr. Crabbs and Officer Pitts the
night of the incident. (ECF No. 57-6 at 38—-4@ergeant Karbler alsgalked through the
Crabbs residence that night with Office Pittgpad of their discussion of what happened. (ECF
No. 57-6 at 44-45). The Board theviewed the documents thatr§eant Karbler sent to them,
including the video taken the nigbf the incident. (ECF No. 57-11 at 42-43). The investigation
is thus significantly different from the defects that BrewnandBakercourts found to justify
denial of summary judgment. Plaintiffs’ MotionDENIED.

2. Response to Resistance Boardigebtigation and Finding(ECF No. 106)

Plaintiffs move to exclude evidence of tResponse to ResistanBeard’s investigation
and findings. Plaintiffs do not move to exclude testimony that Officer Pitts knew Mr. Crabbs was
armed. Defendants have filed no response. ti@rfollowing reasonsPlaintiffs’ Motion is
GRANTED.

After the incident on September 30, 2014, Eredaware County Sheriff's Office, through
the Response to Resistance Board (“the Board”), investigated Officer Pitts’ conduct on the night

in question and found that his behavior complied with department policy. Plaintiffs argue that this



investigation and its outcome are irrelevansloould be excluded under Rule 403. (ECF No. 106
at 8-10).

Given the low bar for considering evidence velat, the Board’s investigation and findings
may be relevant. Compliance with departmental policy does not bear on the constitutional
guestion.See, e.gWhren v. United State§17 U.S. 806, 815 (“[w]e cannot accept that the search
and seizure protections of the Fourth Amendment are so variable” as “police enforcement
practices, [which] . . . vary from @te to place and from time to time.gmith v. Freland954
F.2d 343, 347 (6th Cir. 1992) (“Under 1983, the ésssl whether [the féicer] violated the
Constitution, not whether he should be disciglii®y the local police force.”). Nevertheless,
compliance with department policies could hawene probative value on the reasonableness of
force. See, e.gWhren 517 U.S. at 816 (“[I]t is a longeap from the proposition that following
regular procedures some evidencef lack of pretekto the proposition #it failure to follow
regular procedures proves (or is an operational substitute for) pretext.”) (emphasiskidded);
Taylor, 944 F.Supp.2d 548 (E.D.Ky. 2013) (discussingmssible testimony regarding police
procedures as long as understood ndigiar on the constitional question).

Even if the Board’s findingare relevant, such probative valis “substantially outweighed
by a danger of . . . unfair prejudice, confusing #saies, [or] misleading the jury.” Fed. R. Evid.
403. In evaluating the evidencedem Rule 403, the Court considétthe availability of other
means of proof.” United States v. Merriweathev¥8 F.3d 1070, 1077 (6th Cir. 1996) (citing
Huddleston v. United State485 U.S. 681, 688 (1988)). Here, informing the jury of the Board’s
findings risks that the jury wiliake those findings as a judgmerdatt®fficer Pitts’ behavior was
permissible. Furthermore, Defendants have exgstimony to show stalard police practice.

Unlike evidence of th Board’s findings, this @ert testimony does not camyth it the potential



for unfair prejudice. Thus, the ger of unfair prejuide, confusing the issues, and misleading
the jury substantially outweighs the slightaify, probative value of the evidence of the Board’s
investigation and findings. &htiffs’ motion is therefor&RANTED.

3. Post-Arrest Statements, Congjuand Events (ECF No. 129)

Plaintiffs move to exclude geral incidents of post-arrest statements and conduct. These
fall into two main categories: (1) statements mnA Crabbs and Keith Grhas or incidents of Mr.
Crabbs’ conduct occurring after Mr. Crabbs’ atresd (2) police officersdescriptions of items
found in Mr. Crabbs’ possession after he wassaek Defendants filed response. (ECF No.
146). For the following reasons, this COAftTHOLDS RULING on the admissibility of post-
arrest statements and conduct GIRANTS Plaintiff's Motion regardiag descriptions of items
seized.

The first category of evidence Plaintiffs setekexclude is post-arrest statements and
conduct. Some of these statamts appear as descriptioms the Defendats’ narrative
supplements, some are picked up on the poliosers dashcam audio, and others Mr. Crabbs
admitted to in his deposition (ECF No. 100 at ®jr. Crabbs shouteprofanities and admitted
making statements such as “I'll kill each onetltém [deputies] one by one.” (ECF No. 57-3 at
24) (quoting ECF 100 at 7). On#iocer described Mr. Crabbs asd}ving] a clear dislike to Law
enforcement officers.” (ECF No. 129 at 4). Arbeabbs described tdfers that Mr. Crabbs
had “attempted suicidefaw days prior.” [d.). Additionally, Plaintiffsreference an incident that
occurred while Mr. Crabbs was in jailld(at 14).

Defendants do not deny that eviderabout the incident in thellje irrelevant. As such,
Plaintiffs’ Motion as to that incident GRANTED. Defendants have ast, however, that the

other evidence is relevant andtlihey would use the evidence “to show Keith Crabbs’s motive



or intent, the reasonableness of Defendants’ ubmad#, and the extent of Keith Crabbs’s alleged
injuries.” (ECF No. 146 at 3).

As a threshold matter, this evidence must be relevant. Evidence is relevant if it “has any
tendency to make a fact [of consequence in déténgnthe action] more dess probable.” Fed.

R. Evid. 401. “Whether or not a fact is of consemeeis determined not by the Rules of Evidence
but by substantive law.” Sherrod v. Berry 856 F.2d 802, 804 (7tRir. 1988) (quoting 1
Weinstein’s Evidence 1 401[03], 4019). Plaintiffs make an unreanable search and seizure and
excessive use of force claim based on Mr. Gsabarrest on September 30, 2014. Under either
claim, the timing of the inquiris the same: what the officknew at the timef the search and
seizure or use of forc&see Terry v. Ohi892 U.S. 1, 19-20 (1968) (oimgjuiry of reasonableness

of search and seizure is “whether the adfis action was justified at its inceptionGraham v.
Connor, 490 U.S. 386, 396 (1989) (“The ‘reasonablene$s particular use of force must be
judged from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision
of hindsight.”). Generally, statements and conghast-arrest are irrelemaito the reasonableness
of a search and seizure or use of forSee, e.g.Sherrod 856 F.2d at 805 (“Knowledge of facts
and circumstances gained after the fact (thatstspect was unarmed) has no place in the trial
court's or jury's proper post-hoc analysis @ teasonableness of theats judgment.”).

The officers’ descriptions of items thdgund in Mr. Crabbs’s possession, including
judgments about the capabilities of those itemd the condition in which they were found, are
irrelevant to both probable cause and reasonability of force. Plaintiffs point to the officers’
speculation that the bullets th&yund in Mr. Crabbs’s possessi were “armor piercing,” (ECF
No. 129 at 6), and that the officers found Mrabbs’s gun with the safety off.ld(). These

descriptions were made after the arrest anddasevidence collected aftine arrest. They can



have no bearing on probable causeeasonability. Platiffs’ Motion as to these items is therefore
GRANTED.

As to the post-arrest statements and candefendants contend that these are relevant
“to show Keith Crabbs’s motive antent, the reasonabless of Defendants’ esof force, and the
extent of Keith Crabbs’s alleged injuries.” (EGB. 146 at 3). The relevance of these statements
depends on how Plaintifsnd Defendants develop thease at trial. IiSpencer v. MacDonald
No. 14-cv-13858, 2016 WL 1742871, at *2 (E.D. Mithay 3, 2016), for example, the district
court allowed evidence of post-arreshduct as relevant to “probaldause to arrest Plaintiff for
drunk and disorderly conduct.” &he, however, the Plaintiff's dafee was “that he was sober at
the time of the incident and politely cohaal with orders from the officers.”ld. This court
thereforeWITHOLDS RULING on the admissibility of thesstatements until trial and, if
admitted, will consider a limiting instruction to the juhat such statemerase not to be used as
post-hoc rationalizations.

Mr. Crabbs’s statements refusing meditahtment, however, do not suffer from any
relevance problems. These statements reflect Miblg3's judgment, at the time, of the extent of
his injuries. Plaintiffs argue & Mr. Crabbs’s statements, both recorded in the cruiser dashcam
audio and described by deputiass inadmissible hearsay.

Mr. Crabbs’s statements in the audio reaogdire not hearsay. Plaintiffs’ assertion that
Mr. Crabbs’s statements are not statementsHrty-opponent because thag not inconsistent
with prior statements is contrated by the plain text of Fedef@lule of Evidence 801(d)(2)(A).
Rule 801(d)(2)(A) contains no requirement tlla¢ party’s statement contradict a previous
statement. The rule regarding prior inconsistatements is found Rule 801(d)(1) and does

not apply to Mr. Crabbs’s statemts. A slightly more difficlh question is whether Mr. Crabbs

10



gualifies as a party nothat he is decease&ee, e.gEstate of Shafer v. Commissioné49 F.2d
1216, 1220 (6th Cir. 1984) (decedent “through histestis a party to this action” so “his

statements are a ‘classic examgil@n admission™). Even if héoes not, however, his statements
would be exceptions to hearsay as excited uttesanFed. R. Evid. 803(2). Mr. Crabbs appears
to have been “under the stress of excitement” from the incident.

Descriptions in the officersiarrative statements of what Merabbs said and how he acted
pose an issue of double hearsay, requiring an exception both for Mr. Crabbs’s statements and for
the officers’ narrative reportDefendants argue that the police reports are admissible under the
public records exception in Federal Rule of EvitkeB03(8). “Police reports have generally been
excluded except to the extent to which they incafmofirsthand observation$the officer.” Fed.

R. Evid. 803(8) Advisory Committee’s Notes on PragabRules. In the Sixth Circuit, “[a] police
reportis . .. a ‘public record and report’ withie meaning of the first part of Rule 803(8Raker

v. Elcona Homes Corp588 F.2d 551 (6th Cir. 1978). Thé#icers’ reports contain their first-
hand observationsSee, e.g.Drury Properties, LLC v. FloraCIVIL ACTION NO. 5:15-153-
KKC, 2017 WL 3610533, at *5 (E.D. KyAug. 22, 2017) (allowing officer's summaries of phone
calls and text messages). Additally, Plaintiffs have not chalged the trustworthiness of the
reports themselvesSee, e.gBaker, 588 F.2d at 558 (“The burden wagson the plaintiffs to show
that the report was inadmissible because aisrees of information or other circumstances
indicated a lack dfrustworthiness.”).

Therefore, Plaintiffs’ Motion iDENIED as to statements Mr. Crabbs made regarding

medical treatment both in the refsand in the audio recording.

11



4. Opinion and Testimony ofest ljames (ECF No. 130)

Plaintiffs move to exclude the opinion @fefendants’ expert witness, Steve ljames.
Defendants filed a respons€éECF No. 144). For the followingeasons, Plaintiffs’ Motion is
GRANTED IN PART andDENIED IN PART.

Defendants agree that Mr. ljames’s Opinidiige through Eight, and the “hot pursuit”
element of Opinion One, address claims thet @ourt has dismissed. As such, “Defendants do
not seek to present [them] at trial.” GE No. 144 at 1). Plaintiffs’ Motion IERANTED as to
Opinions Five through Eight and the “hot pursuydrtion of Opinion One. This Court will now
examine Mr. ljames’s remaining opinions bésm the standard for expert testimony.

Federal Rule of Evidence 702 sets out tredogequirements for expert testimony. Under
Rule 702, “[a] witness who is qualified as amper by knowledge, skill, experience, training, or
education may testify in the form af opinion or otherwise if: (a)éhrexpert’s scientific, technical,
or other specialized knowledge will help the triefaaft to understand the evidence or to determine
a fact in issue.” Fed. R. Evid. 702(a). “Anmipin is not objectionable just because it embraces
an ultimate issue,” Fed. R. Evid. 704(a), but expertist not “merely tethe jury what result to
reach.” Fed. R. Evid. 704 Advisory @mnittee’s Note on Proposed Rules.

In addition to refraining from telling the juryhat result to reaclexperts cannot “merely
express[] a legal conclusionDeMerrell v. City of Cheboygar206 F. App’x 418, 426 (6th Cir.
2006) (unpublished) (citinerry v. City of Detroit25 F.3d 1342, 1353 (6th Cit994)). Itis a
fine line between an expert who permissibly opines on an ultimate issue and one who
impermissibly tells the jury what result to reactegpresses a legal conclusion. In the context of
claims against the police, experts are routinely permitted to “testify about discrete police-practice

issues when those experts are properly credentadddheir testimony assssthe trier of fact.”

12



Champion v. Outlook Nashville, In&@80 F.3d 893, 908 (6th Cir. 2004). What experts may not
do is take the additional step to conclude thbas were or were not reasonable, appropriate, or
in line with police standardsSee Alvarado v. Oakland Cty09 F. Supp. 2d 680, 690-91 (E.D.
Mich. 2011) (expert “may testify regarding natatly recognized police standards governing the
use of excessive force, as well as the specifiexcessive force guidelines to which [the officer]
was subject. . . . [but] will not be permitted, eitbgrhis report or his testimony at trial, to opine
as to whether [the officer’s] conduct in arregtPlaintiff was unreasobé#& under those guidelines
or practices.”). This prohibition includes statnts that “it was objectively unreasonable for [an
officer] to shoot [the plaintiff], DeMerrell, 206 F. App’x at 426, that aons an officer took were
based on probable caugk, and “whether the officers used reasonable fotdalibard v. Gross
199 F. App’x 433, 443 (6th Cir. 2006).

Mr. ljames impermissibly expresses legal dosions in Opinions One through Three. In
Opinion One, for example, Mr. ljames stateshéTentrance into Mr. Crabbs residence and the
seizure/arrest that followed wgustified, appropri&, based on adequgiebable cause and hot
pursuit, and consistent with a prudent andperly trained deputyating these or similar
circumstances.” (ECF No. 130-1 at 2). Manjes’s second and third opinions state similar
conclusions. These opinions suffer from the sdefects as those excludeglother district courts
in this circuit for improperly expressing a legalnclusion. Mr. ljames is therefore prohibited
from testifying as tahese conclusions.

Mr. ljames is, however, qualified to testifystandard police practicegxperts have been
found to be properly credentialed when they “had ictamable experience in the field . . . and . . .
[were] testifying concerning a discrete area digeopractices about whidthey] had specialized

knowledge . . . ."Champion 380 F.3cdat 909. Mr. ljames’s experience is extensive. Mr. ljames

13



has a Bachelor of Science degree in Criminatida Administration. (ECF No. 130-1 at 19). He
has completed several training programs, athest of them related to narcoticéd.]. Mr. ljames
has participated as an instructor in sevedm@hestic and internationgrograms on “less lethal
force options” [d. at 21-32). He chaired the National Tieak Officers Associations’s (NTOA)
Less Lethal Force section from 1998 to 2000d. &t 34). And he has written in several
publications regarding less lethal fordd. (at 10-13). These experias suffice to make Mr.
ljames qualified to express an ominiabout police policies and practices.

Mr. ljames'’s testimony on police practices iscahelpful to the jyr. Whether testimony
will be helpful to the jury is amquiry of relevance. That is, ‘wether the untrained layman would
be qualified to determine intelkgtly and to the best possiblegdee the particular issue without
enlightenment from those having a specializedierstanding of the subject involved in the
dispute.” Fed. R. Evid. 702 Advisory Committe®lote on Proposed Rules (quoting Mason Ladd,
Expert Testimony5 Vand. L. Rev. 414, 418 (1952)). When a “law-enforcement expert[]” is at
issue, “the district court, in performing itstgkeeping role, must assess whether, ‘without expert
testimony, the average juror is urdii to understand’ the materabout which the expert proposes
to testify.” United States v. Rip830 F.3d 403, 413 (6th Cir. 2016). Testimony regarding police
policy and practices can be helpful to the juSee, e.g.Alvaradqg 809 F. Supp. 2d at 691 (“It
may be helpful to the jury, for example, to kntvat Oakland County Deputies are expected to
escalate the use of force along a certain a contirunder a certain given set of circumstances.”);
United States v. Browr871 F.3d 532, 537 (7th Cir. 2017) (“Thegal standard contemplates a
reasonablefficer, not a reasonable person, so it may kefulsn a particular case to know how

officers typically act in like cas€$. Mr. ljames may therefore g&fy regarding plice practices.

14



In addition to the prohibition on testimony thatnothing more than a legal conclusion,
“an expert cannot simply opine on the credibibfywitnesses and the weight of the evidence,”
William F. Shea, LLC v. Bonutti Research, JnNo. 2:10-cv-00615-GLF-NMK, 2013 WL
2424382, at *3 (S.D. Ohio June 4, 2013). Mr. ljaimé&3pinion Four is problematic under this
standard. Opinion Four staté$he deputies involved did not fabate or conceal evidence in
this case.” (ECF No. 130-1 at 6). This opinisnnothing more than Mr. ljames saying that
Defendants should win on this tta Furthermore, Mr. ljamesases this opinion on his review
of the cruiser video and that Feaw nothing to suggest or idite the video was not an accurate
characterization of what occurredjd.), but Mr. ljames does not appear to have any special
gualifications in determining whether a video teen altered. Mr. ljames’s Opinion Four is
therefore excluded.

Plaintiffs have made the overarching oli@t that Mr. ljames’sopinions are prepared
solely for litigation. “[I]f a purpoted expert’s opinion was preparsalely for litigation, that may
... be considered as a basis for exclusiblewell Rubbermaid, Inc. v. Raymond CofY.6 F.3d
521, 527 (6th Cir. 2012) (citingphnson v. Manitowoc Boom Trucks, |84 F.3d 426, 434 (6th
Cir. 2007)). “A proposed experttgpinion is not prepared solelyrfotigation when the expert is
‘testify[ing] about matters growm naturally and directly out afesearch [he] ha[s] conducted
independent of litigation.””Lawrence v. Raymond Corfa01 F. App’x 515518 (6th Cir. 2012)
(unpublished) (quotinglohnson 484 F.3d at 434). Mr. ljamasopinions regarding standard
police practice have not been prepared solelyiigation. He has extensive experience with

police procedures, and any testimony on those matteukl be a result of this experience.
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5. Defendants’ Awards and Commendations (ECF No. 131)

Plaintiffs moveto “precludde] Defendants from wearing bp@rmor,” medals, or ribbons
at trial and to exclude “questimg of Defendants as to pgstrformance evaluations, awards,
[and] commendations.” & No. 131 at 1). Defendants filed a respon&&CF No. 145). For
the following reasons, Plaintiffs’ Motion GRANTED IN PART andDENIED IN PART.

Defendants will be permitted to wear theirdgcarmor but not medals. The wearing of
medals and body armor is typically considered prejudiSeak, e.gCase v. Town of Cicer@013
U.S. Dist. LEXIS 148656, at *13 (N.D. Ill. Octi6, 2013) (“Ordinariyl, police officers are
permitted to wear uniforms at trial, though misdare potentially prejudial to the adverse
party.”); Ferreira v. City of Binghamtqn2016 U.S. Dist. LEXIS 126011 (N.D.N.Y. Sept. 16,
2016) (excluding officers from wearing medals).isTteasoning has aldgm®en extended to body
armor. See Case2013 U.S. Dist. LEXIS 148656 (officers “mawt appear in bullet-proof vests
or other protective gear”). Here, however, Defendants assert that the Delaware County Sheriffs
Office requires officers to wear bodymor, and the body armor is not visible as it is worn beneath
the uniform. (ECF No. 145 at 3). To thetem that the body armor will not be visible on
Defendants, it poses no risk of aifprejudice to plaintiffs.

Plaintiffs cite to no rulef evidence to support their Motion to exclude commendations,
awards, and performance evaluations. Plaintfi$y argue that “testimony directed to such
things[] improperly seeks to augment the credipiit the Defendants.” (ECF No. 131 at 1), and
that, if such testimony is allowed, they should fleemitted to cross-examine on past issues.” (Id.
at 2). This objection necessarily implicates frohibition against character evidence as the
improper basis for bolstering Defendants’ doddy. Character emence is generally

inadmissible “to prove that on a particular occasion the person acted in accordance with the
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character or trait.” Fed. R. Evid. 404(a). WHRale 404(a)(2) allows for exceptions in criminal

cases, such as offering evidence of good cherdor the accused, the Federal Rules have

expanded no such exception to the civil context. See Fed. R. Evid. 404(a)(2) Advisory

Committee’s Note on Proposed RuleSee also Easley v. HaywqdzD15 WL 1926399, at *4
(S.D. Ohio Apr. 28, 2015) (“[P]erformance evdioas cannot be offered to show that . . .
Defendants . . . acted in accordance with their evaluationSEX v. Towers Fin. Corm66 F.
Supp. 203, 205-06 (S.D.N.Y. 1997) (charaetedence not allowed in civil casdyt see Carson

v. Polley 689 F.2d 562, 575-76 (5th Cir. 1982) (suggestimt character evidence could be
admitted in proper circumstances in a civil case w/ltilee “central issue in a case is ‘close to one
of a criminal nature™).

Defendants contend that testimony regagdicommendations, awards, or performance
evaluations,” (ECF No. 145 at 1), is backgroimfdrmation, on which witnesses are permitted to
testify. They assert that they will not bangstestimony about previous work performance as
character but “simply would like the optiondfier introductory backgmuund testimony which may
or may not include reference to Defendamsimmendations, awards or past performance
evaluations.” (ECF No. 145 at 3).

Testimony regarding the officers’ dagrounds is generally permissibsgeFed. R. Evid.
401 Advisory Committee’s Note on Proposed Ruéeg] such background may include whether
someone was “promoted during their care€atlson v. Bank05 C 1650, 2007 WL 5711692, at
*6 (N.D. lll. Feb. 2, 2007). Thysit is common practice for law &rcement witnesses to briefly
related (.e., in response to a question or two) whetthey have received commendations during

their career.”Id. at *7.
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Defendants are therefore permitted fotroduce limited testimony regarding
commendations, awards, and past performanqeesof the officersintroductory background
testimony. Defendants should ndtewever, that should they exphthe use of such testimony
to the realm of character evidence, this Cauilit consider whether Defendants have “open[ed]
the door to rebuttal character evidencéiélfrich v. Lakeside Park Police Dep497 F. App’X
500, 509-10 (6th Cir. 2012) (unpublished).

Plaintiffs’ Motion is thereforeGRANTED IN PART and DENIED IN PART.
Defendants may testify briefly as to commendations, awards, and performance evaluations as part
of the officers’ background infmation only. Defendants may wdawdy armor sdong as it is
not visible. Medalsre prohibited.

6. Testimony of Dora D’Amatand Roland D’Amato (ECF No. 132)

Plaintiffs move to exclude proposed tesiimg from the D’Amatos on “the entire history
of the D’Amatos’ interactions with Keith Crbb.” (ECF No. 132 at 2). Defendants filed a
response. (ECF No. 143). For foowing reasons, Plaintiffs’ Motion IBENIED.

Plaintiffs and Defendants appetr agree that what is relent to probable cause and
reasonable use of force is the information the offidead at the time of ¢hincident. Plaintiffs
assert, however, that the officat®l not have information abothe history with the D'Amatos
while Defendants assert thaetbfficers did have this information. The D’Amatos’ testimony
about the history of their relationship with Mr. Gbs is relevant so long as the Defendants show
that the officers were aware of this infornaatiprior to their encounter with Mr. Crabbs.

The probative value of the D’Amatos’ testimoalyout their relationship with Mr. Crabbs
is not “substantially outweighed by a danger.af . unfair prejudiceconfusing the issues,

misleading the jury, undue delay, wasting timeneedlessly presenting cumulative evidence.”
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Fed. R. Evid. 403. Plaintiffs contend that allowthg D’Amatos to testifyo their history with
Mr. Crabbs would result in a mimiial on that history. But #hD’Amatos’ testimony is of high
probative value. It willssist in establishing what the offrs knew on the night of the incident
which is directly relevant to probable cause eewsonableness of force. Furthermore, the only
other means of proof available would be tlificers’ testimony about what the D’Amatos told
them, which could suffer from hearsay problen8ee Merriweather78 F.3d at 1077 (6th Cir.
1996) (citingHuddleston 485 U.S. at 688 (“One factor imalancing unfair prejudice against
probative value under Rule 403 is the #alfality of other means of proof.”).

To the extent that this téstony could lead the jury tonake a decision based on Mr.
Crabbs’s character, @sohibited under Rule 404his Court will consider the appropriateness of
a limiting instruction orcounsel’s objectionSee United States v. Perd38 F.3d 642, 649 (6th
Cir. 2006) (“[T]he court should nonetheless isadamiting instruction establishing the basis for
the inclusion of Rule 404(b) evedce”). Plaintiffs' Motion i©DENIED.

B. Defendants’ Motions in Limine
1. Dismissed Claims and Parties (ECF No. 113)

Defendants move “to exclude mention of all previously dismissed claims . . . and to exclude
all evidence related to the dismissed claims netigpally relevant to te pending claims.” (ECF
No. 113 at 1). Defendants argue this evidendeetevant under Federal Rule of Evidence 401
and has the possibility to causedue delay, unfairly and inamgriately damage the credibility
of the witnesses, and confuse the jury under Federal Rule of Evidence 403. Given the low bar for
relevance, it is possible that dismissed claims might have some probative value, however slight.
But the potential for unfair prejudice and confusiorthe jury far outweigh any slight probative

value. See, e.gMoore v. BannonNo. 10-12801, 2012 WL 2154274, at *7 (E.D. Mich. June 13,
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2012) (“[M]otions in limine should be granted undkese circumstances because such evidence
has little to do with establishingredibility, and is of little prokase value, but instead ‘carries

significant risk of undue delagnd waste of time™) (quotind’’Etoile v. New England Finish
Systems Inc575 F. Supp. 2d 331, 340 (D.N.H. 200&))arte v. Catalina Foothills Sch. Dist.
No. 16 No. CV-12-00844-TUC-JAD, 2014 WL 5094128,*at(D. Ariz. Oct. 10, 2014) (“[T]o
the extent it could be marginally relevant to Piffistcredibility, the Courfinds that any reference
to this dismissed claim at trial is outweighed byeR403 considerations.”). Plaintiffs have filed
no response. Defendants’ MotioltGRANTED.

2. Defendants’ Prior Digpline (ECF No. 114)

Defendants move to exclude evidence of Defatad@rior disciplineas irrelevant, unfairly
prejudicial, and impermissible atacter evidence. Defendants adgsgue that Plaintiffs cannot
use prior discipline under Rule 608 to attack théebdants’ character foruthfulness. Plaintiffs
filed a response stating that they will not introelewidence of prior discipline except in response
to “favorable evidence” of Defendants’ past doat. (ECF No. 137). Neither party has offered
this Court any details regarding the nature offiseipline. For the folwing reasons, Defendants’
Motion isSGRANTED IN PART .

For evidence of prior acts to be adnisiunder Rule 404(b), imust meet three
requirements: (1) there must be “sufficientidence that the other act in question actually
occurred,” (2) the other act must be “probativeaghaterial issue other than character,” and (3)
“the probative value of the evidence [must e substantially outweighed by its potential

prejudicial effect.”United States v. Jenkin®45 F.3d 928, 937 (6th Cir.2003) (citibgited States

v. Haywoo(l 280 F.3d 715, 719—20 (6th Cir. 2002)).
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Defendants argue that there is not sufficient evidence that the other acts actually occurred
because a court or tribunal did not make a figdabout the previous conduct. (ECF No. 114 at
4). The case that Defendants provide for this proposiMatkins v. Cty. of Genesddo. 13-
13678, 2016 WL 727855 (E.D. Mich. Feb. 24, 2016), ditnexessarily require that a court or
tribunal have made a finding under tfirst step of the analysis. Rath&fatkinsused the lack of
an official finding about the conduct to supportlexiing the evidence under Rule 403 because of
the “mini-trial” that would result.ld. at *8. Neither paxt has given any indication of what the
prior incidences of discipline are and htivey may have been determined.

Regardless of whether there is sufficiendence that the incidents occurred, the larger
problem is whether this evidence can be probative miaterial issue other than character. This
Court “must determine whether one of the facpestifying the admission of “other acts” evidence
is material, that is, ‘in issue,’ in the case, ansbif whether the ‘other acts’ evidence is probative
of such factors.United States v. Johnsg®7 F.3d 1186 (6th Cir. 1994). Itis not clear from either
party’s brief what the prior discipline could belevant to. Defendants do not assert a defense
based on mistake or accidednited States v. Belb16 F.3d 432, 442 (6th Cir. 2008) (“Thus, for
other acts evidence to be admissible for thep@se of showing absence of mistake or accident,
the defendant must assert a defense based ontgpenef mistake or accident.”), and intent is
irrelevant in a Fourth Amendment claikkelfrich, 497 F. App’x at 508 (excluding evidence about
officer’s “subjective state of mind” under Rule 482 “irrelevant to . . excessive-force claim”).
This evidence is therefore excluded under Rule 404.

This Court reserves ruling on the admidgipbiof this evidence under Rule 608 or for
impeachment purposes. Rule 608 allows a parityquire into “specific instances of a witness’s

conduct . . . if they arprobative of the character for truthfulness or untultidss of: (1) the
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witness; or (2) another witnegsgose character the witness being cross-examined has testified
about.” Fed. R. Evid. 608(bDefendants object that Plaintiffennot present extrinsic evidence
regarding past discipline to attaDefendants’ truthfulness. (EQ¥o. 114 at 3). But Plaintiffs
may still cross-examine Defendants “on specifistances of conduct relevant to credibility.”
United States v. HoldeB57 F.3d 698, 703 (6th Cir. 2009). Without more information regarding
the discipline, this Court declines to rule oe #dmissibility of the Defendants’ prior discipline

for purposes of attacking their character for truthdgk or the use of the discipline to impeach the
Defendants’ testimony regardinggpgositive performance.

The Defendants’ Motion is thu§RANTED as to introducing prior discipline as
substantive evidence. This Court reseruvelgiinent on other potentialpermissible uses.

3. Defendants’ Prior Taser Use (ECF No. 115)

Defendants move to exclude any prior use ofartagainst another person. Plaintiffs have
not filed a response. For the fallmg reasons, Defendants' MotiorGRANTED.

Defendants argue that evidence of previousofisetaser is irrelevd to Defendants' use
of a taser against Mr. CrabbAdditionally, Defendants argue thiis evidence is impermissible
propensity evidence under Rule 404@n)d would fail the Rule 403 test.

Setting aside relevance, Defendants are cotinattany prior use d taser does not meet
the requirements for admittingidence of “other actsiinder Rule 404(b). Rule 404(b) excludes
“[e]vidence of a crime, wrong, ather act . . . to show that on a particular occasion the person
acted in accordance with the character.” Sudatheexe is permissible “for another purpose,” such
as the nonexhaustive list of potiah uses set out in Rule 4®)( “motive, opportunity, intent,
preparation, plan, knowledge, idaptiabsence of mistake, aadk of accident.” Fed. R. Evid.

404(b)(2);United States v. Hendersof85 F. Supp. 2d 831, 839 (S.Ohio 2007) (“The list of
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permissible uses of evidence ohet crimes or acts set forth in BW04(b) is neither exhaustive
nor conclusive.”). As Defendants have noted, otleirts have excluded prior tasing incidents as
“precisely the sort of propensitgasoning Rule 404(b) forbidgfelfrich, 497 F. App’x at 507;
Franklin v. Messmerl11l F. App’x 386, 388 (6th Cir. 2004)fublished) (not abuse of discretion
to exclude prior instanced excessive force).

In an excessive force claim, prior instanoésimilar conduct aref especially dubious
relevance given that the inquiry is “whethee tbfficers’ actions are objectively reasonable.”
Franklin, 111 F. App’x at 388. Whether an offigareviously used a taser does not go towards
objectivereasonability. For evidence of prior acts torélevant as going to intent, plan, lack of
mistake or accident and the like, Defendants whalee to put one of those elements in isshee
Bell, 516 F.3d at 442Simmons v. Napie626 F. App’x 129, 135 (6th Cir. 2015) (unpublished).
As Defendants have noted, they “do not asaediefense based on some type of accident or
mistake.” (ECF No. 115 at 4).

The evidence of the Defendants’ previous 0§ a taser is therafe inadmissible under
Federal Rule of Evidence 404(b). Defendants’ MotiocBRANTED.

4. Undisclosed Evidence of Mr. Crabbs’ Alldgdental Health Injuries (ECF No. 116)

Defendants move to exclude undisclosed evidence of Mr. Cralidgec mental health
injuries, including testimony by Dr. Schnackel abaany mental health injuries, under Federal
Rule of Evidence 403 and Federall®aof Civil Procedure 26(a) ar(@) and 37(c)(1). Plaintiffs
have filed no response. For thdldwing reasons, Defendants’ MotionGRANTED.

Federal Rule of Civil Procedure 26(a) regsidisclosure of contact information for “each
individual likely to hae discoverable information” and akpcuments the other party has that

they “may use to support its claims or defenséstl. R. Civ. Pro. 26(a)(1}-ederal Rule of Civil
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Procedure 26(e) requires a party to supplemesgethdisclosures if they later discover that
additional information should haveen disclosed to the opposingtpa If a party violates these
disclosure rules, Federal Rule of Civil Procedsiréc) provides that “thparty is not allowed to
use that information or witness to supply evideogea motion, at a hearing, at a trial, unless
the failure was substantially justified isrharmless.” Fed. R. Civ. Pro. 37(c).

Here, Plaintiffs did not list witnesses thayended to call in ponse to Defendants’
Interrogatories. (ECF No. 116-2 8t They instead providedahthey would supplement such
information to Defendants. Plaintiffs did respdio Interrogatory Six by saying that Mr. Crabbs
had experienced emotional distress from the imtid&CF No. 116-2 at 6), but in their response
to Interrogatory Seven that asked for a listmfigany medical providerdAr. Crabbs saw in
connection with the incident, éhPlaintiffs disclosed only aemergency room visit and Dr.
Schnackel. (ECF No. 116-2 &} In response to Defendan®Request for Production Number
Ten, in which Defendants asked for “any andratlords regarding any psychological treatment
incurred by Keith Crabbs within ¢hpast ten (10) years,” Plaiifisi responded “None.” (ECF No.
116-2 at 11). Plaintiffs’ supplemental discloswtated “Keith has not sought mental health
counselling in the past or after the incidentsttegre are no providers to name, nor records to
obtain.” (ECF 116-1).

Plaintiffs represented that there were no mkehealth records. Under Federal Rule of
Civil Procedure 37(c), they may not now comenard with evidence they previously denied
existed. Defendants’ Motion is hereBRANTED.

5. Testimony of William &oackel M.D. (ECF No. 117)
Defendants move to exclude Dr. William Schnackel's testimony, contending that

“Plaintiffs disclosed Dr. Schnackak only a treating physician aod/treating expert’™ for Mr.
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Crabbs’s neck injuries which are not at issue .h¢ECF No. 117 at 1). Plaintiffs responded that
they will not be offering Dr. Sclatkel as an expert withess andtthe will onlybe testifying as
to information in his treating chart. (ECF N®9 at 1-2). For the following reasons, Defendants’
Motion isDENIED.

Defendants argue that Plaintiffssclosed Dr. Schnackel only astreating expert,” not as
an expert witness. Defendants seek to gmewany testimony on “causation, a potential mental
health injury, or any injury stained outside of the SeptemBé; 2014 events at issue,” which,
they contend, would have required Plaintiffs to disclose Dr. Schnackel as an expert withess. (ECF
No. 117 at 2). Having failed to do this, Defendasuiggest Dr. Schnackel may only testify to Mr.
Crabbs’s neck injuries. These neck injuries, Ddénts say, are irrelevaitMr. Crabbs’s claims
because Mr. Crabbs admitted in deposition thanleick was injured before the night in question
(Id. at 5-6), and Plaintiffs repreded that they would not beégking expert testimony that the
September 30th incident caused Keith Crabb&xacerbation of the pre-existing conditionld. (
at 6).

Plaintiffs have disclosed DiSchnackel as a witness sinoearly the beginning of this
litigation. The Plaintiffs filedSupplemental Rule 26 Initial Disdares that listed Dr. Schnackel
as an expert witness. (ECFONL39-1 at 2). Plaintiffs aldested Dr. Schnackel as a physician
who treated Mr. Crabbs for neck injuries in r@sge to Interrogatory Sewdrequesting a list of
any medical provider that “Mr. Clos has consulted with or receiMeeatment from for any injury
allegedly received in the incidentsferred to in Plaintif’'s Complat.”). (ECF No. 116-2 at 7).
In response to Interrogatory Six, Plaintiffs desatibdr. Crabbs’s injuries as “including a four to
five inch long scar, in the neck areald.(at 6). Plaintiffs did not include medical records in their

response to Defendants’ Request for Productionthmyt did provide Authorizations for Release
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of Personal Health Information and Records ‘dtdrmedical and/or trément provides identified
in the above interrogatories.ld( at 12).

Although Defendants point to Mr. Crabbs’gdsition testimony as providing that his neck
was injured before the incident, Riiffs have indicated that they do in fact allege neck injuries.
Thus, Dr. Schnackel's testimonygarding neck injuries is kevant and was disclosed to
Defendants.

Plaintiffs were less than clear as to whetbe Schnackel was being offered as an expert
witness. Although they listed hias an expert withess in th&upplemental Disclosures, their
initial disclosure indicated thegid not have any expert withnespoets. (ECF No. 116-2 at 11).

It is unclear if this was because they had not yet decided that Dr. Schnackel would be an expert
witness or because they never intended to difif@ras an expert. This immaterial, however,
since Plaintiffs have responded that they wit be offering Dr. Schnackel as an expert.

Defendant’s Motion is heredyENIED. Dr. Schnackel will be permitted to testify to the

injuries for which he treated Mr. Crabbs.
6. Plaintiffs’ Demonstrative Videos (ECF No. 122)

Defendants move to exclude Plaintiffs’ demtrative videos because they “materially
differ from the actual circumstances and environment at the Crabbs’ residence on September 30,
2014],] . . . are irrelevant and digative,” and “would confuse anatislead the jury.” (ECF No.
122 at 1). Plaintiffs filed aesponse. (ECF No. 138). For the following reasons, this Court
WITHOLDS RULING on Defendants’ Motion.

Defendants argue that Plaifs’ videos should be exatled because of significant
discrepancies between the videosl the testimony about the conalits on the nighh question.

Specifically, Defendants take issue with where A@rabbs is standing in the videos (in the
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hallway rather than the dining room as theiteshy establishes), the defipn of James Crabbs
who was not present that evening, the absendéro€rabbs’s grandmother when she was close
by that night, and the absence of any deputies. (ECF No. 122 at 4-5).

Plaintiffs respond that the vide are meant to “assist AnneaBbs in describing the events
of that night” rather than recreating the sce(BCF No. 138 at 3). Plaififfs suggest that Ms.
Crabbs’s testimony or this Cowtinstruction can limit jury comkion and that Plaintiffs can
remove Mr. Crabbs’s father from the video.

Experimental evidence, including demonstratiikos, must be “identical with or similar
to the conditions of thednsaction in litigation.”United States v. Baldwj18 F.3d 575, 579—
80) (6th Cir. 2005). Once the depictions are “substantially similar’ to the actual events,
“dissimilarities [ordinarily] affect the weight of the evidence, not its admissibilitiPérsian
Galleries v. Transcontinental Ins. C&8 F.3d 253, 258 (6th Cir. 1994) (quoti@hampeau V.
Fruehauf Corp. 814 F.2d 1271 (8th Cir. 1987)). “Effect identity between actual and
experimental conditions’% not required.”Persian Galleries38 F.3d at 258.

The substantiality of these differences depends on what the Plaintiffs are attempting to
show with the videos. As such, this Court wiifer a ruling on this Motion until more context for
the videos can be developed at trial.

V. CONCLUSION

For these reasons, the Co@RANTS Plaintiffs’ Motion to exclude the Response to
Resistance Board’s investigation and findingdefendants’ Motion to Exclude Evidence
Regarding Dismissed Claims and Parties,feDdants’ Motion to Exclude Evidence of
Defendants’ Prior Use of Taser Against a Subjacetl Defendants’ Motioto Exclude Plaintiffs’

Undisclosed Evidence of Keith Crabbs’ Ajed Mental Health fjaries. The CourGRANTS IN
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PART Defendants’ Motion to Exclude Evidence Defendants’ Prior Discipline, Plaintiffs’
Motion to Exclude Post-Arrest Hearsay and Comdedaintiffs’ Motion to Exclude Evidence
Proffered by Steve ljames, and Plaintiffs’ Mwtito Exclude Evidence of Defendants’ Awards
and Commendations. The CoWENIES Defendants’ Motion to Exclude Testimony from
William Schnackel, M.D. and Plaintiffs’ Motion tamit Testimony of Dora D’Amato and Roland
D’Amato, andWITHOLDS RULING on all or part of Defendantdotion to Exclude All or
Any Portion of Plaintiffs’ Demonstrative Videand Plaintiff's Motion to Exclude Post-Arrest
Hearsay and Conduct. The CoIMENIES Plaintiffs’ Motion to Alte or Amend this Court’s
Summary Judgment Order.

IT IS SO ORDERED.

s/Algenon L. Marbley
ALGENON L. MARBLEY
DATED: October 23, 2018 United States District Judge
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