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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SYLVIA ISON,

Plaintiff,
Case No. 2:16v-00464
V. JUDGE ALGENON L. MAR BLEY
Magistrate Judge Jolson
COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff Sylvia Isonfiled this action under 42 U.S.C. 88 405(g) seeking review of a final
decision of the Commissioner of Social Security (the “Commissioner”), dgfngr application
for disability insurance benefits. For the reasons that follow, RE€EOMMENDED that
Plantiff's statement of errors bO VERRULED, and that judgment be entered in favor of
Defendant.

l. BACKGROUND

Plaintiff filed her applicatiorfor benefits on November 20, 2012, and her application for
supplemental security income on November 22, 2@ll2ging that he has been disabled since
October 10, 2008. (DodO, Tr.61-84, 198-210. On May 15, 2015, the ALJ issued a decision
finding that Plaintiff was not disabled within the meaning of the Social Seduwtty (Id., Tr.
12). On April 8, 208, the Appeals Council denied Plaintiff's request for review and adopted the

ALJ’s decision as the Commissioner’s final decisioid., (Tr. 1).
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Plaintiff filed this case oMay 27, 2016 and the Commissioner filed the administrative
record on August 5, 2016. (Doc.)1(Plaintiff filed a Statement of Specific Errors $aptember
13, 2016 (Doc. 13), and the Commissioner responded on October 25, 2016 (Doc. 12).

A. Plaintiff's Background

Plaintiff was born on March 2, 1983, and was 31 years old on the date of the hearing.
(Doc. 10, Tr. 39). Plaintiff has a high school education and has past relevant work as a cashier
assistant retail manager, a sales clerk, and a pack@gefTr. 24).

B. Relevant Medical Records

1. Neurological Records

According to the medical records in this case, Plaintiff has a number of neuablogic
ailments and symptoms, includinginter alia, Chiari | malformation, chronic headaches,
dizzinessand vertigo The onset date of thesariousissuess somevhatunclear, but it appears
that Plaintiff's chronic headaches began around 2668, (e.q.id., Tr. 279), while her dizziness
and vertigo began 12012 6ee, e.g.id. Tr. 280) Plaintiff has undergone a number of
neurologicakests. An MRI of Plaintiff's brainperformed on July 9, 201®%as ‘{n]Jormal except
for a 56 mm with low lying cerebellar tonsil without nodular modelingDoc. 10, Tr256). A
brain with a 2D cine phasedcontrastCSF flow study performed on October 29, 2012 was
likewise normalas was an MRI on that same dat@d., Tr. 283. MRIs of the claimants
cervical spine andthoracic spingevealedno evidenceof cord signal abnormality. (d., Tr.
514). A neurovestibulartest performed on October 13, 2012,was abnormal becauseof
rightward beatingnystagmusduring upwardgazewithout fixation rightwardtilt of subjective
visual vertical at baselinewith no responseo eccentricvertical axis rotational testing of the

right ear. Thesefindings suggesincompletecompensatiorfrom aright utricular otolith loss,



which might be causingPlaintiff's episodes ofdizziness (Id., Tr. 287-88). A brain MRI
performedon September30, 2014 revealedthat Plaintiff's low lining cerebellartonsils and
borderline Chiari | malformationwas“unchangedn appearancé (Id., Tr. 545.

Despite these (and other) tests, Plaintiff's medical providers are mpietely sure as to
the cause of her symptoms. Ountober 16,2012,recordsfrom the JamesSkull Base Surgery
Clinic reporteda diagnosis o€hiari malformationandextrinsic symptomology.(See, e.g., id.,
Tr. 292). On January15, 2013,however, medical professionalsthe Ohio StateUniversity
indicatedthat Plaintiff was asymptomatiandthather reporteddizzinessvasmostlikely dueto
migraines (Id., Tr. 279. Otherrecordssuggesthe claimant’'slow Body Mass Index BMI”)
and other abdominal problemay be contributingo her headaches.(See, e.q.d., Tr. 348;
see alsad., Tr. 361 (encouraging Plaintiff to “cut down beadache medicine”)).

As for treatment, Plaintiff has received injections but discontinued useshidost her
sense of tastfor a week. (Id., Tr. 279). More recently, sh&as receivedotox injections. Id.,
Tr. 352). Plaintiff alsdhad nerveblocks with some success at least as to neck p&ee, e.g.
id., Tr. 352 (“[l]ast block was very effective in reduction of neck pain for 7 daysPlaintiff
additionally treats her migraines with medicatio®edid., Tr. 279 (noting “medicatioroveruse
headachg). At the time of the hearindg?laintiff had notundergone surgerynowever on April
20, 2015 Plaintiff's counselsubmittedaletter indicating that the claimantwill havesurgeryin
the ‘nearfuture.” (Id., Tr. 239.

2. OtologicalRecords
To further investigate the cause of Plaintiffertigoand dizziness, henedical providers

referred hefor an otologic exam. fe results of the exam were normad.,(Tr. 282—-83).



3. Record<Related to Plaintiff's Weight

It is undisputed that Plaintif§ verythin (see, e.qg.d., Tr. 411), andhas a lowBMI (see,
e.g, id., Tr. 279 ). For example, on January 15, 2013, she weighed 97 pounds and had a BMI of
16.64. [d.). However, tests for malabsorption haweennegadive, and recent records show an
ability to gain weight(see, e.g.id., Tr. 368—69 see also id.Tr. 363. In addition, some doctors
have attributed Plaintiff's weight to undernourishmer@esd, e.gid., Tr. 405).

C. Relevant Hearing Testimony

Plaintiff testified that she has suffered from headaches simé@#hood with a worsening
of symptoms in 2008(ld., Tr. 44). Her headaches make her nauseous, and she also experiences
numbness, leg and back pain, and loss of appstite, Tr. 52). She testified thatlse suffers
from daily headaclsan the back of her head, with symptoms in the front of her head that come
and go throughout the daydn a scale of one to tehesratecherpain severity at aeven. (Id.,
Tr. 45). She testified that her headaches require her to lie dedvtirBes a day for-2 hours.
(Id., Tr. 51, 53). She described her vertigo as causimgpalance, problems with gait, blurry
vision, dizzinessand lightheadedness(ld., Tr. 37, 40, 43, 46, 4%0,). Claimant also had
trouble gaining weight and had experienced extreme weight loss; as of the lu=aeanghe
weighed only approximately 98 poundsd.(Tr. 52-53, 282, 339, 343, 403).

A vocational expert(“VE”) also testified. (Id., Tr. 5559). The ALJ askedif a
hypotheticaindividual with Plaintiff's:

age, education, and work experience. This individual could life ant carry 20

pounds occasionally, 10 pounds frequently, stand and walk six hours out of an

eighthour work day, sit six hours out of an eidtdur work day, unlimited

pushing and pulling except as defined by the ability to lift and carry. This

individual could occasionally climb ramps and stairs and crawl. This

individual could never climb ladders, ropes, and scaffolds. This thdiVi

should avoid all exposure to hazards such as unprotected machines and
unprotected heights.



Couldthatindividual do[Plaintiff's] pastwork?
(Id., Tr. 56). The VE answered affirmativelyld) The ALJ changed the hypotheticplestion
by adding a restriction of being etfisk ten percent of the time due to headaches and dizziness.
(Id., Tr. 57). The VE answered that such an individual would not be able to maintain
employment. 1., Tr. 57458). Plaintiff's counsethen asked the VE employment would be
maintained if this hypothetical individual missed two days of work per moidh.T¢. 58). The
VE stated that only one day of absenteeism per month would be toledaité¢d. (

Il. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), “[tjh&éindings of the [Commissioner] as to any fact, if
supported by substantial evidence, shall be conclusive. . ..” “[S]ubstantiahegiis defined as
‘more than a scintilla of evidence but less than a preponderance; it is suentreladence as a
reasonable mind might accept as adequate to support a concluskRogérs v. Comm’r of Soc.
Sec, 486 F.3d 234, 241 (6th Cir. 2007) (quoti@gtlip v. Sec’y of HHS25 F.3d 284, 286 (6th
Cir. 1994)). The Commissioner’s findings of fact must also be based upon theageowhole.
Harris v. Heckler 756 F.2d 431, 435 (6th Cir. 1985). To that end, the Court must “take into
account whatever in the record fairly detracts from [the] weight” of the Camaner’s
decision. Rhodes v. Comm’r of Soc. SelNo. 1:13cv-1147, 2015 WL 4881574, at *2 (S.D.
Ohio Aug. 17, 2015).

1. DISCUSSION

Plaintiff has assigned three error&eé generallfpoc. 13.

A. StepThree Analysis

Plaintiff challenges the ALJ’s analysis at step three. The third stepeodlisability

evaluation process askihie ALJ to compare the claimant’s impairments with an enumerated list



of medical conditions found in the Listing of Impairments within 20 C.F.R. Part 404, Sihpart
Appendix 1. See20 C.F.R. § 416.920(a)(4)(iii)furner v. Comm’r of Soc.e8, 381 F. App’'x
488, 491 (6th Cir. 2010). The Listing of Impairments recites a number of ailments thkic
Social Secrty Administration has deemedévere enough to prevent an individual from doing
any gainful activity, regardless of his or her age, education, or work experie@6eC.F.R.
8416.925(a). Each listing describes “the objective medical and other findingsi neeshdisfy
the criteria of that listing.” 20 C.F.R. 8§ 416.925(c)(8)claimant has the burden at step three of
showing thather impairment meets or medically equals a listiBgeWalters v. Comm’r of Soc.
Sec, 127 F.3d 525, 529 (6th Cir. 199Miere, Plaintiff argues that the ALJ erred with respect to
threedifferent listings.
1. Listings 11.03

At the hearing before the ALRIaintiffs counsel argued that Plaintdf headaches
satisfied Listing 11.02Now, before this CourtRlaintiff argueghat her headachesest or equal
Listing 11.03. (Doc. 11 at 5). While Listing 11.03 recently was amen@edDoc. 12 at 3 n.2)
atdl times relevant to Plaintiff's claimghe Listingstated:

Epilepsy —-nonconvulsive epilepsy (petit mal, psychomotor, or focal), documented

by detailed description of a typical seizure pattern, including all associated

phenomena; occurring more frequently than once weekly in spite of at least 3

months of prescribed treatmenWith alteration of awareness or loss of

consciousness and transient postical manifestations of unconventional behavior or

significant interference with activity during the day.
20 C.F.R. Pt. 404, Subpt. P, App. 1 § 11.03.

Plaintiff argues thatalthoughshe does not suffer from seizures, her migraines “result in
many of the same associated phenomena of epileptic seizu@sg. 11lat 5). Assuming

arguendothat Plaintiff has aeizure disorder that satisfies the Listing, she still must show that

shesuffered fran the symptoms contemplated bisting 11.03. In particular, she must have



“alteration of awareness or loss of consciousness‘Unconventional behavior or significant
interference \th activities during the day.”

The ALJ considered Plaintiff's headaches in the context of Listing 11.00 withieupsart
emphasis on 11.02 because Plaintiffs counsel argued at the hearing that Blachidfi
malformation and headachseatisfied that Listing. (Seeid., Tr. 38). On this point, the ALJ
concluded:

The claimart’s impairmentswhile severe,do notmeet or equal a listing. In

reaching this conclusion, the undersigned considered th&mant’s chiari

malformation and headachesunder the 11.00 listings, but the claimants
condition does noseemto meet or equal any listing. The undersignedoted

thatthe claimant’s doctorsconsideredsyringomyelia. However,an MRI of the

claimant’s cervical spinerevealedno evidence oftord signal abnormalityto

suggest asyrinx (Exhibit 16F/9. The claimat’s represetative argued the

claimants headachesequal listing 11.02, buthis opinion is not supportedby

one of the claimants treating sources oranother medicalexpert. The

undersignedconsideredhe claimant’'sheadachesbut do nofiind thattheyequal

a listing for seizuresthat requires nocturnal episodesvith residual symptoms

that interferesignificantly with activity during the dayr daytime episodesn

which the claimantloses consciousness.

(Id., Tr. 18).

The ALJ’s analysis was sufficient and finds support in the recBgpkcifically the ALJ
notedthe lack of medical records supporting Plaintiff's assertion, and the ALJ prapédg
upon the sti® agencyreviewers’ opinions (Id., Tr. 23). Further, the ALJ foun®laintiff's
descripton of her own limitations “not entirely credible.”ld(, Tr. 20). That was within the
ALJ’s discretion. See infra Finally, no medical professional opined that Plaintiff satisfies
Listing 11.03. Considering all of this, substantial evidence supports the ALJ's dectaan
White v. Comm’r of Soc. Seblo. 2:13ev-934, 2015 U.S. Dist. LEXIS 32012, at *46 (S.D. Ohio

Mar. 16, 2015) (affirming Commissioner’s denial of benefits wherénmedical expert opined

that[claimant met or medically equadl in severity Listing 11.03").



Plaintiff additionallyargues that the ALJ or Appeals Council should have sought more
informaion pursuant to SSR 9%&p in order to have further analysis by a medical expert
determine whether Plaintiff's headaches medically egjisting 11.03. (Doc. 11 at 6)Under
SSR 966p, an updated medical opinion is required:

When no additional medical evidence is received, but in the opinion of the

administrative law judge or the Appeals Council the symptoms, signs, and

laboratory findings reported in the case record suggest that a judgment of
equivalence may be reasonable; or

When additional medical evidence is received that in the opinion of the

administrative law judge or the Appeals Council may change the State agency

medical or psychological consultasitfinding that the impairmefs) is not

equivalent in severity to any impairment in the Listing lonpairments.
1996 SSR LEXIS 3, at ¥40. Plaintiff does not inform the Coutat additional evidence was
received, so the Court assumes that Plaictifitendsthat the ALJ should haveua sponte
requested an additional medical opinion. “[An] ALJ has discretion to determine whethe
additional evidence is necessarysee Ferguson v. Comm’r of Soc. S628 F.3d 269, 275 (6th
Cir. 2010);see alsoPoe v. Comm’r of Soc. Se@42 F. App’x 149, 156 n.3 (6th Cir. 2009)
(“[Aln ALJ is required to [supplement the record] only when the information received is
inadequate to reach a determination on claifsatisability status. ..”). Here, consideringhe
record as a wholeghe undersigned concludes that the ALJ did not abuse his discretion.

2. Listing 2.07

Plaintiff next argues that the Aldrred when he found thB&faintiff's vertigo or balance

problemsdid not meet or equal Listing 2.07. Listing 2.07 is a disturbance of labyrinthine

vestibular function “characterized by a history of frequent attacks of balastebdnce,

tinnitus, and progressive loss of hearing. Witdth A and B: A. Disturbed function of eéibular



labyrinth demonstrated by caloric or other vestibular tests; and B. Hdassgstablished by
audiometry.” 20 C.F.R. Pt. 404, Subpt. P, App. 1 § 2(@mMmphasis added).

In his opinion, the ALJ noted Plaintiff had some abnormalities innleairovestibular
testing report; howevethereis “no record that the claimant has hearing loss established by
audiometry,” which is a requirement under listing 2.Qd., Tr. 18). Plaintiff does not offer any
evidence to disputthe ALJ'sdetermination Consequently, the undersigned concludes treat t
ALJ reasonablyapplied listing 2.07 and properly concluded that Plaintiff did not meet or
medically equathe Listing

As to this Listing,Plaintiff againclaims that the ALJ or Appeals Council should éav
obtained an updated medical opinion. The undersigned disagrée®ncludes that the ALJ did
not abuse his discretion on this poinbee Fergusqn628 F.3dat 275; see alsoPoe 342 F.
App’x at 156 n.3 (“[Aln ALJ is required to [supplement the recandly when the information
received is inadequate to reach a determination omatdis disability status. . 7).

3. Listing 5.08

Plaintiff also challenges thALJ’s consideration ofListing 5.08 Listing 5.08 states,
“[w]eight loss due to any digestiveisorder despite continuing treatment as prescribed, with
BMI of less than 17.5 calculated on at least two evaluations at least 60 days #partawi
consecutive énonth period.” 20 C.F.R. Pt. 404, Subpt. P, App. 5.88 emphasisn original).

As the ALJ explained, while Plaintiff wéwsery light, “the record does not indicate that this is
necessarily due to an abdominal condition(fd., Tr. 19). Plaintiff claims that the ALJ
improperlybased his entire decision on the fact that there vgaggestion that Plaintiff's poor
nutrition was the cause of her low weight. Howeube ALJs analysis was more thoughtful.

The ALJ considered the evidence in the record showing that Plaintiff did not suffer from



malabsorption and noted that onlyeav treatment notedemonstrated concern abdlaintiff's
low weight (Id., Tr. 18-19). He also cited the records showitigt Plaintiff's providers were
not overly concerned about Plaintiffsveight (Id., Tr. 22). Finally, the ALJ gave “great
weight' to the opinions of thestate agency reviewing physiciandio considered.isting 5.08
and foundthe Listingwasnot met or equaled(ld., Tr. 23 (relying onid., Tr. 67, 79, 91, 103.
Substantial evidence thus supports the ALJ’s conclusion.

B. RFC Determination

Plaintiff next argues that the ALJ did not accodntly for the limiting effects of her
headaches(SeeDoc. 11 at 8). The undersigned disagrees.

The ALJ considered Plaintiffsmpairment of chronic headacheketermined it was
severe impairment, and analyzed the evidence relating to this impairment throughout his
decision (See, e.g.d., Tr. 1824). Specifically, he ALJ considered Plaintiff's testimony that
her headaches haslorsenedsince 2008 and that she was mostly unable to work due to her
headaches (Id., Tr. 20). The ALJ also considered the objective evidence in the record
including MRIs of Plaintiff's brain and spine, treatment notes ftloenJames Skull Base Surgery
Clinic and Ohio State University, andedicalnotes regarding Plaintiffieadache symptoms
and treatments, includingjections and medication(ld., Tr. 20-21).

The ALJ also properly considered the medical opinions in the record, including those
from Plaintiffs treating neurologists, Dr. Prevedello and Dr. Hussamd from the state agey
reviewing physicians.(ld., Tr. 23). Dr. Prevedello ordered MRIs of Plaintiff's brain anthep
as well as a CSF study. eBpite revealing a chiari malformation, thessideevealed otherwise
mostly unremarkable findings. Id(, Tr. 23, (relying onid., Tr. 542—-43). Dr. Prevedello’s

physical examdikewise revealed mostly normal findingand henotedthat Plaintiff did not

10



have depression or memory los@d., Tr. 23 (relying on545-46). In addition, Dr. Hussein’s
treatment noteshow mostly normal physical findingsand although he noted that some
treatments for Plaintiff’'s migraines had not been successful, her last injeasvery effective
for her neckpain (Id., Tr. 23, (relying ond., Tr. 358—60). There is nothing in either of these
providers’ treatment notes that suggested that Plaintiff would miss more thatays of work
per month due to her impairment that her headaches created severaugh functional
limitations that she was not capable of woMoreover the state agency reviewing physicians,
who reviewed the record in 2013, noted that Plaintiff was capable of a range ofdight (.,

Tr. 6870, 8082, 9294, 10406). In comingto this conclusion, the reviewers considered
Plaintiff's history of chronic headaches, her allegations regatfugndimitations, and treatment
notes from Plaintiff's neurologists.ld(, Tr. 63-67, 7580, 8692, 98-104). (d., Tr. 6870, 80

82, 9294, 101-06). See20 C.F.R. 8§ 404.1527(e)(2)(i) (State agency consultants are “highly
qualified physicians and psychologists who are also experts in Sociatit$edisability
evaluation.”).

On the other side of the equatidPaintiff has notoffered evidenceto showthat her
headache impairment, or antherimpairment, would prevent her from workindRlaintiff has
the burden of proving she is disabled and for showing how her impairment affects her
functioning. See20 C.F.R. 804.1512(a)see also Foster Bowen 853F.2d 483, 489 (6th Cir.
1988).

In sum the ALJ reasonably considered the evidence in the record regardingffRainti
headaches and their functional impdict, Tr. 18-24), and the undersigned concludes that
substantial evidence supports theJs RFC determinationSee Longworth v. Comm’r of Soc.

Sec, 402 F.3d 591, 595 (6th Cir. 2005) (“This Court must affirm the Commissioner's

11



conclusions absent a determination that the Commissioner has failed to apply ¢t legal
standards or has made findings of fact unsupported by substantial evidence in the).record.”
And, for the same reasons, Plaintiff's cursory argument regarding the hypaltliptestions
posed to the VEsgeDoc. 8) is without merit.

C. Plaintiff’'s Credibility

An ALJ’s credibility determinatn is afbrded great weight and deferencBuxton v.
Halter, 246 F.3d 762, 773 (6th Cir. 2001) (citiGaffney v. Bower825 F.2d 98, 973 (6th Cir.
1987)). However, credibility determinations must be clearly explaisee,Auer vSec'y of
Health & Human Servs830 F.2d 594, 595 (6th Cir. 1987), and must enjoy substantial support
in the recordsee Felisky v. Boweld5 F.3d 1027, 1036 (6th Cir. 1994). Here, the ALJ found
Plaintiff “not entirelycredible” regarding “the intensitypersistence and limiting effects dfd]
[impairmentrelated symptoms.” (Doc. 10, Tr. 20 Plaintiff cmuntersthat the ALJ failed to
considerthe entire case, as SSR-3 requires, when assessing credibility. (Doc. 11 aff@g
undersigeddisagres for three primary reasons

First, the ALJ considered that, despite Plaintiff's complaints of numbness, her sensation
was intact at variousiedicalappointments andlthough Plaintiff testified that she had memory
problems,her neurologist noted that Plaintiff did not have this symptom. (Doc. 10, Tr. 21, 23
(relying onid., Tr. 295, 331, 402, 409, 433, 439, 448, 452, 456, 461, 516585%2550)) “One
strong indication of the credibility of an individual’'s statementdhsr] consistency, both
internally and with other fiormation in the case record.3eeSSR 967p; see also Walters v.
Comm’r of Soc. Secl27 F.3d 525, 531 (6th Cir. 1997) (“Discounting credibility to a certain

degree is appropriate where an ALJ findstcadictions among the medical reports, claimant’s

12



testimony, and other evidence.”)The ALJ did not err in finding Plaintiff's testimony partially
inconsistent with the medial records.

Second, whilemedical professionals generally cannot directly observe headaches, the
ALJ did not err in considering that Plaintiff was not in acute distress duringmiaery
appantments with medical providerghat her gait was normal desplier complaints of dizzy
spdls; and that she had normal coordination, reflexes, and fine motor functiofig. 10,Tr.
20-23 (citingid., Tr. 248, 259, 2883, 302, 315, 359, 40823, 40809, 425, 46377, 486, 516,
523, 542, 545, 55D Put simply, he ALJ was within his discretion in determining that these
medical findings undermined Plaintiffs own description of the disabling effettdher
headaches.

Third, the ALJ properly considered Plaintiff's activities of daily livinp particular, he
noted:

In addition to the foregoing, the undersignag@cognizesthat an individual's

symptomsmay suggest greaterlevel of impairmentseveritythanwhatis shown

by the longitudinal medical record that is disaussed below. As such the

undersigned haalsoconsideredtherevidencen assessinghe credibility of the

claimants statementsregarding their limitations and restrictios. 20 CFR

404.1529(c)and 416.929(c) provide guidance on the kindswidencethat may

be consideredwhen additional information is neededto assesshe claimants

credibility. These may include, and are not limited to the claimants daily

activities, their pain or other symptoms, aggravatingfactors, their treatment

regimen including medicationsany measurs otherthan treatmentthey useto

help alleviatetheir symptomsand any other factors concerninghe individual’s

functional limitations and restrictions due to pain or other sgptoms (See

generally SSRO6-7p). The claimantdescribedher activities of daily living as

somewhat limited, but testified that she still managesher personal needs

independentlyand does somechores,suchas occasionalcooking and doingthe

disheghearingTestimony).
(Id., Tr. 22). Consideration of Plaintiff's daily activities was prop8eeSSR 967p (nstructing

that an ALJ may consider statements about a claimant’s daily activities whilssegse

13



credibility); Blacha v. Sec’y of HH®27 F.3d 228, 231 (6th Cir. 1990) (holding that the ALJ
may consider a claimant’s household and social activities a$sessing credibility).

In sum, the ALJ’s analysis of Plaintiff’'sredibility was proper, and the undersigned
defers to the ALJ’s ultimate determination on this issbee Jones336 F.3d at 47@eferring to
ALJ’s credibility determination)

V. CONCLUSION

For the foregoing reasons, itRECOMMENDED that Plaintiff's statement of errors be

OVERRULED, and that judgment be entered in favor of Defendant.
V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withieefourt
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judge of this Courilisinake ade novo
determination of those portions of the report or specified proposed findings or recomorendati
to which objection is made. Upon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings cecommendations made herein, may receive further
evidence or may recommit this matter to the magistrate judge with instructions. Z8 U.S
8636(b)(1). Failure to object to the Report and Recommendation will result in a waiher of
right to have the district judge review the Report and Recommenddéionovo and also
operates as a waiver of the right to appeal the decision of the DistrictaClopting the Report
and RecommendatiorBee Thomas v. Ard74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED
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Date: March 24, 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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