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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI

VON CLARK DAVIS,
Pditioner, . Case N02:16-cv-495
- VS -
District Judge Susan J. Dlott
Magistrate Judge Michael R. Merz

TIMOTHY SHOOP Warden,
Chillicothe Correctional Institution

Respondent.

REPORT AND RECOMMENDATIONS

This capital habeas corpus case is before the Goudecision on the meriten the
PetitionerVon Clark Davis’s Petition for Writ of Habeas Corpursder 28 U.S.C. § 225ECF
No. 6). The case has been referred to the undersigned for a Report and Recommengations
U.S.C. § 636(b).

OnMay 16, 1984, Davis was convicted byraeejudgepanel of theButler County, Ohio,
Court of Common Pleasf one count of aggravated nder of his girlfriend, Suzette Butlewith
a firearm specificatiorand one count of knowing use of a fireammile under a disabilit-having
previously pled guilty to andbeen convictedf both shooting with the intent to wound his
estrangedvife, Ernesine, and later, second degree murder of Ernestine (Petition, ECF No. 6,

PagelD8581-82, 858%iting Trial Tr., ECF No. 53, PagelD7641-42, 76457, 29 Resent'g Tr.,

1 Judges Henry J. Bruewer, John R. Moser, and William R. Stitsinger
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ECF No. 58, PagelD 844142, 8466). After a penalty phasehich began on May 24, 198the

panelsentenced Davis to deathd. at PagelD 8589, citghState Court RecordECF No. 43,

PagelD 48789. In 198 and 2007, the Supreme Court@hioand the United States Court for the

Sixth Circuit, respectivelyaffirmed Davis’s convictionsbut vacatedhis death sentence and

remandedhe matter to the trial coufor a new penalty phaséavis v. Coyle475 F.3d 761 (8

Cir. 2007);State v. Davis38 Ohio St. 3d 361 (1988).Twice, thregjudge panels resentenced

Davis to deatl{Petition, EG No. 6, PagelD 859%618,citing State Court RecordcCF No. 4

39, PagelD 49284; ' Resent'g Tr., ECF No.-8, PagelD 7728 The judgment from the Second

2 Given the case’s history and complexity, the parties and the Court have kemgtdareferring to cases in the
following ordinal fashion

1.

2.
3.

10.
11.

12.

13.

14.

15.

16.

Davis I State v. Davis1Z" Dist. Butler No. CA8406-071, 1986 WL 5989 (May 27, 1986} gpeal from
conviction and first sentencing to death

Davis II: State v. Davis38 Ohio St. 3d 361 (1988)\ppeal from conviction and first sentencing to deaty
Davis lll: State v. Davis12" Dist. Butler No. CA8909-123, 1990 WL 165137 (Oct. 29, 199@ppeal
from second setencing to death;

Davis IV State vDavis 63 Ohio St. 3d 44 (19927ppeal from second sentencing to deajh

Davis V. State v. Da, No. CR8312-0614 (Butler Cnty. C.P. Jun. 30, 1995) (State Court Record, ECF No.
4-20, PagelD 2158)Rostconvictionpetition)

Davis VI State v. Davis12" Dist. Butler No. CA9507-124, 1996 WL 551432 (Sept. 30, 1998)ppeal

from postconviction petition)

Davis VII: State v. DavisNo. 962547, 77 Ohio St. 3d 1520, 674 N.E.2d 372 (TABLE) (Jan. 15, 1997)
(Appeal from postconviction petition)

Davis VIII: State v. Davis86 Ohio St. 3d 212 (1999) (per curiamppeal from application to reopen
direct appeal)

Davis IX Davis v. BagleyNo. G1-97-402, unreported, included at ECF Nos:118nd 162 (S.D. Ohio Jan.

17, 20@) (Graham, J.)Habeas petitior)

Davis X Davis v. Coyle475 F.3d 761 (6Cir. 2007) Appeal from habeas petitior)

Davis Xt State v.Davis 12" Dist. Butler No. CA200910-263, 20110Ohio-787 (Feb. 22, 2011)Dfrect
appeal from second resentencing

Davis Xl State v. DavisNo. CR8312-0614 (Butler Cnty. C.P. Nov. 26,2012), unreported, included at State
Court Record, ECF No.--47, PgelD 6633et seq(Second postconviction petitioi

Davis XIlI: State v. Davis12" Dist. Butler, No. CA201212-258, 20130hio-3878 (Sept. 9, 2013pppeal

from second postconviction petitiony;

Davis XIV State v. Davis 139 Ohio St. 3d 122, 20i4@hio-1615 Qirect appeal from second
resentencing;

Davis X\/ State v. Davis143 Ohio St. 3d 1441, 204Bhio-3427 @ppeal from second postconviction
petition); and

Davis XVt Davis v. Ohig 135 S.Ct. 1494 (Mem) (2015p¢tition for certiorari from direct appeal from
second resentencing



Resentencing became final upon Uited States Suprent@ourts denyingDavis’s petition for

writ of certiorari on March 2, 2015Davis XVI, 135 S.Ct. 1494 Davisfirst filed a petition for

writ of habeas corpusn this Court on April 28, 1997, which was denied by Judge James L.
Grahamin Ordes datedDecember 23, 1997, and September 4, 20Ddvis 1X, ECF Nos. 161,

16-2 Those orders wereverturnedby the Sixth @cuit’'s decision to vacate Davis’s death
sentence and remand for resentenciDgvis X 475 F.3d 761. Davided the instant Petition on
August 25, 2016ECF No. 6).For the reasns set forth belowt is recommended that thiretition

be DENIED.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The factual backgrounchasbeen extensively séorth in previous opinions listesupra
The discussion below is limited to those facts germane to the Grounds for Rehefinstant
Petition.

Dauvis, after dropping out of school in the ninth grade, enlisted in the Navy in 1964 wh
he wasseventeen years old, but was discharged seven monthaftatéie wentAbsent Without
Leaveandthe Navy‘determined his emotional instability was ‘so severe hiedivas] not suitable
to be in the US Armed Forces.[Petition, ECF No. 62agelD8581(brackets in originalquoting
2"d Resent’g Tr., ECF No. 5-8, PagelD 844Ring 2"¢ Resent’g Tr., ECF No. 5-8, PagelD 8441-
42, 8466). He married Ernestinm 1967, but the couple separated in 1968 On September
16, 1969while they were separated, Datited four shots at Ernestine, causing her to “suffer[] a

bullet wounds (sicin the right upper arm and in the left handTrial Tr., ECF No. 83, PagelD

3 Justice Breyer dissented from the denial of ceatiowithout opinion. 135 S.Ct. at 1494,
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7642) Davis wassubsequentlgharged with and pled guilty to one count of discharging a firearm
with the intent taovound Ernestineld. On December 3,970, during an altercation, Davis, by
his own admission to law enforcement officatabbed and killed Ernestinél. at PagelD 7645
47. In 1971, a mental evaluation was conducted on Davis, in which the psychologist concluded
that Davis’s tesperate need foelationships triggers paranoiatae prospect of losing them,
causing a sudden and dramatic vacillation from love and idealization to anger and lhiate. T
disposition made Mr. Davis prone to ‘angry outbursts with very little provocation.” igetit
ECF No. 6, PagelD 8582, quotinffResent’g Tr., ECF No.-3, PagelD 8445)“This evaluation
additionally described Mr. Davis as ‘unstable and hostile’ and ‘afraid of pslg®s.” Id.,
quoting 29 Resent'g Tr., ECF No.-3, PagelD 8445. Dauvis pled guilty to one count of second
degreemurder of Ernestineand served ten years in prison from 1971 until 1981. While
incarceratedDavisexhibitedexemplary behavior and obtained numerous educational degrees and
certifications 1d., citing Trial Tr., ECF No 5-3, PagelD 7613-15.

Upon his réease Davisbegan @umultuouslive-in relationship with Suzette Butler. On
December 12, 19838vhile separated from Butler, Davis ask&@de Colemamnd Mark Lovette,
his cousin and acquaintance, respectivelypuy a gun and bullets for hin€oleman éstified that
Daviswanted the gun for protection, but gave no specifics and never mentioned Butler with respect
to acquiring the weapolfiTrial Tr., ECF No. 52, PageD 7313-15). Armed and heavily
intoxicated he entered an American Legibarin Hamilton Ohio,where Butler was eating dinner
with a friend, Mona Aldridgé€Petition, ECF No. 6, PagelD 8583, citing Trial Tr., ECF N@, 5
PagelD 72892, 730913, 7317, 733837). Butler and Davis talkegrivately (and, by outward
appearances, calmlyefore Aldridge joined them (Trial Tr., ECF No-Z& PagelD 734&19).

Aldridge testified thaat some point, Butler asked her to watch her personal belongings while she



went outside with Davis. Several minutesafter Butler and Davis stepped outside, Aldridge
reportedly opened the door to the bar, “peeked oudpll saw “Davis with a gun pointéawards
[Butler's] head.” Trial Tr., ECF No. 82, PagelD 7338, 73534). While the policerecord of
Aldridge’s statemenmmediately after the shootingcluded a sta&mentthat she heard Butler and
Davis arguingvhen she peeked outside, she testifiettial that they were not arguirand that
she never told the police thdd. at PagelD 7358-60Aldridge further testified thaeven though
she did not hear gunsispshe ran backisidethe American Legiomecause she was scared, and
approximately 90 seconds later, people entered the bar and reported that someoae sladtbe
Id. at PagelD 7338-39, 7355.

Sometime between:00 and 7:30 that evening, an Anthony Ferguson observed Butler and
Davisoutsidethe baras Ferguson was standing on the corner diagonally acrosgechmerican
Legion Ferguson testified that “as soon as [Butler and Davis] walked out the dooné&d tur
around and he shot her. And as she fell on the ground he shot her some more . . . about three or
four times.” (Grand JuryTr., ECF No. 51, PagelD 7128) Ferguson did not call the police but
spoke with law enforcement after the crime scene was ropeldicdt PagelD 71448. However,
Ferguson did not testify at trial, and two of tBete’strial witnesses, Reginald Denmark and
Cozette Massey, who testified that they were near the scene of thetestifeed that they had
not seen FergusoffPetition, ECF No6, PagelD 8735, citing Trial Tr., ECF No-& PagelD
7373-74, 73883, 7424). Denmark and Mass&ho werein a romantic relationship at the time
of the murder, indicated that they had fassey’'sapartmenbetween 7:15 and 7:30 p.rand
observed Butler and Davis outside #@erican Legion from across the streidassey testified
that sheheard gunfire and saw Davis shoot Butler in the hbaek timesafter the initialtwo

gunshotgwhich she did not witnessent Butler to the ground (Trial Tr., ECF N®2, PagelD



7366-68). Masseyfurthertestifiedthat she spke to the police anonymously immediately after the
shooting occurredand alsospoke to the police approximately fadays later During the latter
interview, police showed Massey a phgtaphof Butler (in isolatian, rather than an array of
photographs including othgrand a photgraphof Davis with Butler (again, in isolationrom
those photosMasseyidentified Butler as thevictim and Davis as the man who shot hédt. at
PagelD 785-89. WhenMassey idenfied Davis in court as theerpetratortrial counseimoved

to drike the identification, arguing that it was the fruit tife photograph shown Massey by the
police, which was itself rmimpermissiby suggestive process. Howevdre thregudge panel
collectivelyoverruled the motionld. at PagelDr393-94.

Denmarktestifiedthat, from across the street next to Massey, he saw Qaidkly take
out a gun and fire two shots; at that pol@nmark testifiedButler attempted to say something
but fell to tre graund, at whichpoint Davisquickly shot heragain (Trial Tr., ECF No.2, PagelD
7397-98 7417. Denmark identified Davis while under oathyisg that he had known of Davis
at the time of the shooting, having seen him around town, and that theteevas anydoubt”
that Davis was the man he had sekaoting Butler.Id. at PagelD 739900. At the end of the
State’s casén-chief, Davis’s counsel moved faayuittal on the charge of aggravated mutder
citing the inconsistent testimony of the ab@y@witnesseand arguing that, even if truthere
was no “prior calculation or design” by Dauvis to kill Butletiich was required under the statute
to sustain a conviction for aggravated mur@eial Tr., ECF No. 583, PagelD 744%3, citing
Ohio R.CrimP. 29. The threqgudge panel overruled the motidmding “that there is sufficient
evidence here on each elamhin the crimes charged in the indictment[Iff. atPagelD 7461.

After the Rule 29 Motion was denied, Davéscounsel John Garretsqrsetforth Davis’

defense with his opening stateme@bunselrgued that the evidence would show havishad



procured the gun and ammunition not for a purpose of violence, tratlgihose items to a man
named Silky Carr in exchange for den&uipmentas “his trade so to speak that he learned in
prison was to be a dental techniciar{Trial Tr., ECF No. 53, PagelD 743). He also claime

that Carr showed up at the American Legion looking for Butler, who allegedly owed Carr money
from drug tansactios and thaDavis had left the American Legion while Carr and Butler were
talking. 1d. at7464. Davis testifying on his own behal§tated thaafter hearing that Butler had
been shothe went to Lexington, Kentucky, where Carr wamg, in an unsucessful attempto

track the latter downHe testified that, after three days turned himself into Lexington police

and arranged to have the Hamilton, OHolice Department pick him up and return him to
Hamilton. 1d. at PagelD 7539-41Davisadamany denied shooting Butlerld. at PagelD 7541.

On crossexamination Davis conceded thdte and Butler had separated only five days
beforethe murderTrial Tr., ECF No. 53, PagelD 752-43) He further conceded thia¢ did not
have the bullets to makie firearm functional such that he could give the gun to Carr, until
approximately three hours prior to Butkebeing killed, and that nobody else besides Davis was
responsible for the gun and bullets prior to that tiferther, he stated tha¢spie giving the gun
to Carrin the late afternoon inlamilton,he and Carr had agreed that Carr would not give him the
dental equipment until between 8:30 and 9:30 that eveniMjddletown Ohio. Id. at PagelD
7556-58.

Davis was indictedby a Butler Canty, Ohio, grand jurywith a Caucasian forepersam
Jaruary 6, 1984the aforementioned charges of aggravated muvidkra capital specificatioand
use of a firearm after having been convicted of a violent felony (State CourdREQ¥H No 4-

1, PagID 72). On Januanl?, 1984 Davis, via his attorneMichael Shanks, filed a Motion to

Sever the charglecountsand a Motion to Dismiss and to Inspect the Grand Jury Transtafit



PagelD 7576, 82-102. On February 1, 198Mauvis filed a Motion tdBifurcate the Trial/Motion
in Limineto separate the trials for Count One (aggravated murder) and Count Two (unlawful use
of firearm) or, in the alternative, to prevent the introduction of evidence as teaben he was
under a fiearm restrictioni(e., the murder of Ernestiné&nly after a finding of guilty is returned
on the charge of aggravated murder[Jd. at PagelD 127. On May 4, 1984, Judge Bruewer
overruled all thebovemotions (State Court Record, ECF NeB agelD428-3). Subsequently
on advice of counsel, Davis waived his right to a jury trial in favor of being trieddibfthree
judge pankof Judges Bruewer (acting as Presiding Judge), Moser, and Stitsidgat432-33
citing Ohio Rev. Cod& 2945.06 On May 16, 1984havng heard the testimony detailed abpve
the panelafter approximately ninety minutes of deliberations, found Davis guilty on both counts
Id. at PagelD 473; Trial Tr., ECF No. 5-3, PagelD 7607.

OnMay 29, 1984the panetonvened aentencindhearing,at whichJohn Bohlen, Chief
of the Adult Probation Department, testified as a defense witnessTi.ri&ICF No. 53, PagelD
7610). Bohlen, in preparing the presentence reportyelsewed recordffom Davis’s previous
incarceration and the pparolepsychological evaluationonducted in December 1980. In that
evaluation, Davis was classified ashaving “Compulsive Personality Disorder,” buhat
classification wagjualified bythe evaluator'sonclusion that “the results of personaliégting
are notindicative of serious personality disorientationd. at PageD 761012. He testified that
Davis, despite having only an eighth grade education upon incarceration at London @wairecti
Institution (“LCI”) , went through dental technician training asidained a General Equivalency
Diploma (“GED”) by March 1973, Associate’s Degree in Business Adnmatisin, and vocational
trainingin masonry and as an automobile mechatic at PagID 7612-14. Bohlen concluded

by stating that Davis had no instances of discipline or misconductintaliceratedld. at PagelD



7614-15. Charles and Alister Tipton, Davis’s stepfather and mother respectivielstified to
Davis’s good character both while incarcerated and when he lived with them ugesertd. at
PagelD 7615-25.

Roger FisherPh.D. director of the ButleCountyCenter for Forensic Psychiatry, testified
as to his May 21, 1984, evaluation of Davis and his review of previous psychological and
psychiatric recordglrial Tr., ECF No. 53, PagelD 7625,627-28. Among those records was an
April 27, 1978, evaluation done by LCI Psychological Services, in which the psychologist stated
that his “basic impression of Davis is largely that of aetleeached individual with schizoid
trend$.]” 1d. at PagelD 780. Dr. Fisher also reviewed a 1980 evaluattonducted by.Cl
Psychological Servicesvhich “indicated that the over all (sic) impression is that of an individual
who is best classified under the heading of CosmpellPersonalityDisorder[.]” Id. Dr. Fisher
indicated that he agreed with both assessm&nten as we see Mr. Davis todayd. at PagelD
7631. However, on crosexamination,Dr. Fisheradmited that both reports termddavis a
“minimal risk” to persons and property] Id. at PagelD 763 Importantly, Dr. Fisheropined
that, at the timevhen Davis allegedly murderéButler, he was free of . . . mental disease or defect
which would have impaired his capacity to appreciate the criminality of any conduct in which he
engaged or to have conformed his conduct to the requirement of {hj¢ kwd that Davis “was
then and is now, free of any emotional disease or defect, of the mindl[.3t PagID 763334,
7635. The State used this conclusion to support its argurhantte “mental disease or defect”
mitigation factor was not applicable; néwr that matter, were anyther mitigation factorsld. at
PagelD 7650.

Shanks, in his closing argument on behalf of Davis, noteccdintradictory eyewitness

testimonyand argued that, even if Davis had killed Buttbe evidence suggested that it was a



crime of passion, lacking the prior calculation or desifjan intentional killing (Tial Tr., ECF

No. 53, PagelD 765%5). He also argued that Davis’'s past and present mental illness were
significant mitigatingfactors and that if the panel chose “not to impose the ultimate punishment,
.. . then Mr. Dauvis, in all honesty, as this pamell knowg,] is going to die in prison in any
event” Id. at PagelD 76557. The panel imposed a death sste on May 19, 1984ld. at

PagelD 7672.

Il. POST-SENTENCING PROCEDURAL HISTORY

A. Initial Direct Appeal

1. Twelfth District Court of Appeals

As Butler's murder occurredbefore January 1, 1995Petitioner firstappealedto the
Twelfth District Court of Appeals, rather than directly to the Supreme Court of Obavis |,
1986 WL 5989. On November 1AttorneyTimothy Evandiled Petitioner’s inital brief, State
Court Record, ECF Nd@l-4, PagelD 54K raisingsevenassignments of errpwith numerous sub
assigments

FIRST ASSIGNMENT OF ERROR: The trial court erred in failing to dismissdimath
penalty specifications against the Defendant bee#lue death penalty is unconstitutional.

1. The death penalty as authorized by the Ohio Revised Code, deprives
the Dekndant of his life for thgsic] due process of law guaranteed
in Article One, Section 16 of the Ohio Constitition (sic) and the
Fourteertt Amendmento the United States Constitution.

2. Ohio's death penalty violates the Eighth Amendment of the United
Staes Constitution and Ohio Constitution, Article One Section 9
prohibiting the infliction of cruel and unusual punishment.;

3. The death penalty is arbitrarily and capriciousiyflicted,
constituting a denial of equal protection of the laws under the Eighth
and Fourteenth Amendment$ the U.S. Constitution and Article
One, Section 9 and 16 of the Ohio Constitution;

10



4. The death pealty sections of the Ohio Revised Code deprive the
Defendant of due process of law under the Fourteenth Amendment
and Article OneSection 16 of the Ohio Constitution and constitute
cruel and unusual punishment under the Eighth Amendment and
Article One, Section 9 of the Ohio Constitution as permits
imposition of the death penalty on a less than adequate showing of
guilt. It is al® unconstitutional because requires proof of
aggravating circumstances during the guilt determination state of
death penlsy deliberations

5. The death penalty is unconstitutional because it dethes
Defendant the right to a trial before an impartietyjas guaranteed
by the Sixth and Fourteenth Amendment to the U.S. Constitution
and Article 1, Section 10 of Oh{@onstitution

6. The death penalty is unconstitutional because it has a chilling effect
on the Defendant’s right to a jury trial guaranteed by the Sixth and
Fourteenth Amendment to the U.Sonstitution and Article 1,
Section 10 of the Ohio Constitution;

7. Sedion 2945.25(c) of the Ohio Revised Code violates the
Defendant’s right to an impartial jury on the determination of guilt;

8. The Ohio death penalty fails to provide a sentenaurtority with
an option to choose a life sentence when there are aggravating
circumstances and no mitigating circumstances and is, therefore,
unconstitutional under the Eighth and Fourteenth Amendments to
the U.S. Constitution and Article 1, Section 9 and 16 of the Ohio
Constitution and

9. The death penalty authorized by the Ohio iRed[Code]violates
the Eight Amendment and the Fourteenth Amendment clauses of the
U.S. Constitution and the cruel and unusual punishnrenigions
and due process clauses of the State Constitution in that several of
the aggravating circumstances settifoin Ohio Revised Code
2929.04 (a) are overbroad and vague and fail to reasonably justify
the imposition of the ultimate sentence

SECOND ASSIGNMENT OF ERROR: The court erred in failing to allow the Defendant
to inspect the grand jutyanscript.
1. Where the Defendant moves to dismiss and to inspect the grand jury

transcript for purposes of showing that the indictment against him
was not basedipon probable cause and that the indictment was

11



founded on illegal and incompetent evidence,Dieéendant has a
right to inspect the Grand Jury Testimony.

THIRD ASSIGNMENT OF ERROR: The court erred in denying Defendant’s motion to
bifurcate the trial ad sever the charges.

1. Where a defendant is charged with aggravated murder with a
specification tht he had previously been convicted of murder and
further in the second count of the indictment charged with having
firearms while under disability, is it impper for the Court to try all
charges together and to refuse to bifurcate the trial and to lhave t
proof of specification at the sentencing hearing if the defendant is
found guilty and further to refuse to sever the charge of having
weapons while under disability so that no evidence would be
introduced as to defendasprior crimes.

2. Where theDefendant is charged with aggravated mungdéh a
specification that he has previously committed a homicide and also
while having weapons while under a disabilDgfendant’s right to
a trial by an impatrtial jury is violated by requiriatj charges to ®
tried at once, in violation dhe Ohio Revised Code, so as to allow
the prosecution to introduce by way of evidence on having weapons
while under disability, evidence which could not otherwise be
introducedatthe trial in chief.

FOURTH ASSIGNMENT OF RROR: The judgment was against the manifest weight of
evidence and contrary to law.

1. Where theDefendant, in an aggravated murder case is bound over
to the grand jury and indicted on the testimony of one witness and
the State then fails to present thatnegs at Trial, but instead
presents other witnesses who contradict the fact that that witness
was even at the scene , the judgment is against the manifest weight
of the evidence and the credibility of the State's case fails gntirel
and

2. Where the Staterpsents no evidence that the Defendant yrveay
plotted, schemed or planned to kill the deceased, and there is no
evidence of prior calculation and design the Defendant may only be
convicted of murder and not aggravated murder.
FIFTH ASSIGNMENT OF ERROR Thecourt erred in not dismissintpe specification

of the indictment that the Appellant had committed a prior homicide, on the bassuthat

12



specification wasoo remote in time to be used against Appellant.

1. Where the prior murder conviction of theefendant occurred
thirteen (13) years prior to the homicide in question, to allow such
homicide to be used as a basis of an aggravating circumstance is
improper and should have been stricken from the indictment.

SIXTH ASSIGNMENT OF ERROR: The court erredimposing the death penalty as the
court found as aggravating factors not listed in the Ohio Revised Code and fdutdrsmere
improper for consideration under the Ohio Revised Code.

1. Where the court finds as aggravating circumstances famiors
which are not listed in the Ohio Revised Code as aggravating
circumstances, and not charged in the indictment as specifications,
and considers these circumstances ipdsing death, the Court errs
in imposing the death penalty and the death penaligt be
reversed.

SEVENTH ASSIGNMENT OF ERROR: Under the proportionality review required by
this court, the penalty imposed upon Von Clark Davis is out of proportion thbe sentences
given for similar crimes in this court.

1. Under ORC 2929.05, wherthis Court is required to consider
whether the sentence is excessive or disproportionate to the penalty
imposed in similar cases, the penalty imposed ugon Clark
Davis is &cessive.

(State Court Record, ECF No. 4-4, PagelD 538-

The Twelfth District rejected all sean Assignments of Error and affirmed the trial court’s
death sentenceDavis |, 1986WL 5989. The panel noted that Ohio’s death penalty scheme had
been gearally upheld as constitutional, and thus the First Assignment and each of-its sub
assignments were without meritd. at *2-5 (citations omitted).As to the Second Assignment,
the panel concluded that Davis had not demonstrated a particularized need that odttheighe

general need fogrand jurysecrecy. Id. at *5-6, citing Ohio R.Crim.P. 6(e)tnited States v.

Calandra 414 U.S. 338, 3445 (1974);State v. Greer66 Ohio St. 2d 139 (1981). ThAppellate

13



courtfound that the Third Assignment (failute sever) was without meyias the charges arose
out of the same transaction, joinder was prpopadjoinderraised only a risk of prejudice, one
which never materialized: “The evidencetlé prior convictions was simple and distinct; there
was no elboration as to the details of appellanprior second degree murder convictiofd” at
*7-8, citing Ohio Rev. Code § 2941.0@hio R.Crim.P. 8(a), 14Similarly, the panel concluded
that because “evidence of appellal971 second degree murder catigh was here offered, in
connection with R.C. 2929.04(A)(5), simply to demonstrate that appellant had, in fact, previously
been convicted of an offense an essential element of which was the purposeful kitiothef[§’
Davis’sFifth Assignment (nadismissing the specification in the indictment that he had committed
a prior homicide)was unavailing Id. at *10. The Twelfth Districtfound, contrary to Davis’s
Fourth Assignmenthatthere was sufficient evidence thas murder of Butler was the mhoct

of prior calculation and desigdespite Davis’s state of mind at the time not being establistded

at *9, quotingState v. Davis8 Ohio App. 3d 205, 2067 (8" Dist. 1982).citing State v. Robbins

58 Ohio St. 2d 74 (19.

On Davis’s Sixth Asignmentthe appellate paneloncludedhat the thregudge panés
findings of five aggravated circumstancegsimproper because they were not strictly confined to
the eightstatutorily permittecaggravating factorsDavis |, 1986 WL 598%t *5, 10-11,citing
Godfrey v. Georgia446 U.S. 420, 4289 (1980);0hio Rev. Code&t§ 2929.03(F), 2929.04(A)
Nonetheless he Twelfth District concluded thaalthough the trial court improperly considered
non-statutory aggravating circumstances, this does notreetjuat appellans sentence be set
asidg,]” as thae was sufficient evidence that thalidly considerecaggrawating circumstances
outweighed the mitigatg factors. Id. at *12,quotingState v. Jenkinsl5 Ohio St. 3d 164, 199

200 (1984)citing Zantv. Stephens462 U.S. 862 (1983). The panel also overruled his Seventh

14



Assignment, conducting igatutorily madatedproportionality analysisnder Ohio Rev. Code 8
2929.05(A)and opining “that the death penalty is appropriate in this sasgudiceand is not

excessive or disproportiondtethe penalty imposed in similar casetd. (citations omitted)

2. Supreme Court of Ohio

Davis therappealedo the Supreme Court of Ohio, raising as propositions of law the sa
sevenassignments of error raisedtiwthe Twelfth Distri¢, and added Proposition of Law VIII:
“Where the testimony of the State’s Witness is contradictory to the point thatildyeds
guestionable and the state presents no evidence of prior calculatidesaggl the conviction of
aggravated murder was against the manifest weight of the evidence.” (Staté&k€oond, ECF
No. 46, PagelD 740)The Supreme Court of Ohgustained Davis’s Seventh Proposition of Law,
noting that “[t]he triakssentially madgorior calculation and dem’ an aggravating circumstance.
It is an element of aggravated murder, but it is not an aggravating circumsttederii R.C.
2929.04(A).” Davis Il, 38 Ohio St. 3d at 372T'he panel also rejectede State’s contention “that
consideration of nonstatry aggravating circumstances does not constitute reversible eldor.”
at 369, citingBarclay v. Floridg 463 U.S. 939 (1983kant 462 U.S. 862.In bothBarclay and
Zant, the United States Supreme Cdimeld that review of such a defect requiredirauiry into
‘the function of the finding of aggravating circumstances under [state] law and $be rely this
aggravating circumstance is invalid.1d. at 370, quotindarclay, 463 U.S. at 951giting Zant,
462 U.S. at 884. The Supreme Court of Ohaed that“Florida’s statutoryframework for
implementation of capital punishment is similar to Ohio’sfj]; citingJenkins 15 Ohio St. 3ét
207, and that, ifBarclay, the death sentence was upheld despite the consideration of improper

aggravating iccumstances, as “the [United Stat&jpreme Court was persuaded by the fact that
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the evidence of the defendatecord was otherwise admissible, and that in reviewing similar
errors, the Florida Supreme Court did not mechanically apply a harmlesareiysis. 1d., citing
Barclay, 463 U.S. at 956-58.

“However,” the court continued, “it is significant to note thaBarclay,unlike the case at
bar, the trial court dighotfind any mitigating factors to be presglit Davis II, 38 Ohio St. 3d at
370 (emphasis in original), and that when there are mitigating factors [fdth case will
generally be remanded for resentencind., citingElledge v. State846 So.2d 998, 10023 (Fla.
1977) Remandwas necessanthe court concludedyecause the aggravating circumstances in
Ohio Rev. Code 82929.04(A) ere meant to guide thesentencingcourt; accordingly,the
statutorilymandatedindependent review conducted by tappellate court, even if accurate,
cannot function as a “cual” for an improper trial court analysi$d. at 372. However, the court
affirmed Davis’s conviction, and stated thpt]e havenotfound the evidence in the instant action
to be legally insufficient to justify imposition of the death penaltyd. at 3B (emphasis in
original). Accordingly, the court remanded the case ftregentencing hearing at which the state
may seek whatever punishment is lawfngluding, but not limited to, the death semte” Id.
(emphasis added)Finally, the court found that, becaudaviswas sentenced initially by a three
judge panel, and would be resentenced by a-udge panel, the court’s holding 8tate v. Penix
32 Ohio St. 3d 369, 371 (198%hich barred reimposition of the death penalty when the initial
sentencing and resentémg bothproceeded before a jurglid not apply to Davisld.; see also id
at 374 (Holmes, J., concurring in part and dissenting in part):

The sole concern of the majority Penixwas that Ohits death
penalty statute did not expressly provide for gitkempaneling the
original sentencing jury or impaneling a new jury upon remand from
an appellate court, coupled with the realization & practical

difficulties inherent in such an undertaking. Such practical concerns
are obviously not present in tiseheld before a threg@dge panel.
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B. First Resentencing

On remand, Davis was represented by Timothy Evans, Garretson, and Michael Shanks
andpromptly moved to withdraw his jury waiver atube resentenced to life imprisonment (State
Court Record, ECF No. 4-11, PagelD 1119-2Ravis moved to disqualify the three-judge dane
and, in the alternative, prohibit any such panel from imposing a death sentence inHghtxof
Id. at PagelD 11226, citing 32 Ohio St. 3d 36%avis argued tt, were he tde resentenced by
a thregjudge panelhe would be disadvantaged “ds/is an inmate for whom a jury would
consider the imposition of the death penalty upon resentencing, as the panel would “nat come t
this resentencing with the same state of mind, kndgdeof this case, nor dispositimhear this
matter as when the case was originadhatd.” Id. at PagelD 1126However, ina July 25, 1989,
affidavit, Daniel G. Eichel, the First Assistant Prosecuting Attorney foleB@ounty, averred
that during the March 2, 1988, oral argumentDawis Il, Evans, representing Davis, “was asked
by one of the Justices whether the death penalty could again be sought on remand; Mr. Evans
replied in the affirmative, and agreed with the Jussiemmment thaPenix would not apply
because this was a thrpelge pael rather than a jury trial.Id. at PagelD 1149.

Judges Bruewer, Moser, and Stitsinger were again empaneled to conduct the reggntenci
and on July 31, 1989, the panel overruled all of Davis’s mo{StageCourt Record, ECF No. 4-
11, PagelD 1168-69)The first resentencing of Davis begaith the resumption of deliberations
on August 4, 1989, and on August 7, the panel resentenced Davis to death, finding the following
mitigating factors to béof slight weight:

I) The Defendant adjusted well to prison routine and during his stay
in prison obtained a high school GED and an associate degree in

Business Administration, and studied for and worked as a dental
technician.
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2 ) There has always been a good family relationship between the
Defendant and all members of his family, including his stepfather.

3 ) Since his release on parole, he has maintained at least partial
employment.

4) As testified by the psychagis, Defendant has a compulsory
(sic) personaliy disorder or explosive disorder which may @av
contributed to the violence in this case.
Id. at PagelD 116-77. The panel found that those mitigating factovgefe overwhelmingly
counterbalanced and outweighed by the aggravating circumstance of hisqgmiction for

purposeful killing, demonstrating rather convincingly that a prior life sentence was neledér

all for this Defendant.”ld. at PagelD 1177.

1. Twelfth District Court of Appeals

On appeal from the sentence on rem&@ualjiswas epreseted by Randall M. Dana of the
Ohio Public DefendegfState Court Record, ECF No12, PagelD 1227), and raised the following
Assignments of Error:
FIRST ASSIGNMENT OF ERROR Thetrial court erred to the prejudice of Appellant
Davis by failing to allow himto present all available, relevant mitigating evidence at his
resentencing hearing.
1. A capital defendant, facing the possibility of a death sentence, must
be entitled to introduce all available relevant mitigating evidence at
a resentencing hearing.
SECOND ASSIGMENT OF ERROR: The trial court erred to the prejudice of Appella
Davis by separating during its sentencing deliberations.
1. A sentence which is determined by aetijudge panel, where the

panel conducted part of their deliberations individuaiid separate
from one another, is a violation of due process of law as guaranteed
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by the Fifth, Sixth, Eighth, and Fourteenth Amendments to the
United States Constitutiomd Sections 9 and 16, Article | of the
Ohio Constitution.

THIRD ASSIGNMENT OF ER®R: The trial court erred to the prejudice of Appellant
Davis in overruling his motion to prohibit thrgedge panel from resentencing to death and his
motion to withdraw juy waiver.

1. The fact that a capital defendant tried before a three judge panel is
eligible for the death penalty at a resentencing hearing, while a
capital defendant tried before a jury is not, violates the principles of
the due process and equal protectitauses; and

2. The jury waiver executed by Appellant Davis was nobwing,
intelligent, and voluntary...

FOURTH ASSIGNMENT OF ERROR: The death sentence imposed in Defendant
Appellant (sic) case was inappropriate and disproportionate and violated the Eighth aeenfour
Amendments to the United States Constitution and Sections 9 @nArticle | of the Ohio
Constitution.

1. Theimposition of a death sentenisanappropriate and a violation
of Appellant’'s rights as guaranteed by the Eighth and Fourteenth
Amendments and Sections 9 and 16, Article | of the Ohio
Constitution where the sentencer does not consider all of the
relevantmitigating evidence and accord each mitigating factor its
proper weightand

2. A sentence of death is disproportionate and a violation of
Appellant's rights under the Eighth and Fourteenth Amendments to
the United States Constitution and Sections 9 anAriigle | of the
Ohio Constitution where it is shown to be excessive when compared
to cases already decided by the court in which the death penalty has
been imposed.
FIFTH ASSIGNMENT OF ERROR: The trial cowetred in imposing the death sentence
on Appdlant Davis because the deagtbnalty scheme in Ohio is unconstitutional.

1. The death penalty constitutes cruel and unusual punishment;
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2. Ohio’s capital punishment scheme allows for imposition of the
death penalty in an arbitrary and discriminatory manner;

3. The death penalty violates due process;

4. Ohio’s capital punishment scheme is unconstitutional because it
requires proof of mitigating factors by a preponderance of evidence;

5. Ohio’s death penalty does not ensarsufficiently individualized
determinationn sentencing;

6. Ohio’s capital felony murder scheme fails to narrow those offenders
eligible for the death penalty;

7. The death penalty scheme imposes an impermissible risk of death
on capital defendant’s (sic)hw choose to exercise their right to a
jury trial;

8. Adequate appellate review of death sentences is precluded because
trial courts do not file life [sentence] opinions;

9. Ohio courts’ proportionality review fails to meaningfully
distinguish between those capital defendants for whom death is
appropriate, and those who are;rastd
10.0hio’s capital statutes are mandatory in nature.
(State Court Record, ECF No. 4-12, PagelD 1283-93).
The Twelfth District overruled all five Assignments on October 29, 18¥xis I, 1990
WL 165137. As to the FirsAssignmentthe panel held that “upon remand the lower court is
required to proceed from the point at which the error occrirrédl at *2, citing State ex rel.
Stevenson v. Murray9 Ohio St. 2d 112, 113 (1982). As the reversible error (improper wgigh
of evidence) occurredfterthe submission of evidence, the procedural posture on remand was for
the trial court to weigh properly the evideradeeady submitted in the first sentencing pha%es
the supreme court expressly held, a mere reweighisgaléhat was required.Id., citing Davis

II, 38 Ohio St. 3d at 373. Moreover, and contrary to the Second Assignment, as thpititeee

panel . . . is presumed to consider only the relevant material and competent evidendagrearr
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a judgment, unless the contrary appears from the record[,]” it was not error for thegiaizel
remain sequestered during the deliberative period between August 4 and August 1d1889.
*3, citing State v. Whitel5 Ohio St. 2d 146, 151 (1968); Ohio Rev. Code § 2945.33.

The panel also overruled both satsignments in Davis’s Thirdssignment, holding that
his initial jury waiver was knowing, intelligent, voluntary, and not the result of misintavma
and “[t]he fact thasubsequent decisional lamay or may not have affected the tactical decision
to waive the right to trial by jy provides no avenue of relief for appellant at this stage of the
proceedings Dawvis I, 1990 WL 165137, at *3:'With respect to the abiltof the threqgudge
panel to reimpose the death penalty, the supreme court ruled that on rematie state may
seek whatever punishment is lawful, including, but not limited to, the death sentéredave
no discretion to disregard this mandatkl., quotingDavis I, 38 Ohio St. 3d at 373; citirdickell
v. Gonzalez34 Ohio Nolan v. Nolan 11 Ohio St3d 1, syllabus (1984). In rejecting Davis’s
Fourth Assignment that the sentence imposed was disproportionate, the panel cetlaleate
other, purportedly similar, cases in which death sentences were imposed, and “[ifmingrtige
facts and circumstances . . . with the instant case, we cannot say that the sententei®f deat
excessive.”ld. at *4, citing State v. LawsgriNo. CA805-044, unreported (Ohio App. IDist.

Jun. 4, 1990)State v. WatsqriNo. CA8802-014, 1989 WL 30739 (Ohio App. IDist. Mar. 31,
1989),aff'd in part and reld in part State v. Watsqr61 Ohio St. 3d 1 (1991%tate v. DePew

No. CA8507-075, unreported (Ohio App. I Dist. Jun. 29, 1987xff'd, State v. DePevB8 Ohio

St. 3d 275 (1988). In so holding, the panel also purported to discharge its statnémgted
independent review obligationd., citing Ohio Rev. Code § 2929.05(MAtate v. Steffer31 Oho

St. 3d 111 (1987)The panel summarily dismissed Davis’s Fifth Assignment and arguments that

Ohio’s death penalty scheme is unconstitutional, noting that “[ejathe . . . arguments was
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considered and rejectetdy the Supreme Court of Ohidd. at*5 (citations omitted).

2. Supreme Court of Ohio

In his appeal to the Supreme Court, Davis was representBdrig,Joann BouStokes,
and Linda Prucha (State Court Record, ECF Nb4APagelD 1489), and raisedR®positions
of Law theAssignmentof Error he had raised to the Twelfth Districld. at PagelD 14997.
The Supreme Court of Ohi@jected allof Davis’s Propositions and, in its owndependent
review, found the death sentence to be proportionate and appropraats. |V, 63 Ohio St. 3d at
50-5], citing Ohio Rev. Code 8§ 2929.04(A)(State v. Mapesl9 Ohio St. 3d 108 (1985)
overuled on other grounds iState v. DePew38 Ohio St. 3d 275, 285 (198&nd vacated in
part on other grounds bylapes v. Coylel71 F.3d 408§6™ Cir. 1999),ard Mapes v. Tate388

F.3d 187 (8 Cir. 2004).

C. First Post-Conviction Petition

1. Application and Denial at Trial Court

On October 8, 1993, Davis, represented by Btokes, James Kura, and Prudilad a
Petition to Vacate or Set Aside Sentemeesuantto Ohio Revised Code § 2953.21 (“Initial
Petition”), raisingtwenty-eight causes of actidtate Court Record&CF No.4-17, Page ID1824-
64, ECF No. 418, PagelD1865-1934). On October 18, 1993, the State filed an Answer and
Motion to Dismiss, arguinthat twentysevenof the causes were barred t®g judicata as they
were raised on direct appeal and adjudicatethe merits against Davis, or thegre issues that
could and should have been raised on direct appeal but were not (State Court Record, ECF No. 4-
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20, PagelD 203739, citing Ohio Rev. Code 8§ 2953.2Greer, 39 Ohio St. 3dit 244; State v.
Perry, 10 Ohio $ 2d 175, 17980 and syllabus (1967) The State claimed thalhe following
causes of action were barredreg judicataand otherwise werdreclosed as a matter of law by
Davis V-

1. First: Trial court overruling request for inspection of grand jury
transcript;

2. Second: Insufficiency of evidence to support conviction;
3. Third: Refusal to sever charges in the indictment;
4. Fourth: Capital spefication was too remote in time;

5. Sixth: Refusal to allow introduction of additional mitigation
evidence in first resentencing;

6. Seventh: Improper review as to the propriety of the death sentence
by the Twelfth District;

7. Eighth: Impropriety of death searice;

8. Ninth:  Failure by threejudge panelto sequesterduring
deliberations in first resentencing;

9. Tenth: Failure to allowDavisto withdraw his jury waiver prior to
first resentencing;

10. Eleventh: The statutorilymandated appellate review for
proportiorality is “fatally flawed,” as the comparators are only those
cases in which a death sentence was also imfijosed

11.Twelfth: Ohio’s death penalty legislation is unconstitutional;
12.Fourteenth: No meaningful independent appellate review;

13. Twenty-Second: Coniction “was obtained through the use of an
unnecessarily suggestive identification procedure”;

4The State also argued that the Eleventh, Fourteenth, and Fifteenth Causesaivejs] felating to the validity of a
judgmert rendered in the Court of Appeals angsis] not cognizable by this court upon pasnviction proceedings
pursuant to R.C. 2953.21" (State Court Record, ECF Nf),APagelD 20435, citingState v. Murnahan63 Ohio
St. 3d 60 (1992)uperseded b®hio R.App.P. 26(B)).
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14. Twenty-Third: Death sentence is defective due to introduction of
improper rebuttal testimony at sentencing phase in first sentencing;

15. Twenty-Sixth: Davis’s prior conviction in 1971 for purposeful
killing, was an improper death specification;

16. Twenty-Seventh: IATC for failure to investigatiee validity of the
death specification; and

17.Twenty-Eighth: Failure to allow Davis to introducadditional
mitigation evid@ce at first resentencing.

Id. at PagelD 2039-54.

Additionally, theState argued that the following claims were waifggdailure to raise on

direct appeal

1. Fifth: Ineffective assistance of trial counsel (“IATC”) in advising
Davis to waive his rightota jury trial,

2. Ninth: See infra

3. Thirteenth: Improper weighing of mitigatioavidence in first
resentencing

4. Fifteenth: Appellate pesumption thadithreejudge panel considers
“only relevant, material and admissible evideha@nd that they
need no worry about joinder of offenses or sequestratioming
deliberations as would a jury, constituted unconstituti@h
deference

5. Sixteenth Ohio Revised Code § “2929.03(D)(3) is unconstitutional
in failing to prescribe a standard of proof for three-jupaeels®;

6. Seventeenth: Original jury waiver was ineffective because “he was
not informed that by waiving a jury Iseibjected himself to a greater
risk of being sentenced to death”;

5 The State also argued that Davis had failed to state a claimwipoh relief could be granted, because “the trial
court is not required to accept as mitigating everything offered by the defendant anigchac® evidence,” and
“sucherror, if any, by the trial court in its sentencing decision may be cured by #peimdent sentence assessments

in the Court of Appeals and Ohio Supreme Court.” (State Court Record, ECF2RpPdgelD 2044).

5 The State also noted that the statutessuedoesset forth a burden of proof (State Court Record, ECF NeD,4

PagelD 2046, citing Ohio Rev. Code §2929.03(EB|R
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7. Eighteenth: Original jury waiver was ineffective because he was
misinformed of the respectivieurdens of proof by which the State
would have to prove Davis’s guilt to a jury versus a thoelge
panel;

8. Twentieth: Original jury waiver was ineffective becabDsis only
made waiveafterthe improper denial of his motion to sevand

9. Twenty-First: IATC in connection by failing to preserve an option
for Davis to withdraw his juryvaiver.

(State Court Record, ECF No. 4-20 PagelD 2040-54).

The State did not argweaiver orres judicataas toDavis’s Nineteenth Cause of Actien
thathis jury waiver was ineffective becaudewas not informed that Judges Stitsinger and Moser,
as atorneys,] prior to their election to office as judges of the Butler County Common Pleas Court,
had represented the Federal National Mortgage CompaaylBi70 foreclosure action against
defendant and his themife, ErnestineDawvs[.]” (State Court RecordECF No. 420, PagelD
2049) Nonetleless, the State claimed that the claim failed as a matter of law because: (i) the
Judges’ past work was not maatito their adjudicatiorof Davis’s criminal charges; (ii) Davis
had not alleged prejudice; (iii) theieeno evidence in the record that his waiver was not informed,
knowing, and voluntary; and (iv) his “self-serving affidavit, that he would not have wajueg a
had he been informed of such facts, is insidft to warrant an evidentiary hearingld. The
State did noexpressf address Davis’s Twentlyourth and Twenty-Fifth Causes of Actiaich
were, respectively his inability to introduce the testimony of lay witness Elbert Avery, and the
panel’s denial of his request for expert assistance at the first resentertategG&urt Record,
ECF No. 4-18, PagelD 1919-22).

On June 28, 1994, Judge Matthew J. Crehan of the Butler County, Ohio, CoummioGo
Pleas conducted a heariog the State’s Motion to Dismiss and, and on NovembE994, issued

an order dismissing all claims except for the Nineteenth Cause of Action (StatdRécord, ECF
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No. 420, PagelD 2093, 2092100. Judge Crehan reject&hvis’'s argument that “the defense
of res judicatais invalid in a postconviction action due to the classification of the action as a civil

proceeding governed by Civ. R. 12(B)[,]” noting that “’[t]he law in Ohio as to the defemss of
judicatain a pat-conviction action has a long historyld. at PagelD 20996, citing State v.
SentZ70 Ohio St. 3d 527, 529 (1998erry, 10 Ohio St. 2d 175. He then concluded “#eath of

the petitioners enumerated Causes of Action, except the Nineteenth Cafistaf, were raised

or could have been raised at trial ordirect appeal, and were adjudicated against the defendant,
hence regudicatabars Von Clark Davis’s petition for postconviction relief” on all causes afract
except the Nineteentlwhich reqired evidencedehorsthe record to adjudicateld. at PagelD
2096, 2098.

Judge Crehan conducted an evidentiary hearing @rNtheteenthCause ofAction on
January 11, 199&tate Court Record, ECF No.20, PagelD 221). During the hearing, Judges
Moser and Stitsinger stified that they were involved more than 250 foreclosure actions in the
years 1969 and 1970 and did not recall the proceedings against Davis and Emastiaéethe
actionwas brought to their attention in 198#. at PagelD 239-60. Judge Crehaconcluded
that because there was no indication that Judges Moser and Stitsinger’s involveewat dffe
proceeding®r the judgmenin the 1984trial and sentencingnd 1989irst resentencinghey did
not exhibit the “bias, prejudice, or other disqualifying factors” that would have made tssnpe
on the panel impropeid. at PagelD 2161Further,as Judges Moser and Stitsinger were unaware
of their past litigation against Daas the timeof Davis’s jury waiver, their féure toinform Davis
did not negate the validity of his jury waivdd. at PagelD 216862, citingAdams v. United States

ex rel. McCann317 U.S. 269281 (1942)State v. Jells53 Ohio St. 3d 22, 26 (1990 oncluding

“that there was no infringement of Petitioner’'s Constitutional rights so as to teadgietlgements
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in this case to be void or voidable[,]” Judge Crehan dismissed the Nineteenth Causencinkt;

consequently, his Petition as a whold. at PagelD 262.

2. Twelfth District Court of Appeals

Davis appealed the trial court’s denial of his Petition to the Twelfth Distmct raised
twenty-one Assignments of Error.First, he claimed that “the trial court erred when it denied
Appellant Davis an evidentiary hearing based on the doctrires gdidcata’ (State Court Record,
ECF No. 421, PagelD 2232). The Second through Twentieth Assignments ofdémoerned
thetrial court’'s dismissal of theariouscauses of action in his Petitiohd. at Pag 2234-49.
Finally, he claimed that théfty -page briefing limitin a complex capital case meant that his
postconviction remedy was so inadequate as to constitute a denial of due pldcas®agelD
2249.

On September 30, 1996heTwelfth Districtrejected all three Assignments of Efrand
affirmed the trial court’s denial of thgetition. As to the issuef res judicata theTwelfth District
notedthat “[t]he [trial] court may refuse to grant a hearingif a constitutional claim is advanced
but the issue was or could have beaisad at trial or on direct appealDavis V| 1996 WL
551432 at *2, citing Ohio Rev. Code § 2953.21(Bgrry, 10 Ohio St. 2@t 175 paragraph nine
of the syllabusState v. Combs100 Ohio App. 3d 90, 97 (Ohio App:! Dist. 1994). The court
rejectedDavis’s arguments thaes judicatais na a defense that may besad in a motion to
dismiss, and “thates judicatacannot bar a postonviction relief claim supported by evidence
outside the record.”ld., citing Ohio Civ.R. 12(B)(6). The courtnotedthat a postconviction
petition, althougtcivil in natureis a creatre of statutemeanng that Ohio Revised Cod2953.21

et seq governed not the Ohio Rules of Civil Procedurandthe statutory provisions Habeen
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consistently interpreted to allowrfeummary dismissaif a petitionif it “does not allege facts
which, if proved, would entitle the prisoner to reliefid., citing Perry, 10 Ohio St. 2dat 175,
paragraph two of the syllabus. The court also noted that the Supreme Court of Ohio héd uphel
the use ofes judicatato summarilydismiss thoselaims brought in postconviction that were or
could have been raised at trial or on direct appkh]. citing State v. Leste41 Ohio St. 2d 51,
54-55 (1975). Adhering to that precedent, the Twéistrict summarilyconcluded that theial

court did not err in dismissing without a hearing thdaans that were barred bgs judicata and
overruled Davis’s First Assignment of Err@ndalso analyzed anaverruled Assignments of
Error Nos. 26, 814, and 16-20(the dismissals of Davis’s specific causes of acigmarred by

res judicatd on that basisld. at*3-9.

The appellate panel considered avérruled the Seventh Assignmerthe presumption
that a thregudge panel only considers “propendacompetentevidence™—as procedurally
defaulted and improperly raised in a postconviction petition, as that presumptomtiesl at the
appellate, rather than trial, levdDavis VI 1996 WL 551432at *5, citing State v. Murnahan63
Ohio St. 3d 60, 63 (1992Combs 100 Ohio App. 3d at 97The court heldhatDavis’s Fifteenth
Assignment—that improper evidence regarding his prior homicide conviction was introduced in
rebuttalin the penalty phasewas a constitutionaksueavailable to him on direct appeal, and
thus, could not be raised in postconvictidd., citing Perry, 10 Ohio St. 2d at 17faragraph
seven of the syllabugrinally, the panel concluded that Davigsventy-First Assignmentailed
on its merits as thetrial court did not abusds discretion irdenying Davis’s motion to file an
oversized brief.1d., citing State v. Bonnell61 Ohio St. 3d 179, 1886 (1991);State v. Powell

90 Ohio App. 3d 260, 2712 (Ohio App. F'Dist. 1993).Overruling all Tweng-One Assignments
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of Error, the Twelfth District affirmed the denial of Davis’s pasinviction petition.Id. at *10/
The Supreme Court of Ohio declined jurisdiction over Petitioner’s appeaiis VII, 77 Ohio St.

3d 1520.

D. Application to Reopen Direct Appeal

On August 21, 1998 Davis represented by Lori Leon and John Marshéled
Applications to Reopen his Direct Appeals from both his original trial and sentencingsind fi
resentencingunder Ohio R.App.P. 26(B) anMurnahan claiming ineffective assistance of
appellate comsel(“IAAC”) . Davis VIII, 86 Ohio St. 3ét 213. Therein, Davis argued that “[a]
reasonald probability exists that, but for such ineffective assistance, Mr. Daggtavated
murder conviction would have been reversed and his death sentence woulkdéawacatet!
(State Court Record, ECF Ne25b, PagelD 2802). Davis claimed that he should be excused from
the time limitations in Rule 26(B) arMdurnahan as the alleged ineffective assistance pertained
to a judgment filed by the Twelfth District 986, long before th&lurnahandecisionor Rule
26(B) wasissued. Id. at PagelD 2804. He argued that the inexperience of his appellate counsel,
who had never represented a capital defendant on appeal before, resultégilindite raise the
following Assignments of Error:

1. His conviction resulted fromupposed eyewitnesses being subjected

to unnecessarily and unconstitutionally suggestive identification
procedures by police;

2. IATC due to the decisiaio call a prejudicial witness, who identified
Davis as the killer,as an adverse witneger the purposes of

" Davis, in the appendix to his appellant brief, raised nine additional assignmentsrohemne of which differed
substantrely from tte twentyone raised in his appellant brief (State Court Record, ECF2t, BRagelD 23253).
The panel “reviewed the nine assignments of error raised in the appendix to appailahtisd conclude[d] that
each was properly dismissed by tiial cout onres judicatagrounds.” Davis V| 1996 WL 551432, at *9 n.3.
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impeachinghim;

3. The trial court erred in denying his motion to sever the charges,
which led to his jury waiver, and IATC in failing to ensure waiver
was voluntary;

4. |IATC in failing to informhim of the consequences of his waiver,
which gave rise to a greater possibility of a death sentence;

5. The jury waiver was invalid;

6. IATC in failing to inform Davis that decision of three judge panel
would be subject to more deferential review on appeal than jury
verdict;

7. Rebuttal evidence introduced by the siat¢he sentencing phase
was improper, antATC in failing to object to the introduction of
said evidence;

8. Ohio’s death penalty scheme regarding proof of mitigating factors
is unconstitutional, anbtATC was ineffective in failing to object to
same;

9. Racial discrimination exists in the selection of the grand jury
foreperson, grand jury members, and petit jury memberdAar@
in failing to file motions to quash or dismiss the indictmemtitat
ground; and

10.Presiding judge erred in considering Davis’s failure to take
responsibility for the crimes, and trial counsel was ineffective in
failing to object to same.

Id. at PagelD 2804-10.
On January 13, 1999, the Twelfth Distraznied reopning Entry, unreported, copy at
State Court Reord, ECF No. &5, PagelD2855et seg). The panel noted the Supreme Court of
Ohio’s holding that:
[Aln applicant who seeks to reopen an appellate judgment
journalized before July 1, 1993 may not simply rely on the fact that
App.R. 26(B) did not exist within the ninety days following
journalization of the appellate judgment, but must show good cause

why he or she did not attempt to invoke the procedures available
under former App.R. 26 and 14(B).

Id. at P@elD 2858, quotingtate v. Reddi¢ck’2 Ohio St3d 88, 90 (1995). Théwelfth District
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also noted that, when Rule 26(B) was amended in lightuwhahan the amended rule provided
for newly viable applications to reopen to be filed no later than September 30, 1993ws's D
“applications were fild . . . nearly five years after the effective date of App.R. 26(B).at
PagelD 285%9. As Davis had natven attempted to demonstrgi@od cause as to why he did
not file a timely application with respt to his original trial and sentencing, th@lagation was
now improper.The Twelfth District also held that the recent withdrawal of his appellate attorney
from his first resentencing (who could not, of course, raise an IAAC claim agamself) was
not, without moregood cause to excuse hisddiling as to the direct appeal from that latter
resentencingld. at PagelD 28580. Absent any good cause, the panel denied the applications as
untimely. Id. at PagelD 2860.
The Supreme Court of Ohiaffirmed the Twelfth District’s ruling that the applications

were untimely, noting that:

Admittedly, counsel cannot be expected to argue their own

ineffectivenessHowever, Davis has gone through several different

sets of appella lawyers since his indl appeal in 1986. Moreover,

Lori Leon has represented him since at least March 1997, and Davis

has not explained his failure to file between March 1997 and August

1998. Even if we were to find good cause for earlier failuregeto f

any such good cause “has long since evaporated. Good cause can

excuse the lack of a filing only while it exists, not for an indefinite

period.”

Davis VIII, 86 Ohio St. 3d at 214, quotirfate v. Fox83 Ohio St. 3d 514, 516 (199§)er

curiam); citing State v. LentZ70 Ohio St. 3d 527, 529-30 (1994).

E. First Federal Court Petition

1. Initial Proceedings

On April 28, 1997, Dauvis filed hisefition for Writ of HabeasCorpus(“First Petition”)in
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this Court raising twentyeight claims for relie{Davis IX, No. C-1-97-402, ECF No. L On
December 23, 1993udge James L. Graharancluded that ten of the clainmsthe First Petition
were procedurally barreahdallowed the remaining eighteen to proceed (Opinion and Order, ECF
No. 29 docketed in the instant case at ECF Ne1)160n March 31, 2000, Judge Graham denied
Davis’s motion for an evidentiary hearingr@der,ECF No. 130)While on October 5, 2000, Dawi
filed an Amended Petition for Writ of Habeas Corpus (ECF No. 1B8)Court “later concluded
that the additiondfourteen]issues raised thereirfwere also procedurally barredDavis X 475
F.3d at 766 On September 4, 2001, Judge Graham enteré&ddar dismissing the First Petitipn
without an evidentiary hearingnd directing final judgment to be ente(BavisIX, ECF No. 139
docketed in the instant caseEALF No. 162), butalsoissuing a certificate of appealability as to
the eighteen noedefaulted issuesDavis X 475 F.3d at 766Judgment was entered the same day
(Davis v. CoyleECF No. 140).

On Septemér 18, 2001 Davis filed a timely Motionto Alter or Amend the Judgment
(“Motion to Amend,”ECF No0.141). On January 17, 2002, Judge Graham issued an Opinion and
Order denying the Motion to Amendavisv. Coyle No. C-1-97-402, 2002 WL 193579. Judge
Grahamnoted thatDavis had reliedipon Greer v. Mitchell 264 F.3d 663 (8 Cir. 2001), and
Mapes v. Coylel71 F.3cat429, ‘for the proposition that an evaluation of all of the circumstances,
especially on issues of attorney ineffectiveness, can only be accomplishedilahd fair
discovery and a full and fair evidentiary hearindd: at *1. Judge Graham noted that, unlike in
GreerandMapes Davis’s IAAC claims were procedurally defaulted, asmhcludedthat Davis
had not established the cause prejudice necessary to excuse the procedural defaulat *2.
Moreover, an evidentiary hearing was not necessary, becaus€otivs enforcement of

procedural defaulind denials on the merits of Davis’s claims for relief were based on “undisputed
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principles of constitutional law and essentially assumed as triiadisealleged by petitioner.d.
Accordingly, the Court held, Davis had not demonstrated “a clear error of law or manifest
injustice[,]” such that would justify granting his Motion tan&ndand convenin@n evidentiary
hearing. Id. at *3.

The Court also rejected Davis’s argument tstmatementsrom thenSupreme Court of
Ohio Associate Justice PaulPfeifer that “the Ohio Supreme Cowrtstatutorilymandated
proportionality review under O.R.C. 2929.05 is little more than lip servidegyis IX 2002 WL
193579, at *3(internal quotation marks and citation omitted), constituted newly discovered
evidence'that the Ohio Supreme Court does not conduct appellate review in good faithythereb
violating petitioner's due process rightdd. The Court found that, because the statements were
made prior tahe Entry of Judgment, they could have been discovered with reasonable diligence
by Petitioner prior to the Initial Petition’s dismissaldahus were not “newly discovered,” such
that relief under Rule 59(e) was warrantétl.at *4. Also, the lack ofany constitutional guarantee
of proportionality review, along with Sixth Circuit precedent rejecting a challenge t'sOhi
proportionality aalysis,meant thafustice Pfeifer’s statement®&re nota viable basis upon which
to alter judgmentld., citingPulley v. Harris 465 U.S. 37 (1984¥reer, 254 F.3d at 691Finally,
Judge Graham rejected Davis’s argument that Dr. Fisher’s appoimtioteas a defense expert,
but as a neutral presentence investigation “expert pursuant to O.R.C. § 2929.03(D)(1), who was
obligated to report his findings to the prosecution and the trial counstf$’a viable basispon
which to alter or amend the judgntenid. at *5. The Courhoted that Davis was raising this
argument for the first time, despiteetargumenrs not being based on newtliscovered evidence;
consequentlyDavis was “not entitled to Rule 59 relief based on [that] argument(d}; citing

Sault Ste. Marie Tribe of Chippewa Indians v. Engld6 F.3d 367, 374 {6Cir. 1998).
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2. Sixth Circuit

Davis timely appealed the denial of hisbeas corpupetition to the Sixth Circuit, raising
theeighteen issues certified by Judge Graham, andetdg@nth issue certified by the Sixth Circuit
panel. Davis X 475 F.3d at 766. Howevdbdavis subsequently’abandoned several of those
certified questions.’ld.

Most of the remaining issues present challenges to the process of the
petitionefs resentenng, including his contentions that he should
have been allowed to withdraw his jury waiver prior to resentencing
because it had been involuntarily entered at the time of his original
trial, that it was error to deny his requests both for the appointment
of additional experts and to introduce new mitigation evidence, that
the thredudge panel should not have separated during
deliberations, and that the Ohio Court of Appeals did not review
adequately on direct appeal either his original sentence or the
reimposed sentence. Davis also challenges the district’sourt
determination thaseveral of the issues in his habeas petition were
procedurally defaulted either because they were not raised on direct

appeal in the state courts or because they were raisedimtimely
motion to reopen his appeal in state court.

Id. The appellate pahaoted that, despite the Supreme Court of Olvoderremandhg the case
“for a new sentencing triat which the [improper factors] shall not be considered as aggravating
circumstances in the weighing process|,} . the reconstituted thr¢edge pael declined to
interpret the ruling to require a full sentencing trial, or even an evidentiaipféad. at PagelD
769 (emphasis and brackets in origjnguotingDavis I, 38 Ohio St. 3d at 372The trial court
panel heard argument from Davis and the State and allowed Danak&oa proffer as toertain
additional mitigatingevidencehe would have presentedHowever,the panelalsoset forth its
belief that its job, omemand, was to weigh the sole aggravating faetbekilling of Ernestine

Davis—against the mitigation factors as they existed at the time of Butler’s keiiuits opinion
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consisted of little more than a recitation of the statutory mitigation faatar® conclusiorthe
aggravating circumstance outweighed thmstgating factors.ld. at 769-70.

The Sixth Circuit held that the failure by the trial court to allow Davis to presatdree
of “his exemplary behavior on death row in the time between the two sentencing hearings violated
his rights under the FifthSixth, Eighth, and Fourteenth Amendmejjtsias “the right of a
defendant to present evidence of good behavior in prison is particularly relevant wheoteopredi
of future dangerousness figuwr centrally in a prosecutsr plea for imposition of the ddat
penalty.” Davis X 475 F.3d at 74J1, citing Skipper v. South Carolina76 U.S. 1, 5 (1986);
Eddings v. Oklahomad55 U.S. 104, 112 (1982)pckett v. Ohip438 U.S. 586, 597, 604 n.12
(1978). This wasof concernin Davis’s case, as the State argued during resentencing “that Davis’s
status as a repeat offender rendered him too dangerous for anything other thaneantieaté[g”
Id. at 772.In light of the above consideration, the Ohppallate courts’ conclugns that.ockett
and its progeny are satisfied if a defendant can introduce evidence of good behavior Getgten
and trial “w[ere] ‘contrary to’ United States Supreme Court decisiongl,]”citing Williams
(Terry)v. Taylor, 529 U.S. 362, 413 (200(9nd thus, not subject tieference under thEEDPA.
28 U.S.C. § 2254(d)(1)‘[B] ecause the impropersgxcluded mitigation evidence was never put
into the record],] . . the case must be remanded for a new sentencing healthat 77475,
citing Skipper 476 U.S. at 8.

The Sixth Circuit rejected Davis’s argument ttie denial of his motion to seyemdhis
consequent decision to waive his right to a jury tiadregrounds forfederalhabeas reliefi.e.,
“that misjoinde of the counts ‘restéd in prejudice so great as to deaydefendant. . . his right

to a fair trial” Davis X 475 F.3d at 77Talteration in original)quotingUnited States v. Lane

474 U.S. 438, 446 n.8 (1986).he court noted that the Ohio appellate courts’ upholding of the

35



trial court’s decision, as state court interpretationstatie law, “and, as a result, we must accept
as binding the state supreme ctwrinterpretation of the interaction between the capital
specificationelection provisio, and the rules foojnder and severance of criminal chargdsl.,
citing Ohio Rev. Cod& 2929.022(A)Davis Il, 38 Ohio St. 3d at 36Davis |, 1986 WL 5989 at

*8. The panel concluded thé#tat, while“[w]ithout question, a risk of undue prejudicgiss
whenevejoinder of counts permits introduction of evidence of other crimes that would oteerwis
be inadmissible[,]” the Supreme Court had previously held in a similar case “thaepheiqe
suffered by a defendant in such a case does not rise tevel of a iolation of due process.Id.

at 777-78, citingspencer v. Texa885 U.S554, 56062 (1967).

The Sixth Circuit also rejecteDavis’s argument thatihe trial court violated his equal
protection rights in denying his motion to withdraw his jury waiver before resentenciggtiofi
the Supreme Court of Ohiomtervening holdingthat a capitablefendant who is sentenced by a
jury in the first instance becomes ineligible for the death penalty followingsavef that
sentencé Davis X 475 F.3d at 779, citinBenix 32 Ohio St. 3cht 373,abrogated byOhio Rev.
Code § 2929.06(B). The court noted that, whilRing v. Arizonathe Supreme Court

[D]id recognize that Sixth Amendment jurisprudence meguires
thata jury find, beyond a reasonable doubt, any fact necessary to
increase a defendant's authorized punishrieimg however, post
dates not only the petitioner's sentencing and resentencing, but also
the denial of habeas relief by the district court. Consequently, the
state cous cannot be faulted for failing to analyze Davis's motion
to withdraw his jury waiver under a fundamentights-analysis
when the right in question had yet to be recognized by the Supreme
Court in the context raised by the petitioner.
Id. at 780 citing Ring, 536 U.S. 584, 602 (2002 he panel also found that th@tute did not lack

any conceivable reasonable basis, such that it would violate the “rational basis prongqualan e

protection analysis.ld. Thus, the panel concludedavis’s resentering by a thregudge panel
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did not entitle him to federal habeas reliéd.
Nonetheless, the Sixth Circuit expressedlicta, concerns abouhe continued validity of
the jury trial waiver on remanfdr resentencing

We notethat under Ohio Revisedode § 2945.05, a waiver of jury
trial “may be withdrawn by the defendant at any time before the
commencement of trial.” Granted, the resentencing hearing that we
order today will not constitute a “trial” in the sense that the
petiioner's guilt or innocence is again at issue. However, in this
case, the proceeding can indeed be considered the functional
equivalent of “trial” because, unlike sentencing in a-napital
case, it will take the form of an evidentiary proceeding on the
guestion of whether Davishould receive the death penalty or some
form of a life sentence.

Moreover, we think there is a legitimate question as to whether a
criminal defendant should be held to a jury waiver entered almost
25 years before his newtpjandategentencing hearing. the Sixth
Circuit, at least, we have recognized that a defendant's jury waiver
entered prior to the first trial of his case does not bar his right to a
jury trial on the same case after remand from a reviewing court.

Id. at 780,quoting Ohio Rev. Code 8945.05 citing United States v. Grofl682 F.2d 578, 580

(6" Cir. 1982).

F. Second Resentencing

On remangd Davis was represented by Randall Porter and Melynda-Reaih (State
CourtRecord, ECF No.-29, PagelD 3231) On May 26,2008,theyfiled a Motion to Preclude
Imposition of the Death Penalty on the basis that Ohio’s lethal injection protocatuieaistruel
and unusual punishmentld. at PagelD 332%2. They also moved to dismiss the capital
specification in the indictmeriState Court RecordCF No. 434, PagelD 40537), to suppress
pretrial and trial eyewitness identificatioms, at PagelD 41027, and for limited discoveryld.
at PagelD 41082. Davs filed a memorandum setting forth his argument that he was “entitled to
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have a jury dr purposes of his rgentencing hearirig” id. at PagelD 415%ndfiled a Motion to
Preclude thétatefrom Seeking the Death Pena($tate Court Record, ECF No-3%, PagelD
4218-36) On May 11, 2009, a thrgedge panel ofdudgesAndrew Nastoff (Preiding), Charles

L. Pater, and Keith M. Spaeth was appointed to hear testimony in the second reserfisateng (
Court Record, ECF No. 4-38, PagelD 4837).

The resentenng hearing took placEom September -0, 2009 “to determine whether
the single aggravating circumstance in this case outweighed the mitigating fagtons! lze
reasonable doubt.” (State Court Record, ECF N80 ,4PagelD 4926see als®" Resent'g Tr,
ECF No. 57, PagelD 8199 (statement of Judge Pater that “we are not going to take int
consideration any other aggravating circumstance other than” the 1971 conyictianing oral
argument, Judge Pater termed “ludicrous” Davis’s argument that the panel, in ide@ms of
the aggravating circumstanaguld “only take cognizance of the fact that there was a previous
conviction . . . when the person committed the murder at question in the current cae]t]” ra
than the fact that Davis’s previous conviction was for the purposeful killing of hisisagribther
(2"YResent’'g Tr.ECF No. 57, PagelD 8201)The Staterguedhat testimony regarding the prior
killing—not merely the fact of convictierwas allowedat the original trial, and that the law of
the case dictated that such evidence could be considered in the panel’s weighing of Wadirzgigra
circumstanceld. at PagelD 8203-04. The court ruled that:

[W]hile the law requires us to consider evidence testimony
about the nature and circumstances of the aggravating circumstance
that is relevant to the aggravating circtamee, what the state is
going to be expected to present is evidence that is relevant to the
conviction, the nature and circumstances relevant to the fact of the

conviction so that is what the State is going to be limited to as we
go forward.

Id. at PagdD 8211. Counsel for the State, in openistatementsstated that Davis would be

senteced under the statute as it was written attitne of the murder, which meant that he was
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ineligible for life without parole. Rather, if the panel decidetito sentence Davis to death, the
maximum sentence that could be imposed was thirty years to life for murder, witleeigiteths

of his sentence for having a weapon to be served consecutively. As Davis hdg b#ea
incarcerated for twentfive years,RandallPorter, counsel for Davispncededhat Davis would

be eligible for parole within six yeardd. at PagelD 827. However, Porter argued thathile

life without parole was not a possilde juresentenceit was almost certaito be thede facto
sentewe, as'Cynthia Mausser, who is the head of the Ohio Parole Board, who will testify [that]
based upon his prior recofdnd]the fact that he committed the second murder, while he was still
on parole from the first murder . . . he will not be paroleld.”at PagelD 82226. Prior to the
begiming of live testimony Davis gave an unsworn statement, in which he apologized for “the
pain and grief | have caused the Butler family with the horrendous loss of their loved bwal. . .
repeat[: T]his was nothing but any evil act by meld. at PgelD 8235. Upon questioning by
CookReich, Davis expressly affirmed that his statement constituted him takingnséspty for
Butler's murder.ld. at PagelD 8235-36.

The threejudge panethenheard testimonyrom France& Welland, Davis’s prison pen
pal, who described Davis’s good character in their correspondenciaeatb-face meetings, and
Davis’s true remorse over what he had d¢2f€ Resent'g Tr., ECF Nd5-7, PagelD 823%2).
Victor Davis, Daviss yownger brothertestified regarding their fathierabandoning the family
when he and Davis were younid, at PagelD 820-71,and that Daviexpressed true remorse
while incarcerated.ld. at PagelD 8278. After his testimony, Judge Pater statethelididn’t
know who the witnesses were going to be at the trial today[,]” but thetichknown Victor “since

high school days and we are good friends, but | do think | can fairly and impartialtie dbis

8 Erroneously transcribed as “Francis."{Resent'g Tr., ECF No.-3, PagelD 8237).
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matter, so | just wanted to put that on recorldl” at PagelD 82886. Subsequentlgounsel for
the State informed the Court that he had gone to high school with Judge Pater’s wife, and Judge
Nastoff stated that, while he did not know Victor personally, he knew of Victean(mgly
positive) reputation in the communityd. at PagelD 8286-87.

Sherry Davis, daughter of Davis and Ernestiastifiedthat she and Davis “have a strong
bond[,]” despiteDavis having been incarcerated for aimost her entire feR@sent’g Tr., ECF
No. 57, PagelD 8289)She stated she had forgiven Davis for killing Ernestine, continuing that “|
have had my mother taken away from me. | would not like to see my father taken away from me
as well.” 1d. at PagelD 82991. Charles TiptorDavis’s stepfather, testified thhe and Davis
hadbeen “very, very close” when Davis was a childyer missing a weekly fishing trigd. at
PagelD 8297. Alluster Tipton, Davis’s mothestified thatNicholas Davis, her ekusband and
Davis’s fatherwasin and out of their livedeforehe left for goodand had a drinking problem
that affected their household. She also stated that Wawikl stillbea partof her life,even if he
wereincarcerated for the rest of his liféd. at PagelD8307-08, 8310-11 Carol Smith, Davis’s
sister testified tha Davis was still “a good person deep inside[,]” and that even though “he has
taken [lives], but the part that he does is good right now, and | would like to see it contitthed.”
at PagelD 8319, &®. After her testimony, Judge Mastathted on the recorthat, prior to
becoming a judge, he hadosecute®mith’s sonj.e., Davis’snephew,n a capital murder case,
although the death penalty was not impodeddat PagelD 8321. Porter responded that, “we were
aware that your Honor, that you were involved in the prosecution, and we made a decision long
ago not to challenge you on thatd. at PagelD 8322.

Cynthia Mausser testifiedls the chair of the Adult Parole Board of the Ohio Department

of Rehabilitation and Corrections (“ODRC"), having previously worked at the affitee Ohio
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Public Defende(2"® Resent'g Tr., ECF No. 5-7, PagelD 8338). She explained that, if a board
member isleaning toward’ releasing an offendgea psychological assessment will be conducted
on the inmate, and the examining psychologist will submit a report evaluating the inimate, w
will be part of the board’s evaluation gipecified risk factors anitk general assessment of risk.
Id. at PagID 834042. Mausser testified that as to one of the sesamtstatutorily mandated
factors, the seriousness of the previous offemsa scale from one to thirteen, aggravated murder
would be rated a thirteerld. at PagelD 8344 She also stated that factors present with Davis
seriousness of the offense, that tommitted the offensehile on parole—would increase his
“criminal history risk” score.ld. at PagelD 83446. More importantly, Davisvould require a

full board hearing and a majority of board members voting for release before parole could be
granted.ld. atPagelD 8346-47.

Mausser testified that repeat criminal behavior and a recommendation by theagaonst
release would be considered “negative factors” by the b@ifdResent'g Tr., ECF No.-3,
PagelD 834819). She concludeder direct testnony by stating that it was highly unlikely that
an inmate with Davis’s circumstances would be granted patdies first hearing, and that “that
person would have te would likely spend a large portion of the remainder of their life in prison
Id. at PagelD 8365. However, she conceded on -exesination that her testimony was based
on her years of service on the board, and that she could not reasonably predict howlarparticu
board member might voteindeed, she testified, it would be inappropriate for her even to guess
as to how she or other board members might ¥&@eavis's casewere to come before the board
Id. at PagelD 8378-79.

Jerome Steinmaan attorney who volunteered at an Alcoholics Anonynftdia”) group

where Davis was incarcerate@stified that he and Davis participated in approximatelAAS
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meetingsper yearbetween 1990 and 1993"{Resent'g Tr., ECF No5-7, PagelD 83833).
Steinman statethat in those meetings, Davis disclosed that he was “in blackinein he killed
Butler. Id. at PagelD 8383. On creegamination, Steinman testified that Davis’s statements that
he drank only a little was not inconsistesith him beng an alcoholic, as many alcoholics
understate the amount of their drinkidg. at PagelD 83 Stehman also said that only drinking
one beer, eating food, and driving a tte night of the murder (as Davis had indicated in previous
statements to lavenforcement) were not necessarily inconsistent \Bi#tvis’'s statement to
Steinman thabDaviswas in ablackout state when he killed Butldd. at PagelD 8386.

Prior toPatrick Michael (Rick”) Rotundo testifying, Judge Pater indicated that, while he
did not “know Rick Rotundo very well[,] I know his brother, Jerry and his little sister Debbie. |
know the two of them quite well and | knatve Rotundo family[.]” (29 Resent’g Tr., ECF No.
5-8, PagelD 839@7). Counsel for Davis declined imir dire Judge Pater on the issuld. at
PagelD 8397. Rotundo testified that he lived next door to Davis fooxdpmately six yeas, and
thatCharles and Alluster Tipton and their children were “like my second fiiilg. at PagelD
8398 and that he andavis “were like brother Id. at PagelD 8403. He testified that they drank
together sporadically, but thdte environment was “not similar to the Animal Houséd. at
PagelD 8400. Scott Nowak, the Program Specialist Directah&©Ohio State P&entiary at
Youngstown,id. at PagelD 84807, testified thatDavis had beenhoused in the “extended
privilege unit” of death rowsince May 2006, meaning he had had no behavior violations since at
least May 20031d. at PagelD 8417-19.

Robert Smith, Ph.Dtedified as & expertpsychologist and certified addiction specialist
(2" Resent'g Tr., ECF No.-B, PagelD 842-22). He caducted two interviews with Davis in

2009, doing a “comprehensive psychosocial history . . ., a diagnostic workup and a mental status
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examination.”ld. at PagelD 8432Dr. Smith also interviewed Charles and Alluster Tipton, Elliot
Dawvis (Davis’s brothex, Victor Davis Carol Smith,and Rick Rotundo, in an attempt “to get
corroborating dafg” id. at PagelD 8433pr the statements made to hby Davis,voluminous
documents relating to Davis and the ¢as® psychological evaluations from 1971 throug22
Id. at PagelD 8434-37. From the review and evaluation, he opined:

[T]hat at the time of the offerfseVon was suffering from two

psychological disorders. One would be alcohol dependence and the

other would be borderline persditya disorder. And that both of

these disorders were present and that they interfered with his

cognitive functioning, that they impaired or diminished his ability at
the time of the offense.

Id. at PagelD 8438.

Dr. Smith described how borderline perdigadisorder is characterized by poor impulse
control and that lack of control manifested itself early in Davis’s life, when he wenitabiseout
leave (“AWOL") from the Navyin an attempt to reconnect with his biological father, with whom
he had not &en in contact for several yegP8? Resent'g Tr.ECF No. 58, PagelD 844841). As
borderline personality disorderas notan accepte diagnosis until 1987, it could not have been
evaluated by the trigourt as a mitigating factaluring his initial satenéng. Id. at Pagi 8450.

Dr. Smith testified that thieorderline personality disordand alcohol dependence did not render
Davis “totally unable to appreciate that his behavior was wirphgd. at PagelD 8442, and that
the original examiningsyctologist was correct to conclude that Davis’s adily was not so
severely diminished that he would have a colorable defense of not guilty by reason tf.indani
at PagelD 845G1. “But [theoriginal examining psychologistlid indicate during ls tesimony
that there was evidence of an explosive psychiatric disortkrét PagelD 8451Dr. Smith also
testified that the 199@sychologicakvaluation of Davis, in which he was diagnosed with “mood

disorder and mixed personality disorder withi&oidal traits . . . is not inconsistent with
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borderline.” Id. at PagelD 8451-52Dr. Smith stated that Davisteome life, in which his mother
and birth father, Nicholas Dayisvere “dysfunctional” and “had significant problems that
prevented them from beiradple to be there for him.Id. at PagelD 84589. While Charles Tipton
tried to be a more stabilizing influence on Davis, he and Alluster did not get marriet{/ontik
14[,] and by that point Von’s use of alcohol, his investment in school, his mthielems” had
taken over. “He is running the streets, he is with his peers, . . . [s]o although I think Cloattes w
have been welhtentioned, he couldn’t have that ingbd Id. at PagkED 8465. Davis increasingly
used alcohol to deal with his emotional discomfort and jealousy over Ernestine and Butler
becoming involved with other menld. at PagelD 8467. His borderline personality disorder
caused him to overreact ttress, in a manner that is “very aggressive and very anddy.at
PagelD 8469.While Davis had had treatment for his alcohbu®, a condition he had had since
the age of seventeeid,. at PagelD 847he had not been treated simultaneously for BED.
Davis stated that: “If you treat just one disorder and not the other, tivedurad will not be
successful in their recovery. . . . [S]o as a result, he continued to abuse alcohoffditimnao
continuing to suffer from BPDId. at PagelD 8473.

Nonetheless, Dr. Smith testified, people with borderline personality disandiEwith
alcohol dependence do very well in a structured environment . . . like prison,” because “first of
all, what you’ve done is you've greatly reduced the likelihood ttiney can access alcohol and
drugs.” (29 Resent'g Tr., ECF No.-B, PagelD 8473). “The secondriiis, if | have . . .poor
decision making and difficulty with relationships, in a prison setting, | don’t have a lot efafeci
to make, | don’t have lots of opportunities to act out and | also don’t form lots of relationships.”
Id.

On crossexamination, Dr. Smith conceded that he did pi@pare a written report on
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Davis, as he had not been asked to by courettler the PowerPointslides he created were “a
summary of my findings and of my opinion . . . contain[ing] everythingwibatd be in a report[’]
(2" Resent'g Tr., ECF No.-B, PagelD 84886). Dr. Smith also stated that, in their meetings
Davis was not “all that motivated to helping himselfjd. at PagelD 8488; rather, he minimized
the extent of his substance abussuiesanddenied that hdad any personality disondeld. Dr.
Smith acknowledged that Davis’s statements to him, in which he accepted respyrastiitie
sole person responsible for Butler's murder, were inconsistenhigitiestimony during the guil
phase of the initialrtal, in which he averred that it was Silkey Carr who killed Butlkt. at
PagelD 848®0. He also opined that Davis’s borderline personality disoedet alcohol
dependence, while serious, did not rise to the level of psyclegad insanity, or other inability
to discern right from wrongld. at PagelD 84923

In closing arguments, CoeReich reiterated that Davis was asking the panel to rject
sentences of death or twenty years to life imprisonment, and impose a sententg yddhsrto
life, because based on “the evidence presented],] 30 to life is in essence . . . life withowsilbhe pos
(sic) of parole. And it is LWOP, because of his history, no parole board | submit to you is going
to by majority vote releaséon Clark Davis[.]” (29 Resent'g Tr., ECF No.-B, PagelD 8533).
CookReich referenced Mausser’s testimony that “she has never seen an aggravated murder
defendant come upfparole, let alone an aggravated murder with death specification8Vhat
are the chances that the first one that comes before them, Von Clark Davlsyrete going to
let that person out?Td. at PagelD 8537. She also pointed to Davis’s troubled family histary as
significant one of the mitigating factors, which “are explanations, not excuses acadisiifs.”
Id. at PagelD 8538 She emphasized Davis’s flawless behavioral record while incarcenated

his reestablishment of a relationshwvith his daughterld. at PagelD 8542-43.
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Upon the completion of closing angentsthe panel queried whether the eighteen month
sentence for having a weapon under disability would necessarily be served consecusingly t
sentence less than deati?@esent'g Tr., ECF No.-B, PagelD 858-56). The parties agreed that
it was within the trial court’s discretion to impose the sentences consecutaltigugh if the
panel did not specify that the sentences were to run consecutively, then they rurould
concurrently Id. at PagelD 85568. After deliberating for approximately oheur,id. at PagelD
8558, 8%0,the panefound that “the aggravating circumstance that the defendant was found guilty
of committing outweighs the mitigating factors presdmitethis case by proof beyond a reasonable
doubt and hereby imposes on the defendant, Von Clark Davis, the sentence of ttka#t.”
PagelD 85B-59. Davis’s counsel asked “that new counsel be appointed so the ineffectiveness
challenge can be made ometit appeal as appropriate[iyl. at PagelD 8560; the panel indicated
they would grant that request upon the filing of notice of apddal.

In its written opinion filed September 21, 2QG8e panesummarizecand evaluated the
aggravating circumstance, the statutory mitigation factors, anaittgation evidence presented
by Davis (State Court Record, ECF No-39, PagelD 49281, citing Ohio Rev. Cod&
2929.04(B)) The panel found that, in accordance with their statutory duty under section
2929.04(B), the aggravating circumstardeavis’s conviction for purposefully killing
Ernestine—"deserves great weight.1d. atPagelD 4932.The judges concluded that there was
“nothing mitigating about the nature and circumstances ofctygtal] offense itself[,]” and that
the love of his family and the forgiveness by his daughter weitdedrto very little weight. Id.

The panel also concluded that Davis’s dysfunctional upbringing was entitled to little vegight
that “the separat testimony of Defendant’s family and friends does not support Dr. Smith’s

conclusion that Defendant suffered an extreme and dysfunctional upbringing. . . . DrsSmith’
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diagnog$e]s” of borderline personality disordesind alcohol dependence “even if valldre]
entitled to little weight in mitigation.”ld. at PagelD 4932, 3. The judges gave no weigto
Mausser’s testimony as to “the probability that Defendant would never be releaseatison if

given a sentence less than dgathinding it “highly speculative.” I1d. at PagelD 4933 The

panel considered the Defendant’s good behavior whitgison the Defendant'ssddvanced age
andthe Defendant’semorse and apology during his unsworn statement. The panel attributes little
weight to each factor.”ld. Thecourtgave no weight to Davis’'s arguments thdife sentence
would becheaper than ecuton and would bring closure to the victim’s familyd. at PagelD

4933-34.

1. Twelfth District Court of Appeals

Davis was represented on appeal by Alan Freedman, Laurence Komp, and John Parker
(State Court Record, ECF No42, PagelD 5485), amaisedthefollowing assignmentef error.

FIRST ASSIGNMENT OF ERROR: The trial court erred in violation of thght
Amendment and Due Process to allow ay2ar old, stale jury waiver to stand when there was a
new penalty hearing.

1. The trial courerred in violation of the Eighth Amendment and Due Process

to allow a 25year old, stale jury waiver to stand when there was a new
penalty hearing; and

2. Appellant did not knowingly, intelligently and validly waive his jury in
1984 for a sentencing hearing in 2009.

SECOND ASSIGNMENT OF ERROR: The thrpelge panel erred in not considering
and giving effect to mitigating evidence.

1. Whether the trial courh giving no weight to mitigationand
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2. Whether the trial court listened to mitigation

THIRD ASSIGNMENT OFERROR: The trial court erred in not precluding the death
penalty and enforcing the then-existing provisions of Ohio Revised Code § 2929.03(C)(2)(a).
1. Whether the trial court violated the constitution in applying a revised
and amende®.R.C. 2929.03 inmler to make death an available
option.

FOURTH ASSIGNMENT OF ERROR:Appellant’s death sentence is disproportionate
and inappropriate, in violation of the Eighth and Fourteenth Amendments of the United States
Constitution and Sections 9 and 16 of the Ohio Constitution.

FIFTH ASSIGNMENT OF ERROR:Twenty-six years on Ohio’s death row constitutes
cruel and unusual punishment under the state and federal constitution, and international la

1. Executing Appellant after such a lengthy stay on death row
constitues cruel and unusual punishmertackey v. Texass14

U.S. 1045, 115 S.Ct. 1421 (1995) (Stevens, J., dissenting from
denial of certiorari); and

2. Executing Appellant after such a lengthy stay on death row violates
international law.

(State Court RecordsCF No. 4-42, PagelD 5486-P0

On February 11, 2011, the Twelfth Distrigjected each of his five assignmeniBhe
appellate court found that challenges to the validity of his jury waiver werelliarres judicata
and law of thease, as it had beeepeatedly challenged in prior litigation, and upheld as knowing,
intelligent, and voluntary each timeDavis X| 20120hio-787, 16. The courtreiterate[d] that
the trial court, before accepting Dawsaiver, performed a colloquy advising Davis of his rights
and what he was giving up by executing his waivéd.”aty 29. The panel alsoejected Davis’s
argument that “should this court apply the current version of R.C. 2929.06(B), such application
would violate the Ohio Constitution's prohibitiagainst retroactive laws, as well as the ex post

facto clause of the federal constitutionltl. at  44. The appellate court concluded that the
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amended statutevhich dropped the requirement that a defendant waiving his right to a jury must
have his guilt and sentence determined by the original-fhdeg panelis remedial, rather than
substantive, in nature, and thits,applicationrwasnotimpermissiblyretroactive ootherwise an
ex post factéaw. Id. at{{ 45, 47, citingHIo CONST., art. I, § B; State v. Walls96 Ohio St. 3d
437, 20020hio-5059,919-10. The panel so concluded becatieamended law “affects only
the methods or procedures by which the Butler County Court of CommoniRigasented
Davis jury waiver. . . . The amendment didt, however, change the fact that Davis had the right
to avoid a jury and have his guilt and penalty determined by a panel of judidyest. Y 49.Finally,
the appellate court “also flou]nd that the amendment is not violation ekthest facto clause of
thefederal constitution.”ld. at §57, citingCollins v. Youngbload497 U.S. 37, 41 (1990)The
panel notedthere is no language in the previous version [of the statute] that direcieut to
enter a life sentence if the panel could not perfiis dutieg]” id. at  59that theSupreme Court
of Ohioopted not to extend the holdingPénix(which forbade the imposition of a death sentence
on remand when the original sentence wagsosedby a jurythat could not be reassembjed
Davis’s stuation, leaving it open to the trial court paneliscretionas to the appropriate sentence
on remand.ld. at 6Q citing Penix 32 Ohio St. 3ét 369. As “Davis was subject to either life
imprisonment or death” under the former and amended verdidins statuteid. at § 62 “Davis’
jury waiver is still valid, and . . R.C. 2929.06(B) is not unlawfully retroactive or does not
otherwise violate thexepost facto clause of the United States Constit{ijiorid. at 63.

The Twelfth District also found meritless DaviSecond and Fourth Assignments of Error,
“that the New Panel erred by not considering or giving the proper effect to his roitigdatience,
and that the panel's sentence was improper[,]” respectigyis X| 20110hio-787, 1 68.The

appellate courtontrasted the original and first resentencing panefissal to consider all relevant
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mitigating evidence, in violation @kipperid. at]73, citing 476 U.Sat4, with the second panel
hearing evidence and considering:

Davis borderline personality disorder, alcohol abuse, love and

support of family members and friends, the testimony of Davis

daughter that she has forgiven her father for killing her mother,

Davis good behavior in prison, childhood and family experience,

andthe mpact of each upon Davipersonality development and

mental health, remorse and apology, age (62), probability of no

release from prison, whether a sentence of life in prison would bring

closure to the victim's family, and the savings to taxpayers should
life sentence be imposed.

Id. at 75. “While Davis disagrees with the amount of weight . . . the panel assigned to each
factor,the fact that the panel assigned less weight to the factors than he believes theyisleser
not the same as the paffaling to consider the evidenceld. at{ 84, citingState v. NewtqriL08
Ohio St. 3d 13, 200®hio-81, 1 6Q The appellate court found that the trial court had not abused
its discretion in its evaluation of the mitigation factors, and in its stdftimandated independent
review of Davis’s death sentenfeyund “that the penalty imposed in the case at bar is not excessive
or disproportionate.”d. at{ 105.

Finally, the Twelfth District overrule®avis’s Fifth Assignment—that theimposition of
the de#h penalty after twentgix years on death row was unconstitutierabting that Justice
Stevens’s dissent frodenial of certiorari inLackey‘is not binding on this, or any, court. merely
expressed Justice Steve(sic] desire tdhave the court address at what point the state's desire for
retribution is satisfied by imprisonment as opposed to executibavis X| 20120hio-787, 1
119 citing 514 U.S. 1045. The panel also noted that other states had upheld as constitutional
exeaition after similarlylengthy stays on death rowd. at{ 122 (citations omittedgnd tha
“recently, theSupreme Court was again offered the opportunity to address whether a lengthy stay
of 32 years on death row constitutes cruel and unusual punistandrdeclined to do so.ld. at

1 123,citing Thompson v. McNegib56 U.S. 11142009) Finally, the courtrejected Davis’s
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argument “that his time on death row, as well as the death penalty in general, intategional
law specific toArticle VII of the International Covenant on Civil and Political Rightsh¢lding
that, becausehe United States specificaligservedcertain rights when it ratified the Covenant
“United States courts are not bound by international law on the issue of capital punisherent w
the deéh penalty is upheld as constitutionald. aty 124, citingBuell v. Mitchel) 274 F.3d 337,

371 (8" Cir. 2001).

2. Supreme Court of Ohio

On June 22, 2011, Dauvis filed his merit brief with the Supreme Court of Ohio, rasing
his five Propositionsof Law thesameAssignments of Error he had raisedhe Twelfth District
(State Court Record, ECF No48, PagelD 584%2). On April 22, 2014, the Supreme Court of
Ohio overrulal the propositions and affirmed the death sentemxavis XNV, 20140hio-1615.
The court held that Davis’s request for reconsideratiddewis I, in light of Padilla v. Kentucky
was barred byes judicata Id. at { 31, citing 559 U.S. 356, 374 (2010he courtconcludedhat
res judicataand the law of the case doctridiel not foreclose adjudication on the merits as to his
first proposition—that the trial court erred in not allowing him to withdraw his juryevaid. at
1 32. However, the court again distinguished cases in Wéicbnviction was either reversed on
appeal or was set aside, necessitating a retrial on the issue of guilt or inngteshca{{{ 3334
(citationsomitted), in whichthe original jury waiver is voided, and that of Dawvidiose case was
remandedsolely for purpose of sentencing, in which the waiver is not voideldaty 34. The
court further noted thditecause Davis had had his original guilt and sentencing phases tried before
a thregjudge panel, under Ohio law, a jurguld not bempaneled for ta purpose of resentencing.

Id., citing Ohio Rev. Code § 2929.06(B). As the Sixth and Eighth Amendments do not guarantee
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ajury determination of a death sentenice,aty 39, citingHarris v. Alabama513 U.S. 504, 515
(1995),overruled on other grounds ®lleyne v. United State§570 U.S. 99 (20135pmziano v.
Florida, 468 U.S. 447, 4591084),overruled byHurst v. Floridg 577 U.S. ___, 136 S.Ct. 616
(2016), ‘even were we to hold the 1984 jury waiver insufficient or inapplicable as to t®e 200
resentencing hearing, we would find no constitutional bar to conducting that hearing without a jury
pursuant to R.C. 2929.06(B).Id. at{ 40. “Therefore, we overrule Davis’s first proposition of
law.” Id. at{ 43.

The court, in rejecting Davis’'s Third Proposition, concluded that Ohio Rev. €ode
2929.06(B) was remedial, not substantive, in nature, and thus, did not violat®htbe
Constitution’sretroactivity clauseDavis XV, 20140hio-1615,Y 47, citingOHIO CONST., art. Il,
8 28;VanFossen v. Babcock & Wilcox C86 Ohio St. 3d 100, paragraph one of the syllabus,
107 (1988)superseded on other grounds ®itio Rev. Cod& 2745.01. The court noted that
had recentlyheld that the statute did not violate the retroactivity clavisie respect to a capital
defendant who was “sentenced to death after a jury trial . . . , [but] he obtained habeaslefpus r
from his death sentence, obliging the trial court to resentence hith[4t T 49, citindState v.
Whitg 132 Ohio St. 3d 34£2012:0hio-2583,11 1-2, 48, and while “Davis was sentenced by a
threejudge panel, . . . in all relevant respects his situation is indistinguishablaNfiote’'s for
the purposes of the inquiry hereld. at{ 50. Thecourtsimilarly concluded that the statute did
not violate the Ex Post Facto Clause of thetéthStates Constitution, as it “does not fall within
any of the four categories ek post factdaws identified inCalder[v. Bull, 3 U.S. (3 Dall.) 386,
390 (1798)].” Id. at{ 55, quotingVhite 20120hio-2583,  64.

The court similarly foundinavailingDavis’s Second Propositiofthat [the] threejudge

panel violated the Eighth Amendment . . . by giving either insufficient weight or no weidht at a
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to his mitigatng evidence.”Davis XV, 20140hio-1615, 56, citingeddings 455 U.S. 104The
coutt noted that the second resentencing panel heard extensive mittgatiomonyandassigned
weight to that testimonyld. at{ 5758. That is allthe panel was required to do unéeldings
consequently, any failure to assign particular weight or reaghparticular conclusion wam
insufficientbasis foran Eighth Amendment claimld. at ] 5968 (citations omitted)Moreover,

in its statutoriy-mandated independent review of thattlesentence, the court affirmed tbever
courts’ conclusions thdhe aggravating circumstance outweighed the several mitigating factors.
Id. atf]f 80116. The court concluded that “[tjhe mitigating factors are not dtjbrapd noted
that “[tlhe aggravating circumstance here, the prior conviction of murder, is one shaduhi has
described as ‘very strong,” and ‘significgfit id. aty 116,and that the court “ha[d] approved
deathsentences in which the priarurdereonviction specification . . was the sole aggravating
circumstance presentedri so doing, lhe court rejected &is’s Fourth Propositionid. atff 116
17, quotingState vTaylor, 78 Ohio St. 3d 15, 34 (199%tate v. Carter64 Ohio St. 3d 218, 228
(1992); citing Ohio Rev. Code 8§ 2929.04(AX¥-Mapes 19 Ohio St. 3d 108 (1985).

The courtasorejected Davis’s Fifth Proposition, that to execute Davis almost thirty years
after initially being sentenced to death would violate the Eighth Amendment, noting that
“[nNJumerous courts have rejected claims that delays between the irapasitl the excuion of
a death sentence constitute cruel and unusual punishmeatis XNV, 20140hio-1615, 71
(citations omitted) The courtrejectedDavis’s argument thahe thregudge panel’'s improper
sentencing procedurdseing the cause of the delay, rathlean frivolous appeals by Davis,
constituted an Eighth Amendment violation, noting that “[d]elay, in large part, is a functioa@ of
desire of our courts to get it right, to explore exhaustively, or at least sufficiemghargument

that might save sneme’s lifg],]” and that “even if it were held that delay . . . constitutes cruel and
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unusual punishment,” it is by no means clear that “commutation of the death penalty will turn out
to be the appropriate remedyld. at] 72 quotingChambers v. Bowers, 157 F.3d 560, 570 (8

Cir. 1998);:McKenzie v. Day57 F.3d 1461, 1467 {Cir. 1995);citing Elledge v. Florida 525

U.S. 944, 945 (1998) (Breyer, J., dissenting from the denial of certioFanjher,while the court
acknowledged the decisiorged by Davis fronforeign courts “that, in his view, establish an
international norm recognizing that long postsentencing delays of execution are”ciaiedft

74 (citations omittedl the court rejected his arguménat”lengthy waits between sentengiand
execution contravene ‘our society’s evolving standards of decency.” Absent some suciyshowi
the foreign cases Davis cites cannot advance his Eighth Amendment cldiraty 77,quoting
Roper v. Simmon®43 U.S. 551, 563 (2005Having rejeatd all five Propositions of Law, the
court “affirm[ed] the judgment of the court of appeals, affirming Davis’s seatehdeath.” Id.

at 1118.

G. Second PosfConviction Petition

On October 21, 2011, Dauvis, represented by Kort Gatterdam and Erik P. Hizthg
Second PosConviction Petition with the trial cou(State Court Record, ECF No44, PagelD
6236 et seq), claiming that his counsel was ineffectige his 2009 resentencing (First through
SeventhGrounds for Reliefand in his initial 1984 tal (Eighth Ground)y the following acts or
omissions:

1. Failure to investigatilly mitigation evidence;
2. Failure to present adequately mitigation evidence;
3. Decision to call Cynthia Mausser mitigation;

4. Decision to call Dr. Smith in mitigeon;
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5. Decisionnot to call John Lee in mitigation;

6. Decision not to seek recusal of Judge Mastoff from resentencing
panel;

7. Informing Davis, contrary to the controlling statutory language, that
a seitence of life without parole was an option; and

8. Advising Davis to waive his right a jury trial

Id. at PagelD 62439. In his Ninth GroundDavis arguedhat “Ohio’s postconviction procedures
do not provide an adequate corrective process,” and are thus violative of the United States and
Ohio Constitutions.ld. at PagelD 6260-62.

The State moved to dismiss the “petition for failure to state a claim upon which aglief ¢
be granted. In the alternative, the State request[ed] that summary judgmemitdée igréavor of
the State.” (State CauRecord, ECF No.-47, PagelD 6461)The State claimedhat most othe
allegedinstance®f deficient performancim Grounds One through Seven were notmrage than
judgment calls'not outside the norms of professional practice” that did not prodeceesuls
desired by Davis. #a matter of law, the State arguedshsjudgmencalls cannot form the basis
of a viable claimunderStrickland v. Washingtor466 U.S. 668 (1984) Moreover,the State
claimed that, even if the judgment calls Halien ouside the norms of professional practices th
purported errors were not so egregi@sstochange the outcome of the initial trial or second
resentencingas is required undedtrickland Id. at PagelD 641-84. As to Davis’s Eighth
Ground the State notedhat the amendments Ohio Rev. Code 88 2953.2lat took effect on
September 21, 1995nposed a time restriction grostconviction petitiomfor claims hat were
already ripe—no later tharone year after the enactment of the amendmddtsat PagelD6484
citing Ohio Rev. Cod& 2953.21A)(2); 1995 S.B. 4State v. FreemarNos. 7378437, 1998 WL
855613 at * 1(Ohio App. & Dist. Dec. 10, 1998)As the claim regardingdvice toDavisas to
his initial jury waiver wagipe at the timef the amendmds,the State argued, his failure to bring
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the claim by September 21, 198&dered the Eighth Ground tirbarred. Id. at PagelD 6484
85. Finally, the State argued that Davis’s Ninth Ground was barredshyydciatafor failure to
raise he claim on diect appeal, and/as also meritlessld. at PagelD 64886, citing State v.
Ketterer, 126 Ohio St. 3d 448, 20X0hio-3831,1 59

On November 26, 2012, the trial court issued an Entry and Order dismissing the petition
and denying Davis’s motion to conduct discovery (State Court Record, ECF&Ng.RagelD
6633). The trial court noted thtte Stricklandtest had been adopted by thepreme Court of
Ohio to evaluateneffective assistance of counsel claims, and that trial courts are permitted to
evaluate the “deficient performance” and “prejudice” prongs in either oideat PagelD 6636,
guotingState v. Bradley42 Ohio St. 3d 136, 14@3989) Strickland 466 U.S. at 697 As to the
First Ground, the court concluded that the evidence that Davis clagaaabt been presented had
actually been presented by counsel in a different form; thtlrsal counsel’s performance was
not deficient for failing to [investigate and] call these additional withessassth& same reasons,
Davis has failed to estabfighat he was prejudiced[.]id. at PagelD 6638. The court concluded
that the gravamen of Davis’s Second Grewmdunsel’s “presatinga summary of his prison unit
file to the thregudge panel instead of the entire unit flelvasa “strategic decision” that was
comfortably within the realm of trial strategyd. at PagelD 66339. The court found his Third
Ground—éecision to calCynthia Mausser-could have been raised on direct appeal andvilass
barred byres judicata Also, becausener testimony could have just as easily been helpful as
harmful the Third Groundhlso failed onits merits 1d. at PagelD 664@1. Thecourt found that
Dr. SmitHs focus during his testimony on Davis’s borderline personality disorder and substance
abuse problems was per, as the evidencenderlying his opinionsvas relevant and well

supported, andhlindsight cannot affect the evaluation of trial counsels’ performande. at
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PagelD6644. “Furthermore, had trial counsel asked Dr. Smith to provide an opinion agistsD
ability to adapt to societyhis testimony would have been largely cumulative. The panel heard
testimony from Scb Nowak,Jerome Stineman, and pen pal Franc[e]s Weltantdadmitted the
aforementioned institutional summary as an extiibid. Thus, Davis’s Fourth Ground was not
viable. Similarly, the trial courtrejectedDavis’s Fifth Groungfailure to callinvestigator John

Lee as a mitigation witnest® present interview summarjebecause the panel heard direct
testimony from many of Lee’s interview subjects (e.g., membddswik’'sextended family), such

that his testimony would have been cumulatilce.atPagelD6646.

The court concluded that Davis’'s Sixth and Eighth GrouAdsling to seek recusal of
Judge Nastoffind original counsed’failure to advise Davis of all consequences of a jury waiver
were barred byes judicata(State Court Record, EQ¥o. 447, PagelD 664, 6648). Finally, the
court found that Davis’s Seventh Ground, that trial counsel erroneously advised Davis that the
panel could impose a sentence of life without parole, was factually baselggsr(ed by nothing
more than Davis’s seBerving affidavit) and, even if true, did not prejudice Dawiks.atPagelD
6647-48. In rejectingDavis’s Ninth Ground—that Ohio’s pstconvictionrelief procedure is a
constitutionally inadequate corrective proeesise courtnotedthat the Third District Court of
Appeals had rejectamh argument that courts are constitutionally required to allow postconviction
petitioners to take diswery, andconcludedthat “[b]Jecause Davis’ argument attacking the
constitutionality of R.C. 2953.21 is in no way related to the events of his re-sentencing hearing, it
is not appropriate fothe Court to consider” in his postconviction petition, as anystitional
deprivdion did not occur “during the proceedings resulting in the petitioner’s convictidn At
PagelD 664%0, citing State v. FitzpatrickNo. G030804, 2004hio-5615 (Ohio App. ¥ Dist.

Oct. 22, 2004)State v. YarbrougiNo. 1722000410, 2001 WL 45468311 (Ohio App. ¥ Dist.
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Apr. 30, 2001) Having rejected all of Davis’Grounds for Reé#f, thetrial court dismissed his
Second PosConviction Petition and deemed the dismissal a final appealable didat.PagelD
6650, citing Ofo Civ.R. 54(B)

On appeatto the Twelfth District Davis raisedhree Assignments of Error. For the First
Assignment, ineffective assistance of trial counsel, he raised as issv@adéw the First through
Eighth Grounds for Relief in his Second R@sinviction Petition. For the Second Assignment,
Davis raised his Ninth Ground for Relief belevthat “Ohio’s postconviction procedures do not
provide an adequate corrective process, in violation of the” United States and Ohitthomsti
In his Third AssignmentDavis claimed that “the trial court erred when it refused to allow appellant
to conduct discovery or grant an evidentiary hearing, in violation of appellant’s rights under R.C
2953.21 and the Sixth, Eight, and Fourteenth Amendments to thedBtaées Constitudn.”
(State Court Record, ECF No. 4-48, PagelD 6779-80).

On September 9, 2013, the Twelfth District overruled all three assgtanconcluding
that the trial court did not abuse its discretion in finding thatlleged instances aheffective
assistancdid notform the basis of a viabtricklandclaim. Davis XlII, 20130Ohio-3878,1 9-

31. The panel summarily dispensed widlavis’'s Second Assignmempting that the Twelfth
District and its sister districts “already determirlealt ‘the statutory procedure for postconviction
relief constituesan adequate corrective process[,]” and that the mavel‘no reason to deviate
from this prior precedent.’ld. at § 34, quotintate v. LindseyNo. CA200202-002, 20030hio-

811, 1 13(Ohio App. 12" Dist. Feb. 24, 2003).The appellate courbverruled Davis’s Third
Assignment on similar grounds, reiteratirg wellestablished precedetitata postconviction
petitioner has no right to discovery or an evidentiary hearing absent a showing of goodicause,

atq1 3839 (citationsomitted), andhat
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[T]he trial court properly determined that Davitaims allegng
ineffective assistance of counsel lacked merit and were otherwise
barred by res judicata. Therefore, we likewise find no elnfs
discretion in the trial court's decision not to hold an evidentiary
hearing and to deny Davisequest to conduct discoyem this
matter.

Id. atf 40. The Supreme Court of Ohio declined to consider Davis’s apzeas, X\, 143 Ohio
St. 3d 144120150hio-3427, and the United States Supreme Court denied Dgastson for

certiorari on January 25, 201®avis v. Ohig 136 S.Ct. 988, 98em.) (2016).

II. LEGAL STANDARDS

A. 28 U.S.C. § 2254

As Davisis imprisoned based on a state court judgment, he may petition for a writ of habeas
corpus “only on the ground that he is in custody in violation of the Constitution or laws or treaties
of the United States.” 28 U.S.C. § 2254(a). A petition “shall eagdanted with respect to any
claim” that:

[W]as ajudicated on the merits in State court proceedings unless

the adjudication of the clai(1) resulted in a decision that was

contrary to, or involved an unreasonable application of, clearly

established Fextal law, as determined by the Supreme Court of the

United States; or (2) resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence

presented].]
28 U.S.C. § 2254(d). A habeas corpus petitioner must also satisfy additional procedural
requirements, including but not limited to exhaustion of State court judicial remedies
28 U.S.C. § 2254(b). Pursuant to the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA"), Pub. L. 104132, 110 Stat. 1214, ithCourt’s review ofanyclaim adjudicated oits

merits in a State court proceeding is sharply circumscribed; “a determinatéofactfual issue
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made by a State court shall be presumed to beato The applicant shall have the burden of
rebutting the presumption of correctness by clear and convincing evidence.” 28 U.S.C. §
2254(e)(1).

A state court may be found to have acted “contrary to” federal law in two way#:thHe
state court’s dasion is “substantially different from the relevant precedent” of the U.S. Supreme
Court; or (2) if “the sate court confronts a set of facts that are materially indistinguishable from a
decision of [the U.S. Supreme] Court and nevertheless arrives at a resuéndiffem [U.S.
Supreme Court] precedentWilliams (Terry), 529 U.S. 362at405, 406. A state court does not
act contrary to federal law simply because its application of federal law e@sdot. Rather, the
decision must have been “mutually opposedfi]’at 406, to “clearly established Federal law, as
determined by the Supreme Court,” 28 U.S.C. § 2254(d)(1), which encompasses only the holdings
of Supreme Court decisions, and not their didtélliams(Terry), 529 U.S. at 412.

The “unreasnable application” standard is distinct from and more deferential than that of
“clear error.” “It is notenough that a federal habeas court, in its independent review of the legal
guestion, is left with a firm conviction that the state court decisiorewaseous. . . . Rather, that
application must be objectively unreasonableotkyer v. Andrade538 U.S. 63, 75, 76 (2003)
(internal quotation marks omitted). “[E]valuating whether a rule application waasomable
requires considering the rule’s specificity. The more general the rule, the nwag lszurts have
in reaching outcomes in cabg-case deterimations.” Yarborough v. Alvarado541 U.S. 652,
664 (2004). However, this deferential standard applies only when the state cadtiressed
the merits of a claim raised on appeal; “[w]here a state court has not adjudicated a claan on t
merits, thessue is reviewede novoby a federal court on collateral reviewTrimble v. Bobby

804 F.3d 767, 777 (6Cir. 2015).
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B. Exhaustion, Procedural Default, andRes Judicata

A federal habeas corpus petitioner must exhaust his claims in the state canertleehay
bring those claims before this Court. 28 U.S.C. § 2254(b)(2). This can be shdemmbystrating
that: (1) the highest court of a sthtes adjudicated the merits of the claim; or (2) under state law,
the claims are procedurally barreGray v. Netherland 518 U.S. 152, 1662 (1996). “[T]he
doctrine of exhaustion requires that a claim be presented to the state courtbeisderd thay
on which it is later presented in federal couMyong v. Moneyl42 F.3d 313, 322 {&Cir. 1998).
However, if a claim is procedurally barred under state law because “a statephiasmefaulted
his federal claims in state court pursuant to an independent and adequabeosedaral rule,
[then] federal habeas review of the claims is barrédiglenan v. Thompsarb01 U.S. 722, 750
(1991).

Under Ohio law, failure to make timely objections at trial or to raise the issue ah dire
appeal from the trial court, if possible, bars a petitioner from raisingltiat in a federal habeas
corpus petition. Seymour v. Walke®24 F.3d 542, 555 {6Cir. 2000), citingPerry, 10 Ohio St.
2d 175, paragraphs eight and nine of the syllabersyy v. Marshall 757 F.2d 94, 9B9 (6th Cir.
1985);see alspe.g, Coleman v. Mitchell244 F.3d 533, 5389 (6" Cir. 2001) (holding that the
“Perryrule” regardinges judicatawas an adequate and independent state law ground upon which
to find a claim procedurally defaulted, and thus, bar its consideration of d¢radissrict courts);
Wong 142 F.3d at 322 (“Under Ohlaw, the failure to raise on appeal a claim that appears on the
face of the record constitutes a procedural default under thesSlatdrine ofes judicata’) A
claim of ineffective assistance of counsele., an argument that failure tmake timely bjections

at trial should be excuseenhormally must “be presented to the state courts as an independent claim
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before it may be used to establish cause for a procedural defduttdy v. Carrier, 477 U.S.
478, 489 (1986).

Further, in raisig the claims irthe state court, a petitioner must set out why he believes
his federal constitutional rights have been violated to avoid procedural default. 28 U.S.C. § 2254
Gray, 518 U.S. at 1653. The procedural default analysis focuses on the élgdtined state
court judgment.” A decision by a state supreme court in which the court declines to exercise
jurisdiction over an appeal from an intermediate appellate court, but that does nd¢ peagons
for its declination, does not constitute thetate judgmentupon which this Court resolves the
procedural default questioMunson v. Kapture384 F.3d 310, 314 {6Cir. 2004), citingYIst v.
Nunnemakerb501 U.S. 797, 805 (1991). However, the threshold for what constitutes an “explained
state cou judgment” ismodest—the Sixth Circuit has held that an order from a state supreme
court stating nothing more than “that the petitioner had failed to meet the burdeabditemg
entitlement to relief under [Michigan Rule of Criminal Procedure] 6 BP8(though bref —
constituted the last explained state court decision in the cdsde.{internal quotation marks
omitted), quotingSimpson v. Jone€38 F.3d 399, 4088 (8" Cir. 2000). A decision by a state
court to review the merits of an otherwidefaulted claim, as an act of grace to an appellant, does
not save that claim from being procedurally defaulted in the federal district ddaktman v.
Mitchell, 268 F.3d417, 4296™ Cir. 2001) Amos v. Scatb1 F.3d 333, 342 {5Cir. 1995). Findy,
a District Court may not consider claims raised collaterally in a habeas qatfitien that are not
supported by substantial evidence from outside the trial or appellate rétapes v. Coylel71
F.3dat421-22.

Nonetheless, there are certain iegments thathe Statemust prove by a preponderance

of the evidence before the procedural default rule bars claims in this Eoatt.a petitioner must
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have actually violated the state procedural rule; a state court’'s mistakenreitatééoprof a rué, or
mistakenfinding that the petitioner violated that rule, will not suffideee v. Kemnab534 U.S.
362, 37677, 387 (2002)Trevino v. TexgHb03 U.S. 562, 567 (19925econdthe case must not
fall within an exception to the state procedural rule which the gegitiis alleged to have violated;
e.g, if the gravamen of a petitioner’s ineffective assistance of counsel claased bn evidence
outside the trial court recorthen failure to raise that claim on direct appeal does not constitute a
procedural defaultMorales v. Mitchell 507 F.3d 916, 937 {6Cir. 2007). Third, the state court,

in its last explained decision, must expressly state that a claim has beemgibceefaulted by
failing to comply with a procedural rule; otherwise, “[w]hen a fedelam has been presented to
a state court[,] and the state court has denied relief, it may be presumed thatettmst
adjudicated the claim on the merits ire thbsence of any indication [of such a holding] or state
law procedural principles to the contraryfarringtonv. Richter 562 U.S86, 99 (2011) Finally,

the state procedural rule must be “adequatitiat is, it must have been “clearly announced, firml
established],] and regularly and consistently applied by the state[].” (Traveis&d& 234, Page
ID 16253, citingFord v. Georgia498 U.S. 411, 4224 (1991),James v. Kentucky66 U.S. 341,
34849 (1984)Hathorn v. Lovorn457 U.S. 255, 2683 (1983); Davis v. WechsleR63 U.S. 22,
24 (1923)).

A petitioner may circumvent the procedural default bar by “demonstrat[ing] cautef
default and actual prejudice as a result of the alleged violation of federal ldamonstrate that
failure to congler the claims will result in fundamental miscarriage of justic€dleman 501
U.S. at750; McCleskey v. Zan¥d99 U.S. 467, 4985 (1991). The Sixth Circuiasadopted a
four-part test inMaupin v. Smith785 F.2d 135 (B Cir. 1986),underwhich tis Court must

examine whether: (1) a petitioner failed to comply with a procedural Rjeh¢ state court
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enforced the proceduralle; (3) the state procedural bar is “an adequate and independent ground”
upon which thestate can foreclose federal rewmieand (4) a petitioner can demonstrate good cause
for not complying with the proceduralle, and actual prejudice from enforcement of the default.
Id. at 138. A petitioner must show that an objective factor, external to petitioner, pdeviemte
from complying with the procedural rul®urray, 477 U.S. at 488; and that his trial was “inéstt

with error so ‘plain’ that the trial judge and prosecutor were derelict in coamteng it, even
absent the defendant’s timely assistance in detectingJihited Statess. Frady, 456 U.S. 152,

163 (1982), citing ED.R.CRIM.P. 52(b).

Procedural default may also be excusedoétitioner can show, by a preponderance of the
evidence, that he is “actually innocent,” such that “a court cannot have confidence irctimeeout
of the trial[,]” Lott v. Coyle 261 F.3d 594, 602 {6Cir. 2001), quotingSchlupv. Delg 513 U.S.
298, 316 (1995), and thus, his conviction consttae'fundamental miscarriage of justice.”
Coleman 501 U.S. at 750Murray, 477 U. S. at 515. Finally, as a procedural default is not an
adjudication on the merits, if a petitioner can successfully set aside suchily, tleda this Court

must review the clairde novo Harrington, 562 U.Sat 99.

V. ANALYSIS
A. Jury Waiver Grounds for Relief
1. Claim One: Jury Waiver not Knowing, Intelligent, and Voluntary
Davis ses forth five reasongs © why his conviction and deatsentence are void due to

the impermissible waiver of his fundamental right to a jury trial:

a. Mr. Davis’s jury waiver was not voluntary because the trial
court’s denial of his motion to sever forced him to waive

jury.
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b. Mr. Dawvis’s jury waiver was not knowing and intelligent
because he did not know at the time of the waiver that Ohio
Supreme Court would refuse to apply the rulBenixto his
case and hold him eligible to be resentenced to death.
C. Mr. Davis’s jury waive was ot knowing and intelligent
because he did not know when he waived his right to a jury
trial in favor of being tried before three specifically
identified judges that he was also waiving his jtrigl rights
twenty-five years in the future to instede tried before an
entirely different panel of three unknown judges.
d. Mr. Davis’s jury waiver was not knowing and intelligent
because he did not know that two of the three judges on his
panel represented a party adverse to him in a prior case.
e. Mr. Davis’s jury waiver was not knowing and intelligent
because he did not know that a different standard of proof
would be applied to him on appeal from a decision by three
judge panel than would have been applied to an appeal from
a jury verdict.
(Petition, ECF No. 6, PagelD 8565, 8626, citlhgs. CONST. ART. Ill § 2, 5" Am., 6" Am., 8"
Am., 14" Am.; Brady v. United State§97 U.S. 742, 748 (1970dams v. United Statex rel.
McCann 317 U.S. 269, 275 (194Fatton v. United State281 U.S. 276, 312 (193@brogated

on other grounds by Williams v. Florida99 U.S. 78 (1970)).

a. Sub-Claim 1(C) is notCognizable
In the Return of Writ, the Warden argues thab-daim 1(C)—the continuing validity of
a jury waiver—is nonrrcognizable, on the basis that “althoufle Sixth Amendment guarantees
the right to trial by jury, neither the Sixth nor the Eighth Amendment creates a comssituight
to be sentenced by a jury, even in a capmtae.” (Return of Writ, ECF 17, PagelD 90413
(emphasis removegdyuotingDavis XIV, 20140hio-1615 atf 39. In his Traverse, Davisotes

that the quoted portion @favis XlIVrelies on the Supreme Court’s holdérigSpaziano v. Florida
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which, along withHildwin v. Florida, was expressly overruled bjurst v. Floridain 2016 ECF
No. 29, PagelD 91734, citing Hurst, 577 U.S. |, 136.Ct. 616, 619, 6224 (2016);
Spazianp468 U.S. 447 (1984 Davis XIV, 20140hio-1615 at T 39see alsdHildwin, 490 U.S.
638 (1989). Dauvis is correct thaturst overruledSpazianoand Hildwin’s upholding of the
constitutionality of Florida’scapital sentencingcheme, in which a judge made tbetical
findings, as “wrong and irreconcilablevith Apprendi” 136 S.Ctat 624, citingApprendj 530
U.S. 466 (2000).“In Ring[v. Arizond, we hdd that another pr&pprendidecisior—Walton|v.
Arizong—could not‘survive the reasoning dhpprendi’ Walton, for its part, was a mere
application ofHildwin’s holding to Arizona's capital sentencing schemnid.; quotingRing 536
U.S. 584, 603 (2WP); citing Walton 497 U.S. 639 (1990)dildwin, 490 U.S. 638.Yet, the
Supreme Court recenthgaffirmed thatRingis retroactiveonly ondirect appealnot on collateral
review. McKinley v. Arizonal40S.Ct.702, 7092020) (Ginsburg, J., dissenting)ting Schiro
v. Summerlin542 U.S. 348, 358 (2004Jeague v. Lane489 U.S. 288, 310 (1989) (plurality
opinion). Given the Supreme Court’s identical treatment of Florida and Arizaapisal
sentencing regimeand efusal toapply Ring retroactively on collateral reviewhe undersigned
cannot reasonably conclude tkairstwould apply retroactively, either. Accordingkyb-daim

1(C), failure to be sentenced by a jury on remasdpt cognizabl@andshould be dimissed

b. Remainder of Claim ReviewedDe Novo
The Warden arguethat the other four sublaims are barred “for failure to present the
claims for state court adjudication in respect to the state court judgmentlywireter attack that
was final on March 2, 2015.” (Return of Writ, ECF Ndon. 17, PagelD 9039, citinDavis v.

Ohio, 135 S.Ct. 1494 (2015)):.Under these circumstances, it is of no legal import that the trial
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phase jury waiver claims in habeas claims 1, 2 and 4, except 1(C) and 2@ganlar presented
to the state couris respect to a state court judgment that no longer exists|. itPagelD 9039
40, citingDavisX, 464 F.3d 761 Alternatively he claimghat because the claims were previously
raised and rejected by this CourtDavis IXand the Sixth Circuit did not disturb those rulings in
Davis X the Court should summaribdjudicate those claims based the same reasoning as in
Davis IX To do otherwise the Warden argues, would give Davis aropep‘do over” on those
claims Id. at PagelD 904@3, citing King v. Morgan 807 F.3d 154, 159 {&Cir .2015);Davis X
475 F.3d at 7780 (Claims 1(AB)); DavisIX, ECF No. 162, PagelD 898®3 (Claim 1(D)), and
ECF No. 16-1, PagelD 8927-28, 8937, ECF No. 16-2, Page 8950 n.1 (Claim 1(E)).

Yet, Davis arguegorrecty that contrary to the Warden’s argument as to Ground-©ne
and fifteen of his grounds for reliefKing does not create a procedural bar for “identical claims
[which] have already been denied in prior federal habeas proceedings.” (Tr&@Fsblo. 29,
PagelID 9152 (internal quotation marks omittediting King, 807 F.3d at 159; Return of Writ,
ECF No. 17, PagelD 90348, 9065, 90671, 9073).Davis claims thah petitioner obtains habeas
relief and is resentenced via a new judgment, a subsequent habeas petition ecorad &
successive” one “even the claimant previously filed petitions that challenged the original
sentence aneven if he raised or could have raised the same claims in those earlier pétilidns
(emphasis in original), quotinging, 807 F.3d at 159; citinglagwood v. Pattersqb61 U.S. 320
(2010). Davis claimghat, pursuant t&ing, his claims arenot second or successigeen though
the “new judgment” i®nly a new sentence, rather than the underlying convictehrat PagelD
915253, citingMagwood 561 U.S.at 32829, 331, 34%0 (Kennedy, J., dissenting at 389);

In re Stanse)l828 F.3d 412, 416 {6Cir. 2016);King, 807 F.3d at 157.

Davis’s interpretation oKing is correct. That Davis raisedand was unsuccessful ti
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these claims previouslys irrelevant; he is challenging thanost recent death sentence.
“Accordingly, while this Court is free to review its prior rulings on the samenelaihere is no
procedural bar to this Court’s ability to again address thes@€lon the merits.(Traverse, ECF
No. 29, PagelD 9155 Moreover, upon resentencing, the statute of litoits clockreset, and the
law-of-the-case doctrine does not applyThus, thesub<€laims are properly before this Court.
Arizona v. California460 U.S. 605, 618 (1983ing, 807 F.3d at 1580; Scott v. Churchill377

F.3d 565, 569 (8 Cir. 2004).

C. Procedural Default
d.

As discussed above, the Wardamgues that theub<claims are procedurally defaulted
because Davifailed toraise them inhe state courts after his sedarsentencing.There is no
dispute that Davis did not raise tlsesub<¢laimsin state court after his 2009 resentencing; they
relate to his original conviction, rather than the resentenend that they are substantiyel
identical to the claims that were presented to and rejected by this CDaxtiglX Davis presents

two argumatsas to why the sublaimsare not procedurally defaultedirst, Davis argues that

the claims have alreadheen fairly presented in the state courts, and that because the factual bases

and legal claimsontained in the sublaims are identical to those previously presentezdiding

to this Court inDavis IX they are not “new claims” and, thus, are not procedurally defaulted

(Traverse, EE No. 29, PagelD 91567, citingGray v. Netherland$§18 U.S. 152, 1683 (1996);
Vasquez v. Hillery4d74 U.S. 254, 260 (1986nderson v. Heirles#59 U.S. 4, 6 (1982picard
v. Connor 404 U.S. 270, 2736 (1971);Riche/ v. Bradshaw498 F.3d 344, 35(6" Cir. 2007);

Pillette v. Foltz 824 F.2d 494,496 (6Cir. 1987).
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Secongd Davis argues that, because thebelaims were adjudicatecbn their merits
previously, and pertain tiais original trial and conviction, rather thars second resentencin,
would have been futile for him to raiseethagain. Thus, he claims, this Court should find that
“there is an absence of available State corrective profrd$ivse sultlaims and, consequently,
there was no procedural default (Traverse, ECF No.P2gelD 9159, quoting 28 U.S.C. §
2254(b)(1)(B)(i);Turner v. Bagley401 F.3d 718, 724 {&Cir. 2005);Sherley v. ParkeiNo. 99
5535, 2000 WL 1141425, *5, 229 F.3d 11FABLE) (6™ Cir. 2000))°

Davis’sfirst argument—that the Court should treat teabclaims & identical to thosen
Davis IX%—is inconsistentvith his argumentelsewhee—that the Court should review thesab-
claimsde novg as ifthey hadnot been raisedh this Court before Nonethelessthe Court need

notaddress whether tiseibclaims are procedurally defaulted, becatlssy are without merit.

e. Davis has not met his Brden Under 28 U.S.C. § 2254(d)

The Sixth Circuit, inDavis X considered and addressed-sidom 1(A): that the trial
court’s denial of his motion to sever the charges of aggravated murder and posséssanma
under a disability (his prior murder conviction) rendered his jury waiver involuntary. 475tF.3d a
775-79. The panel noted thafi]'n denying Davis motion for severance, the Ohio courts applied
statelaw and, as a result, we must accept as binding the state supren®iotemretation of the
interaction between the caali specificatiorelection provision, and the rules for joinder and
severance of criminal chargedd. at 777, citing Ohio Rev. Code § 2929.022(A). Moreover, the

Davis Xcourt notedthe Supreme Court has repeatedly held Wiagnprior felony convictiongre

9 Davis’s citation ofSherleywas merely “229 F.3d 1153,” leading the Court to believe ithaas a pblished,
precedential opinion, when in fact it is nainpublished opinionmust be citegrroperly. CoOLUMBIA LAW REVIEW
ASSN ET AL. EDS., THE BLUEBOOK: A UNIFORM SYSTEM OF CITATION, Rule10.8.1 (20th ed. 2015).
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introduced to the juryor sentencing purposegihe conceded possibility of prejudice is believed
to be outweighed by thealidity of the States purpose in permitting introduction of the evidence.”
Id. at 777-78 (internal quotation marks omitted), quottBgencer385 U.Sat561; citing Marshall

v. Lonberger459 U.S. 422 (1983). Consequently, “the prejudice suffered by a defendant in such
a case does not rise to the level of a violation of due process|.¢juotingSpeacer, 385 U.S. at
562 and“[b]ecause the denial of Davéssmotion for severance did not constitute a denial of the
petitionefs due process right to arférial, that ruling cannot be said to have rendered his waiver
of a jury trial involuntary.” Id. at 778-79. Davis does not arguiat the legal holdings of the
published decisiom Davis Xarenot binding upon this Court, just as they would be inctutaly
unrelated caseFurtherDavis concedes that there arefacts regarding th&ial court’sdecision

to sever that weraot before the Sixth Circuit iBavis X Hence, the Courtoncludes that sub
claim 1(A)is no more meritorious nothan it wasn 2007.

Sub<laim 1(B)—that the waiver was not knowing and intelligent because Davis could not
have known that the Supreme Court of Ohio would refuse to eREmdas to him, and thus leave
him eligible for a death sentence upon resentereings considredde novdy the Sixth Circuit
Davis X 475 F.3d at 77.9The paneheldthat,evenin light of Ring “the state courts cannot be
faulted for failing to analyze Davis motion to withdraw his jury waiver under a fundamental
rights-analysis when the right in question had yet to be recognized by the Supreme)Gloairt
context raised by the petitioner.1d. at 780. The appellate court reiterated the wssktled
precedent that prisoneesd capital defendantge not “suspect class that would subjet the
waiver statute to strict scrutinyld. at 779, citingViass. Bd. of Retirement v. Murgid27 U.S.
307, 312 (1976)Tigner v. Cockrell264 F.3d 521, 526 {5Cir. 2001);Hadix v. Johnsor230F.3d

840, 843 (8 Cir. 2000). Finally, the panel affirmed this Court’s ruling:
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[T]hat a sound, rational basis did indeed exist in this case for the
different treatment of defendants resentenced after jury trials and
those resentenced after trials before thuelge panels. According

to the district court tere are obvious difficulties presented in trying
to reassemiel the original trial jury to participate in a resentencing
hearing. By contrast, the three judges who comprised the original
panel in the petition&s case were still available to resentenee th
petitioner. Because such a distinction is arguably rational, we must
conclude that Davis equal protection challenge to the original
denial of his motion to withdraw his jury waiver is without merit.

Id. at 780 (internal quotation marks and citationtead).
Davis, in arguing that sublaim 1(B) isviable (Traverse, ECF No. 29, PagelD 9166)
emphasizelanguage irDavis X in which the panel statedat the second resentergin

[C]lan indeedbe considered the functional equivalent ‘ofal
becauseynlike sentencing in a necapital case, it willdke the form

of an evidentiary proceeding on the question of whether Davis
should receive the death penalty or some form of a life sentence.

Moreover, we think there is a legitimate question as to vehneth
criminal defendant should be held tguay waiver entered almost
25 years before his newlyjandated sentencing hearing. In the Sixth
Circuit, at least, we have recognized that a defenslaunty waiver
entered prior to the first trial of his case da®t bar his right to a
jury trial on the ame case after remand from a reviewing court. . . .
Likewise, the Ohio courts have held, in reversing a conviction “on
the basis that [the defendant] was neither chapgét] nor found
guilty of an essential element of the offense,” that the defersdant
“previous waiver of a jury trial is also inherently revoked by the
reversal of the conviction and the [amended] indictment.”

Davis X 475 F.3d at 7881, quotingState v. MGee 128 Ohio App. 3d 541, 545 (Ohio App? 3
Dist. 1998); citingSinistaj v. Burt66 F.3d 804, 808 [BCir.1995) United States v. Groti§82
F.2d 578, 580 (B Cir.1982);United States v. Le&39 F.2d 606, 608 {6Cir. 1976). Yet, the
panel conceddbatMcGees “not directly on pointbecaus Davis is not facing a new indictment,”
id. at 781, andvhile the panelstated that “the reasoning of the Ohio courtMoGeeshould
certainly inform the sentencing cowtdetermination of the viability of Davis's jury waiver on

remand[,]”id., any failure to do so by the trial court cannot constitute a violation of “clearly
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established federal law,” and thus canfooin the basi®f a viablehabeaslaim. 28 U.S.C8§
2254(d)(1). Sulzlaim 1(B)should accordinglype denied

Davis argues that the last reasoned state court decision @sdiaisn 1(D)—that Davis
could not have made a knowing, intelligent, and voluntary jury waiver because he did not know
thattwo of the judges on the panel had prosecuted a foreclosure case against him mare than
decade priord his trial—was Davis VI (Traverse, ECF No. 29, PagelD 9171, citing 1996 WL
551433. In that case, the Twelfth District relied &tatev. D’Ambrosiq in which the Supreme
Court of Ohio “held that D’Ambrosio’s waiver was not retroactively rendered icnmsl the
judge's involvement in the other defendant's cad®e court found no evideadhat because of
the prior proceeding, the judge had ‘formed an opinion as to the facts at ifthed subsequent
proceeding.” Davis V| 1996 WL 551432, at 8 (alterations addedjjuoting67 Ohio St. 3d 185,
188-89 (1993).The panetoncludedhatbecause, “at the time of the appellant’s trial, neither the
two judges in question nor appellant had any recollection of the jushyedvement in the 120
foreclosure actidp]| id., there could not have been any l{gsd hence, actual prejudice) to Bav
as a result of them adjudicating his case. Further, the t@irtthe trial court['s] conclu[sion]
that as a factual matter it did not believe appellant’s claim that had he been awar®ddlosure
information, he would not have waived a jumaltwas not clearly erroneoudd. Consequently,
the court was “not persuaded that appellant’'s postwaiver awareness of the judgésSuoze
involvement rendered appellant’s jury waiver unknowing or unintelligent so as to implicate
appellantsconstitutional right$ Id., citingD’Ambrosiq 67 Ohio St. 3d at 18State v. Dickerson
45 Ohio St. 3d 206, 209-10 (1989).

In Davis IX this Courtconsideredand rejected this suflaim because[d] valid jury

waiver does not require that the defendamtfully aware at the time of the waiver of all the
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circumstances which masrise during his trial. . . The burden rests upon the petitioner to
demonstrate #t the waiver waprima facieinvalid.” (ECF No. 162, PagelD 8981, citin§inistaj
66 F.3dat 808;Milone v. Camp22 F.3d 693, 7047 Cir. 1994)). The Court noted that “[m]ost
guestions concerning a judge’s qualifications to hear a case are nairgftawtional nature,id.
at PagelD 8982, citinBracv. Gramley520 U.S. 899, 904 (1997)umey v. Ohip273 U.S. 510,
523 (1927)andconcluded thiathe trial judges’ mere involvement in a civil action against Davis
fourteen years prior to the trala point not remembered by anyone prior to or during the-trial
did notconstitutionally preclude them from adjaating Davis’s guilt and sentencAccordingly,
Davis’s inability to shovevidence of biasn the part of the judges prejudice resulting thefrom
meant that their involvement did not render his waiver constitutiomahfid. 1d. at PagelD 884.
Bracy, Tumey andSinistajare still binding precedent upon this Couwaind Davisdoes not
preent any new evidence of bias on the part of the gadbat could reasonably be said to have
resulted from theirprosecuting a foreclosure action against Davis Bngestinein 1970.
Accordingly, this Court’s analysis iDavis IX remains sound, and swabaim 1(D) should be
dismissed.
Dawis claims thaDavis VI wasthe last reasoned state court decision orcéailn 1(E)—
that his waiver was not knowing and voluntary because of the greater standard of pes®Edm
upon him in the penalty phase proceedings before ajinge panel rather than a jufiraverse,
ECF No. 29, PagelD172-73citing 1996 WL 551432, at ¥8). Davis argues that there was no
adjudication on the merits in that decislmtause he “fairly presented to the state courts his claim
that he was misinformed by the trial court as to thegarefandard of proof[,Jid. at PagelD 9173,
yet, he Twelfh District held that “[t]his is an issue that could have been raised on direct appeal,

however, and is barred from pasinviction consideration ores judicatagrounds.” Davis VI
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1996 WL 551432at * 7, citingCombs 100 Ohio App. 3dat 97. This argument ignores the
immediately preceding sentenoethe opinion “The Ohio Supreme Court heldickersonthat
the standard of proof is the same before a tjuege panel and a jury.Id., citing45 Ohio St.3d
at 208209. Thus,Davis Vicould reasonably be read as an adjudication on the merits (albeit brief)
an adjudicatiorentitled to deference under 28 U.S§2254(d). Harrington, 562 U.S. at 1001.
Yet, even if the above decision was basetely onOhio’s res judicatarule, that rulehasbeen
upheld repeatedly as an adequate and independent state ground of decisidtaupin See,
e.g.,Williams v. Bagley380 F.3d 932, 967 {&Cir. 20M); ); Coleman v. Mitche|l268 F.3d 417
428-29(6™ Cir. 2001); Bonnell v. Mitchell 212 F. App’x 517, 529 {BCir. 2007) Finally, Davis
does not attempt to explain why he did not raise thisctailn until postconviction, even though
all the relevantfacts underpinninghe sub<€laim were availableéo Davis ondirect appeal.

Accordingly, subelaim 1(E)should be denied as procedurally defaulted.

2. Claim Two: Court Violated Davis’'s Sixth, Eighth, and Fourteenth
Amendment Rights by Enforcing Jury Waiver in Resentencings

Davis sets forth two reasons why the continued enforcement of his jury waiver upon

resentencing wasnconstitutional

a. The trial court violated Mr. Davis’s rights under the Eighth and
Sixth Amendments and the Due Process Clause by enforcing
his prior jury waiver at his first resentencing when he had no
knowledye at the time of the waiver that Ohio Supreme Court
would refuse to apply the rule B&nixto his case and hold him
eligible to be resentenced to death; and

b. The trial court violated Mr. Davis’s rights under the Eighth and
Sixth Amendments and the D&eocess Clause by enforcing a
stale jury waiver at a new penalty hearing twefitg years
later before an entirely different panel of judges.

(Petition, ECF No. 6, PagelD 8565).
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a. Sub-claim 2(B) isnot Cognizable

The Warderargles that sudzlaim 2(B) must be dismisségcauseas withsub<laim 1(C),
the right to be sentenced by a jury in a capital assablished byringandHurst, is notretroactive
on collateral review, only on direct appeal (Return of Writ, ECF NoPagg¢D 904344, citing
Hurst, 136 S.Ct. at 624 (Breyer, J., concurringhe judgment Theundersignecgrees Justice
Ginsburg'’s dissent iMcKinleyreaffirmed the wellsettled precedent thahy claim of violation
of right to a jury trial undeHurst is not cognizable in habeaat the very leasthe continued
enforcement of the waivday the trial ourt is not a violation of clearly established federal law
required for habeas relieGee Williams (Terry29 U.Sat 379-80, citingTeague 489 U.S. 288
(“Itis perfectly clear that AEDPA codifid®aguedo the extent thafeagueaequires federal habeas
courts to deny relief that is contingent upon a rule of law not clearly established iatehbe

state conviction became final.’Accordingly, sukelaim 2(B) should be dismissed.

b. Petitioner has not methis burden under 28 U.S.C. § 2254(d) as
to Sub-Claim 2(A)

The gravamen ofub-claim 2(A)—that the state courts violated Davis’s constitutional
rights by not applyindg?enixto him on remang-is virtually identicalto subclaim 1(B)}—that his
waiver was not knowing, voluntary, and intelligent because he could not have foreseen the refusal
to apply Penix For the same reasons tsab<laim 1(B) was unavailingsub<laim 2(A) isas
well. When a state coudecides on the merits a federal constitutional claim later presented to a
federal habeas court, the federal court must defer to the stateleoision unless that decision is

contrary to or an objectively unreasonable application of clearly established prectdeat
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United States Supreme Court. 28 U.S.C. § 2254(di{ajrington, 562 U.S.at 100; Brown v.
Payton,544 U.S. 133, 140 (2005Bell v. Cone535 U.S. 685, 6994 (2002);Williams (Terry)

529 U.Sat379. Deference is also due under 28 U.S.C. § 2254(d)(2) unless the state court decision
was based on an unreasonable determination of the facts in light of the evidence pretleated i
State court proceedingslThe state courtsnterpretations of state laare entitled to deference

under theAEDPA, and because a faininded jurist could differentiate the factuald procedural
circumstances iPenixandthose inDavis, and do san a mannenot inconsistent with Supreme
Court precedentHarrington, 562 U.S. at 102. For those reasdhatsub-claim 2(A) shouldbe

dismissed.

B. Mitigation Evidence Claims for Relief

1. Claim Five: Court failed to Consider all Mitigating Evidence

Davis argues that the second resentencing panel failed to give the particularized,
individualizedconsideration of migating evidence has been “repeatedly stressed” since capital
punishment was reinstated, by ignoring oagpropriately discountingnitigation evidence
presented (Petition, ECF No. 6, PagelD 8869 citingPorterv. McCollum 558 U.S.30, 42-43
(2009) per curiam); Penry v. Lynaugh492 U.S. 302, 319 (198%brogated on other grounds by
Atkins v. Virginia 536 U.S. 304 @02) Eddings 455 U.Sat113-14, 117;Locketf 438 U.S.at
605; Woodson v. North Carolina28 U.S. 280, 304 (19768%)regg v. Georgigd28 U.S. 153, 206
(1976). He claims that the second resentencing panel violated his constitutional righés in

following ways:
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e Failingto assign any specific weight ¢ertainmitigation evidence,
which is a due process violation;

e Assigning fittle weight” to Davis’s good behavior in prispaven
though Supreme Court of Ohio had previously assigned it “some
weight”;

e Giving little weight to his personality disorder and alcohol
dependence, despite being required to consider existence of mental
illness @ defect by statute

e Giving little or no weight toDavis’s family backgroundand
childhood experiences, and discanogtit without explanation;

e Giving insufficient weight tathe remorse shown by Davis and the
love he receivedrom family andfriends, despite the Supreme Court
of Ohio stating that that was a mitigating factor

e Giving no weight “to evidence thaMr. Davis would never be
released from prison if given a life sentence, evidence of the
economic benefit to tax paygsc)if given a life sentence, and the
closure a life sentence would bring to the victim’s family”; and

e Startingwith a desire to put &vis to death, and worked backwards

from there. Impermissibly discounting this evidence is further proof
thereof.

Id. at PagelD 861-74, citingRompillav. Beard 545 U.S. 3742005) Wiggins v. Smith639 U.S.
510 (2003);Eddings 455 U.S. at 115State v. Smith87 Ohio St. 3d 424, 447 (200@avis 1V,

63 Ohio St. 3d at 52 (Wright, J., dissentingate Court RecordsCF No. 439 PagelD 493B4,
4947, ECF No. 4-46, PagelD 6375-77.

Davis’s argument findsttle, if any, supportin the actuabpinion from the resentencing
panel. The opinion stated that the panel considered each of the factors listed bySpatei€ourt
Record ECF No. 439, PagelD 49228) and summarized the testimony of Davis’s family and
friends, prison personnel, Mausser, and Dr. Smith.at PagelD 49281. That the trial court
appeared tayive less weight to his good behavior than did the Supreme Court of Ohio is

immateral.
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Similarly, the panelsummarized andconsideredthe testimonyregarding Davis’'s
borderline personality disorder and alcohol dependeameg with the testimony of the love that
his family and friend$have for him—specifically, thatDavis’s daughter had forgiven him for
murdering her motherprior to giving little weight to those mitigating factord{Resent’g Op.,
ECF No.4-39, PagelD 49333). Contrary to Davis’s argumenthe trial court stated that it
considered “[c]hildhood and family experiencand the impact of each upon Defendant’s
personality developmenhd mental health;id. at PagelD 492&ndthe opinion summarized the
relevanttestimony. Importantly, the pan&ioted that Defendant did not request a-peatence
investigation or mental examination pursuant to R.C. 2929.03(D)(1y.] Thus,Davis’s case is
not one in which his due process rights were violated because he was prevented from introducing
certain evidenceRather, he disagrees with the weight afforded to that evidgribe trial court,
which is not a constitutional violation.

Contrary to Davis’s argument, there was no evidence presented that he would never be
released from prisoifhe was not sentenced to death. Indeed, Mausser testified that sheatould
promisethatDavis would rverbe paroledand that it would be inappropriate for her to guess how
a parole board member might vot@4Resent’'g Tr., ECF No.-3, PagelD 83789). Finally,
Davis’'sargument that theesentencinganelhad decided before the hemyto sentence Davis to
death, and thus did not give a fair and meaningful review to his mitigation evidence (Pe@ifon, E
No. 6, PagelD 8674juotesDavis IV, which was the Supreme Court of Ohio’s review of Davis’s
first resentencingIn that proceeding, the thraedge panelvas identical to the one thednducted
the original trial, and did not entertain any new evidendee panel for theecondresentencing
was completely differenfrom the one for the original and first resentencing, and did hear

additionalevidence. Thus, Justice Wright's statemerdissent is immaterial and does not form
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the basis for habeas corpus relief. Claim Fsvenavailing and shoulde dismissed.

2. Claim Six: Capital SpecificationWas Too Remote in Time

Davis arges that the use of his 19urder convictioras the capital specificatiom Count
One of the Indictment, which ultimately resultechis 1984 death sentence, was unconstitutional
for two reasons (Petition, ECF No. 6, PagelD 8676, citing Ohio Rev. E&829.04(A)(5))
First, he notes that during thirteenyear gap between the homicides, the Supreme Court
invalidated the death penalty and allowed it anew, and Ohio enacted a new statutory scheme for
capital punishmentld., citing Lockett 438 U.S. B6; Furman v. Georgia408 U.S. 238 (1972)
Davis claims that “[t]his offense was too remote in time to be used as acgiexiffor the death
penalty” and “has no relationship to the present offense. R&tl2929.04(A)(5) acts as amex
post factoapplication of a sentencing enhancement provision that did not exist in 19iAl[,]”
violation of Article 1,Section 10 of the United States Constitutideh. at PagelD 8676-77, citing
Stogner v. Californiab39 U.S. 607, 6113 (2003);Carmell v. Texas529 U.S. 513, 525
(2000);Calder v. Bull3 U.S. (3 Dall.) 386, 390 (1798%econdDavis claims that using his “prior
conviction in charging him regarding a subsequent crime subjects him to jeopardy twice for a
single offense by the same jurisdictiorld. at PagelD 8677, citinBlockburger v. United States
284 U.S. 299, 304 (1932).

Thelast reasonedtate courbpinionon the issués Davis I, in which the Supreme Court
of Ohio held thatthe prior conviction was not too remote in time to serve asctpital
specification, noting thattjhe General Assembly has placed no time limits on the use of the prior
conviction and it is not required to do so[,]” and that it had previously ughdkehath sentence

“which involved the aggravating circumstandeaa eleveryearold prior conviction.” 38 Ohio
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St. 3d at 369 n.9, citin§tate v. Mapesl9 Ohio St. 3d 108 (198%¢pnditional writ of habeas
corpus on other grawds aff'd in Mapes v. Tate388 F.3d 187.Davis argues thdDavis Il was
“contrary to the clear holdings of the [United States] Supreme Court[,]” whiciires a trial court

to use aggravating and mitigating factors to distinguish who is truly deserving of the de#th pena
(Travese, ECF No. 29, PagelD 9224, citingLewis v. Jeffers497 U.S. 764, 776 (199@ant

v. Stephens162 U.S. 862, 877 (1983)). He also claims that “use of this offense as an aggravating
circumstance was unconstitutionally retroactive because it attached newedagatjuences to
events completed before enactmenObio’s current death penalty scheme . . . in 198d."at
PagelD 9227, citingandgraf v. U.S.I. Film Prods511 U.S. 244, 265 (1994); Ohio Rev. Code §
2929.04(A)(5).

Neither argument is persuasivén Mapes the homicide convictiornthat served as éh
capital specification also predated tieenactment of Ohio’s capital punishment regime in 1981
19 Ohio St. 3d at 119Yet, the death sentence Mapeswas notvacatedbecause of the year in
which the defendant was sentenced for the prior homicide or the leiiytie betwea the first
conviction and the second homicid&ccordingly, theDavis Il decisiondid not run afoul of clearly
established precedenith respecto Davis’'sex post fact@rgument.

Davis’s focus on the time in betwedis sentence for killing Ernestine and his death
sentence ignores the similaritiestween the two crimes: murder of a significant other during an
argumentand the remoteness ime can be explained almost completely by the time Davis spent
incarcerated for kilhg Ernestine. Moreover Davis does not cite any caselaand the
undersigneds unaware of amyin which a court held that use of a prior conviction as an
aggravating circumstaecoviolatedBlockburgerand thus constituted a Double Jeopardy violation.

The ecification does not attach a new consequence to the prior conviction. Rather, it serve the
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same purpose as recidivism statutes generally: it attagiwsratially more severe consequence
to the later conviction in the hopes of dissuading persons from committing the second offense.

Accordingly, Claim Six should be dismissed.

C. Ineffective Assistance of Counsellaims for Relief

Davis raisse several claims of ineffective assistance of trial and appellate counsel. The
Court examines them in turn, notititat when the issue is ineffective assistance of counsel, the

federal court is required to be doubly deferenttddrrington, 562 U.S. at 100.

1. Claim Three: Failure to Effectively Investigate and Present Character
Evidence

Davis argues that he wa®rded effective assistance of trial counsel in violation of
Stricklandat his first and second resentencing heasing‘Defense counsel failed to reasolyab
investigate and present mitigating evidence of Mr. Davis’s good prison behavior even though this
information was known, available and relevant” and “despite the Sixth Circuit remalnelicase
for a new penalty phase in order to consider this very evidence.” (Petition, ECF No. 6, PagelD
8652, citing Skipper,476 U.S.at 5; Davis X 475 F.3d at 7745). Noting that the Eighth
Amendment requires a sentencing court to consadaéefendant’s character, background, and
history, Davis claims that counsel, in failing to investigate and present evidenhe theuld not
be a harm to the community if he wereleased, fell below the standard of competent
representationld. at 865253, citingBoyde v. California494 U.S. 370, 3778 (1990);Lockett

v. Ohiq 438 U.S. 586, 604 (1978). Davis argues that counsel's inadequate representation
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prejudiced him, as the first resentencing court found that his continued dangecaonthenity
was an aggravating circumstance in reimposing a death senténaePagel8654, citingDavis

X, 475 F.3d at 770, 773he trial court in the first resentencing did not coesahy new evidence,
and there is no indication in the record that the panel was willing to entertain nenceviddiwus,

any failure to adequately invagite mitigation evidence was necessarily irrelevant; even if an
exhaustive investigation unearthed myriad mitigation evidence, said evidence would not have bee
considered by the first resentencing panel. Moreover, the panel’s failure to consideidsnce
was one of the reasons the Sixth Circuit vacated the death sentence and repraacetdnd
resentencing. Davis has not explained how deficient performance by counsel with teetipec
first resentencing could have prejudiced him. Thereforejdes not have a viabtrickland
claim with respect to the first resentencing.

Davis claims that s incompetent representation continued in the second resentencing,
when counsel called only one witness, Nowak, to discuss Davis’'s exemplary negsodh, and
Nowak “testified for a meager thirteen pages without offering any substamt anecdotal
evidence regarding his interactions with Mr. Davis. In addition, defense counsel irtiooioiy
a single exhibit, a twpage institutional summary praged by Mr. Nowak.” (Petition, ECF No.

6, PagelD 86545, citing State Court Record, ECF Ne5@, PagelDr11243; 2'Y Resent'g Tr.,

ECF No. 58, PagelD 84049). Davis claims that he was not even “asked by his attorneys for
names of other guards, caselers or other prison personnelld. at PagelD 8655, citing State
Court Record, ECF-46, PagelD 6270. “Neglecting to investigate and talk to favorable withesses
cannot be a reasonable trial strategy. The Sixth Circuit reversed the case besaagesthidence
existed but had not been presenteldl’ at PagelD 8656. Further, despite Davis having armpriso

record replete with evidence of ambition (e.g., completion of his General Equiv&gioma)
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and good behavior, Nowak’s testimony failed to cover and highlight the “highly relevant”
mitigating evidence contained in the institutional summady.at PgelD 865557, citing State
Court Record, ECF No.-46, PagelD 6286364. Consequently, Davis argues, “[cJounsel’s
performance” at the second resentencing “fell well below an objective standard oai#asess
and the prevailing professional norms as articulated in the ABA Guidelines|,]” antea’s
failure to present all the mitigating evidenceejpdiced Davis by ensuring that the single
aggravating circumstaneehis prior homicide convictior-outweighed the mitigating factortd.
at PagelD 8658, citingviggins v. Smith639 U.S. at 5255trickland 466 U.S. 668.

The parties agree that the lasasoned state court opinionDavis Xlll (Return of Writ,
ECF No. 17, PagelD 904%6; Traverse, ECF No. 29, PagelD 920). Therein, the Twelfth
District panel noted that “contrary to his claims otherwise, Davis explicitly statparaof his
submittel affidavit that he ‘discussed with my attorneys all my certificates, joluatiahs, good
conduct as well as guards and case managers that have seen menirsipce 1984.” 2013
Ohio-3878 at 1 16 (citation omitted). Davis also conceded that, in addition to Nowak, cosmsel al
called Stineman, “who testified that Davis regularly attended Alcoholics Anonymeatings
where he was an active participant. Nbwalso specifically testified as to Davis’ good behavior
and noted Davis’ position in the ‘extended privilege unit’ or ‘honor blockd” After noting
Davis’s comprehensive work history summady,at { 17, the panel concluded that “the evidence
presated at Davis’ third sentencing hearing demonstrates his strong work ethic, good behavior,
and trustworthiness while in prison. In turn, we agree with the trial court’s decisaindgiany
additional testimony regarding his ‘exemplary prison record’” whalke been cumulative.id.
at § 18. Consequently, the panel held, Davis’s claim that provadidgional evidence “would

have saved his life . . .is purely speculative and is otherwise not supported by the rédord.”
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(internal quotations marks andation omitted).

Davis claims that “[tlhere is no reasonable strategy that would inclfisitjdeaving out
evidence that the federal court held was compelling enough to support a grant of akdieas r
Therefore, counsel’s failure cannot be viewed as a reasonable strategic deutgiather viewed
as a dereliction of duty that prejudiced Mr. Davis.” (Traverse, ECF No. 29, PagelD 9R@p, cit
Wiggins 539 U.S. at 52%)avis X 475 F.3d at 773). Thus, he argues Deatis Xlllis not entitled
to AEDPA deference, as its holding contradicts clearly established Supreme Couteptelte
at PaglID 920102, citingRompillg 545 U.S. at 38490; Wiggins 539 U.S. at 52429; Williams,

529 U.S. at 395-9'Boyd 494 U.S. at 377-7&;0ockett 438 U.S. at 604.

This argument is not persuasivAn attorney need not present every piece of evidence to
saisfy the constitutional requirement of constitutional, meaningful representatiateed, in
Strickland the Supreme Court held that, in the face of overwhelming aggravating circumstances,
“[t]rial counsel could reasonably surmise . . . that charactepsyhological evidence would be
of little help. . . . On these facts, there can be little question, . . . that tneletsudefense, though
unsuccessful, was the result of reasonable professional judgment.” 466 U.S. at 699.

Davis’s barebones allegan that trial counsel failed to investigate and present certain
mitigation evidence is not supported by the record, including the affidavits of Davis gabhis
conviction counsel. As thBavis Xlll court correctly explained, the evidence that Daasnts
should reasonablizave been discovered and presented covered the same topics and mitigation
factorson which counsel had already put forth evidence. Suahulative evidence is unlikely to
have changed Davis’s sentence when the aggravating circumstance could be readeraietgd
as “overwhelming.” As faiminded jurists could agree that ti&vis Xlll decision was a

reasonable application &trickland and its progenyAEDPA deference must be accorded, and
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Claim Three should be dismissed.

2. Claim Four: Failure to Advise of More Deferential Appellate Review
of Verdicts of Three-Judge Panels vis-a4s Jury Verdicts

Davis alleges that Ohio has an effeely nonrebuttable presumption that a thyjadge
panel “considered only relevant, material, and competent evidence in reaching iBdedesss
the record affirmatively demonstrates otherwise[,]” and that his trial ebuves ineffective in
failing to advise him on the different standards of review prior to Davis making his jury waiver
(Traver®g, ECF No. 29, PagelD 9204, citifgate v. Post32 Ohio St. 3d 380, 384 (198¥)hite
15 Ohio St. 2aat 151). As discussed above, Ohio courts have consistently held that the standard
of review on appeals from jury verdicts versus verdicts from fjudge panels is identical; as
such an interpretation is not clearly erroneous, this Court is bound by the Ohio courtshdecis
on matters of state lawBradstaw v. Richey546 U.S. 74, 76 (2005). As there is no legally
recognized difference between the standards of review, it could not have been erebctuurisel

to have failed to advise him of such, and Claim Four should be dismissed.

3. Claim Seven: Failure to Represent Davis Adequately at Second
Resentencing Hearing

Davis clains that counsel was deficient in arguing during opening statements at the second
resentencing that Davis, if sentenced to ilifeorison, would never be paroled. He claims that
counsel was further deficient in calling Mausser to testify in support of thahstiateeven though
she did not testify that he would never be paroled, and Mausser, in a subsequent affetesit, a
“that she did not tell defense counsel that Mr. Davis would never be paroled.” (PetiftoNpEC

6, PagelD 86799, citing State Court Record, ECF Ne4@, PagelD 6365;"2Resent’g Tr., ECF
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No. 57, PagelD 82227 832325, 8327, 8330, 83335). Davis deges that after discussing
Mausser’s proposed testmy with the mitigation expert, he indicated to his counsel that he did
not wish for Mausser to testify, but that his counsel nonetheless calletthet. PagelD 8680
81, citing State Court Record, ECF Ne4@, PagelD 6271, 62767). Counsel compounded his
mistake by not asking Mausser on redirect examination to clarify her viewithaight be
unusual” for someone in Davis’s situation to be paroled, or to ask her how she voted, as a member
of the Parole Board, when a convict with death specifications came up for plakade.PagelD
8681, citing State Court Record, ECF Ne4@& PagelD 6366;" Resnt'g Tr., ECF No. &,
PagelD 8379. In sum, Davis argues:

If counsel would have conducted a reasonable investigation and

effectively prepared for mgiation, the harmful testimony of Ms.

Mausser would not have been presented in the first place. Absent

counsel’s deficient performance, there is a reasonable probability

that the outcome of the trial wallhave been different and the three
judge panel would not have convicted Mr. Davis.

Id. at PagelD 8681-82.

Davis argues further that counsel did not adequately prepare Dr. Smith to testis a
result, “Dr. Smith left the panel with the impressibattdue to Mr. Davis’s borderline personality
disorde, if Mr. Davis were ever released from prison, and no longer in a structured environment,
he could kill again.” (Petition, ECF No. 6, PagelD 8682). Dr. Smith averred that he was not
informed by Davis’'s counsel that parole might be an issue, and Davis argues that counsel’s
decision to present Dr. Smith’s testimony that Davis was unlikely to do well in aroemént
without strict limitations, “after Cynthia Mausser, the chair of the Ohio Paralleofity, could
not guarantee that Mr. Davis would not bargled if he received a nateath sentencel,]”
constituted deficient performance un&srickland Id. at PagelD 8684, citing State Court Record,

ECF No. 446, PagelD 6382. Further, the testimony that Dr. Smith and others gave in mitigation
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failed “to present a full and accurate picture of Mr. Davis’s character and bac#grbecause
counsel failed to adequately investigate and prepare witnesses to discussuiGswesBavis’'s

family history, mentahealth, or alcohol dependencéd. at PagelD 86991. Finally, Davis
argues that counsel was ineffective in failing to call mitigation investigator Uee, who Davis
claims would have presented “relevant and compelling evidence of Mr. Davis’s ehangtbry

and background.1d. at PagelD 8685. Dauvis claims that, had the evidence been presented properly
and completely, there is a reasonable probability that he would not have been deoteleeth.

Id. at PagelD 8688, citin§trickland 466 U.S. at 687-88.

The last reasoned state court decisiarthe issue waBavis Xlll, in which the appellate
panel held that the decisions to call Lee, Mausser, and Dr. Smith were “withubtieaf trial
strategy and will not be secoggdiessed by a reviewing court.” 2003i0-3878 at | 245,
guotingStae v. Hanna 95 Ohio St. 3d 285, 304, 20@hio-2221. The court did not engage in
any analysis of the factual substance of Davis’s claims, and Davis arguée tthedith of analysis
means thaDavis XII is not entitled to deference. Further, Davis claims, relief is warranted
because the decisions as to calling witnesses and the testimony they elicitduefarmere not
within the ambit of “sound trial strategy.” (Traverse, ECF No. 29, PagelD-923giotingDavis
XIll, 20130hio-3878 at T 25; citiniVigging 539 U.S. at 5224, Strickland 466 U.S. at 6881).

In Wiggins no mitigation evidence was presented at all, and “[c]ounsel’s decision not to
expand their investigation beyond the PSI andofidment of Social Services] records” prior to
deciding not to present mitigation evidence “fell short of the professional standards thdegdreva
in Maryland in 1989.” 539 U.S. at 524. Indeed, Wiggins’s attorney conceded that, despite it being
standardractice for counsel representing capital defendansepare “a social history report[,]”

and “[d]espite the fact that the Public Defender’s office made funds aesaitatihe retention of
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a forensic social worker, counsel chose not to commissioresuggiort.” Id. Counsel for Wiggins
also violated the American Bar Association Guidelines by not discovering “all rédgona
available mitigating evidence[,]” and not conducting any more than a rudimentary investigati
into potential mitigating evidenceld. (emphasis removed). In sum, Davis arguesnsells
performance was so patently deficient that the presumption of competentm&gireseand heavy
deference to trial strategy set forthStricklandand its progeny do not apply.

Wigginsis a mueeh higher bato reliefthan Davis wishes it to be. Even though Davis did
not request a presentence investigation, his attorneys retained a mitigationaexpeslled
witnesses to testify as to the full range of mitigation factors, including but not limitats to
childhood,substance abuse, and borderlpersonality disorder. Moreover, counsel faced a more
daunting challenge in crafting trial strategy than most attorneys representingdefpitaants—
the fact that, despite the hearing occurring in 2009, Davis could rssnbenced to life without
possibility of parole, because such a sentence did not exist under the law at éhBains
murdered Bu#r. As discussed above, it was apparent from the State’s opening statement that they
intended to rely heavily upon the fdabat Davis would be eligiblor parole sixanda-half years
after resentencing if heetenot sentenced to death. Even though Mausser could not testify that
Davis would never be paroled, she did testify that it was unlikely. Importantly, Davis does no
argue that he could have gotten evidence as to the unlikelihood of parole from anotter sour
Counsel’'s decision to call Mausser and elicit certain testimony fell witleibtoad ambit of sound
trial strategy and did not prejudice Dauvis.

Moreover, the testimony by Dr. Smith adequately discuSads’s history of alcohol
dependence and borderline personality disorder, and Davis’s argument that Dr. Smith weuld ha

provided more persuasive testimony had he been fully informed of Davis’s family lsspamgly
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speculative. Whil®r. Smith avers that he was unaware of pasdieing a possibility for Davis,
his testimony regarding the possibility of Dasibecoming violent upon releas&as immaterial
to Davis’s defense, which was premised in part on his never being releaseshvépthere was
no indication in the trial court opinion that the possibility of B&/becoming violent upon release
influenced the panel’s decision to sentence him to death. Accordingly, any deficiennnpece

in calling Dr. Smith did not prejudicBavis, and thus cannbkethe basis of a viabl8trickland
claim. Finally, as Defendants point out, Lee “would be purely a fact witness. Abwitizess,
elementary rules of hearsay would preclude Lee from parrotingfautturt statements from
othersto prove that Davis supposedly is a great guy who deserves a lenient sentence.” (Return,
ECF No. 17, PagelD 9054). Moreover, even if Lezemllowed to testify as to Davis’s family
background and history and his personal character, such testimonyhaweldbeen cumulative
of the testimony offered by other fact withesses. Decisions not to present cuenigistimony—

or even attempt to do seare generally considered sound trial strate§ycounsel’s decision not

to callLeewas not &tricklandviolation, the Court should dismiss the Sevedigim.

4. Claim Eight: Failure to Seek Recusal of Biased Judges

Davis claims that his attorneys were ineffective in failingdv dire Judge Pater after the
Judge revealed that wa longtime friend of Victor Davis. Davis claims his attorneys weredurth
ineffective in failing to discover that Judge Nastoff, prior to going on the bench, had prdsecute
Lahray Thompson, Davis’s nephew, for capital murder and that Judge Nastot#flaadd to
Thompson as “a liar” during the proceedings. Finally, Davis argues that counsel ectivge
in failing to seek recusal of Judges Nastoff and Pater after becoming aware afi¢ged bias.

Their failures to conduatoir dire and seekeacusaldeprived Davis of hiSixth Amendment right
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to “an opportunity to comment on facts which may influence the sentencing decision ih capita
cases.” Had counsel done so, Davis argues, he would not have received a death senteece beca
the panel wouldhave concluded that Davis had extremely dysfunctional upbringing (a factor in
mitigation) (Petition, ECF No. 6, PagelD 8698, quotingGardner v. Florida 430 U.S. 349, 360,

362 (1977); citingsSimmons v. South Carolindl2 U.S. 154, 161 (19943trickland 466 U.S. at

668; Gardner, 430 U.S. at 353, 3662; State Court Record, ECF Ne39, PagelD 4933; State
Court Record, ECF No.-46, PagelD 62789, 645155, 6457; 2¢ Resnt'g Tr., ECF No. &,
PagelD 8268, 8285-87).

As the Warden notes, Davis never presented his claim regalddyge Pater to the state
courts (Return of Writ, ECF No.17, PagelD 9059, citing 28 U.S.C. § 2254(b)(1)(A); State Court
Record, ECF No.-46, PagelD 62556; ECF No. 448, PagelD 680491), and in the last reasoned
state court decision, his claim as it tagrs to Judge Pater was not discuss8de Davis Xll|
2013:0hio-3878, at 1 26 (discussing only counsel’s failure to seek recusal as to Judge Nastoff).
Thus, the claim is procedurally defaultédlong 142 F.3d at 322. Davis does not contest that the
claim is defaulted, but “specifically asserts ineffectiveness of trial couhgeldirect appeal
counsel, and his pesbnviction counsel for failing to properly present this claim to the staiesc
as cause for any default.” (Traverse, ECF No. 29, [IBage51, citingCarrier, 477 U.S. 478).

Yet, inCarrier, the Supreme Court held that “the existence of cause for a procedural defstult m
ordinarily turn on whether the prisoner can show that some objective factor etaghwatiefense
impeded counsel’s efforts to comply with the State's procedural rule.” 477 U.S. at 488. Moreover
principles of comity dictate that a federal court is normally not the proper vewaedte a state
court conviction or sentence without first giving the state the chance to cure anyutonsti

violation. “That holds true whether an ineffective assistance claim is assertedisss for a
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procedural default or denominated as an independent ground for hdleédsIde, citingDarr v.

Buford 339 U.S. 200, 204 (195Q)yverruled in part on other grounds by Fay v. Na@3&@2 U.S.

391 (1963). Davis does not dispute that the ineffective assistance of trial coumaelvaki
available to him on direct appeal. Consequently, Davis’s ineffective assistameshbuld be
dismissedas procedurally defaulted unless Davis could show good cause to excuse appellate
counsel’s failure to raise the issue, or good cause to excuse postconviction counse!'fagek

to reopen Davis’s direct appeal or raise it in Davis’s state tgpostconviction petitionEdwards

v. Carpentey 529 U.S. 446, 4480, 45253 (2000). Davis does not allege facts that would
constitute such good cause. Accordingly, Claim Eight is procedurdifulied as it pertains to

any failure tovoir dire or sed& recusal of Judge Pater.

In Davis XIlII, the Twelfth District notedhat “counsel explicitly stated that they were aware
of Judge Nastoff’s prior participation in Thompson's prosecution, but chose not to seek’recusa
2013:0hio-3878, 1 26. The panelrmduded that Davis’s claim failed as a matter of law, as “the
decisionnot to seek recusal of the judge can only be viewed as strategic and will not forsishe ba
of an ineffective counsel claim.ld., quotingState v. NuhfefNo. L-07-1125, 20093hio-1474,

{1 22 (Ohio App. B Dist. Mar. 20, 2009). The appellate court noted that the Tenth District had not
found ineffective assistance in failing to seek recusal of a judge who was involagatévious
prosecution of the defendant himsed., citingStte v. MorganNo. 12AR241, 20120hio-5773,

{l 24 (Ohio App. 10 Dist. Dec. 6, 2012)appeal not allowed &34 Ohio St. 3d 1488, 2043hio-

902. But seaWilliams v. Pennsylvanj&79 U.S. |, 136 S. Ct. 1899, 195 L. Ed. 2d 132 (2016).

The Warden argueshat the decision, as a state court decision on a question of
constituional law, is entitled to double deference under AEDPA, and that the claim fails ev

under ade novostandard (Return of Writ, ECF No. 17, PagelD 9058). In support, he notes that
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when postconviction counsel moved to disqualify Judge Nastoff from adjudicating Davis’s
petition, based on the judge’s prior work as a prosecutor, the Supreme Court of Ohio denied the
motion because “[n]o factual basis ftisqualificationhas been presentedthe instant affidavit”

of his postconviction attorneyid. at Pagdd 905859, quotingin re Disqualification of Nastoff

134 Ohio St. 3d 1232, 2042hio-6339, T 10. In other words, Judge Nastoff's prosecution of
Davis’s nephew was ngier segrounds for disqualification; rather, there had to be some showing
that that pror involvement engendered “bias, prejudice, or a disqualifying interest” on the part of
the judge.In re Nastoff 20120hio-6339, T 9.

Davis argues thatin re Nastofis immateriabecausd pertained to a motion to disqualify
due to biasrather than a claim of ineffective assistance of coumslis Xlll was contrary to
clearly established Supreme Court precedent, such that it should not be accordededafetenc
the presence diudge Nastoff tainted the death sentence “with constiltiofirmity.” (Traverse,

ECF No. 29, PagelD 92448, quotingStrickland 466 U.S. at 688; citinjederv. United States
527 U.S 1, 8(1999) Edwards v. Balisakb20 U.S. 641, 647 (19970¢hn®n v. United State$20
U.S. 461, 469 (1997Rose 478 U.S. at 5778; State Court Record, ECF Ne48, PagelD 6271).

Contrary to Davis’s argument, trial before a judge \pibkentialbias has not been held by
the Supreme Court to be structural errSee Johnsqrb20 U.S. at 469 (citations omitted) (“We
havefound structural errors in only a limited class of cases|[.] . . . It is by no meanshelietret
error here [trial judge determining a question properly reserved to the jury]thiia this limited
class of cases.”Rose 478 U.S. at 5778, citingTumey v. Ohip273 U.S. 510 (1927a¢tualbias
on the part of the judge is structural err@mith v. Warderv80 F. App’x 208, 230 {BCir. 2019),
citing Rose 478 U.S. at 577Tumey 273 U.S.at 514-15 (distinguishing from the trial judge’s

actual biawia pecuniary interest in the outcomeTimmey which was structural error, and the trial
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judge’s allegeghotentialbias from an alleged “fixed anticipatory judgment” against the defendant,
which was not). In re Nastoff while not binding on this couris instructive—the court found no
allegations of actual bias or prejudice on the part of Judge Naslbffs, even if counsel was
deficient in not failing to seek Judge Nastoff's recusal, thereigvidence that the deficient
performance prejudiced Dy andit cannot serve as the basis d@taicklandclaim.

As to Davis’s argument that counsel deprived him of his right to participate in decisions
affecting his possible sentence (Traverse, EOF29, PagelD 9249, citinGardner, 430 U.S. at
353, 36062), Judge Nastofieldthat the claim was available to him on direct appeal but was not
presentedand thuswas barred byes judicata(State Court Record, ECF No44, citingState v.
Lawson 1030hio App. 3d 307, 315 (Ohio App. Dist. 1995). As Ohis res judicatalaw is
an adequate and independent state ground to find this portion of the claim procedurally defaulted

Durr v. Mitchell 487 F.3d 423432(6" Cir. 2007) Claim Eightshould balismissed in its entirety.

5. Claim Sixteen: Failure to Investigate Circumstances Surrounding
Prior Killing

Davis argues that his trial counsel failed to thoroughly investigate the circwesstthe
prior homicide conviction[;] consequently, Davis claims, “they failed to discover rséde
demonstrating thahat killing was not purposeful, as required by the statute.” (Petition, ECF No.
6, PagelD 8725, citing State Court Record, ECF Nt 4PagelD 2032). He argues that Robert
Jones Beard’s letterag evidence that Davis did not act purposefully in killing Ernestine, and that,
had counsel discovered that letter or other evidence, Davis’s prior murder @mneitild not
have been used as a capital specification and he could not have been sentenced k. dtath.

PagelD 87286. As with Claim Fifteen (the capital specificataupposedly being improper),
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the Twelfth District held that the claim was barred &y judicata Davis V| 1996 WL 551432 at

* 4, and as with Claim Fifteen, the claim afads on its merits.The letter from Beardould not,

by itself, have overcome the uncontested finding that Davis had purposely killed Ernestiree. Davi
cites no other evidence that, habdeendiscovered and presenteg counselywould have rendered

his prior conviction unconstitutional. Any failure to investigate the circumstancesisdimg
Davis’s killing of Ernestine did not prejudice Davis, and cafedhe basis of a viabl8trickland

claim. Thus, Claim Sixteeshould be dismissed.

D. Execution Claims

1. Claim Nine: Execution after Thirty -Six Years on Death Row is Cruel
and Unusual Punishment

Davis argues thabecause the punitive justification for a death sentence weakens with
time, carrying out a death sentence after he has been on deatbrrmwre than thirty years is
gratuitaus, thus constitutingruel and unusugdunishment that has no place within “the evolving
standards of decency that mark the progress of a maturing society.” (Tr&@Fsdo. 29, PagelD
9252, 9255, 9259, quotingopv. Dulles 356 U.S. 86, 101 (1958jiting Roper 543 U.Sat578;
Lackey 514 U.S. 1045 (Stevens, J., respecting the denial of certi@eggg v. Georgia428 U.S.

153, 177, 1883 (1976).1° However,as tle Warden correctlpoints outthere is nbaclearly

10 In his Petition, Davis also notes that Justice Breyer has consistentlig, diiskents from denials of certiorari,
inveighed against the lengthy delays between sentences and executions (PetitiNo, E(FagelD 87002, citing
Conner v. Sellersl 36S.Ct. 2440, 2441 (Mem) (28] (Breyer, J., dissenting from denial of certiorari and sBgyer
v. Davis 136 S. Ct. 1446, 14447 (Mem) (2016) (Breyer, J., dissenting from denial of certiors(a)te v. Floridg
564 U.S. 1067 (2011) (Breyer, J. dissenting from denial of stagextidrari); Smith v. Arizona552 U.S. 985 (2007)
(Breyer, J. dissentingFoster v. Florida 537 U.S. 990 (2004Breyer, J. dissenting from denial of certiorakijlight

v. Florida, 528 U.S. 990 (1999) (samendElledge v. Forida, 525 U.S. 944 (1998kame)
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established federaégal principle that delay in carrying out death sentence is cruel and unusual
under the Eighth AmendmenDissents, no matter hoeloquentand continuous, do not create
constitutional law. Accordingly, habeas relief not alatble for this claim (Return of WitiECF
No. 17, PagelD 9060, citing 28 U.S.C. § 2254(d){¥)ight v. Van Patten552 U.S. 120, 126
(2008);Carey v. Musladin549 U.S. 70, 77 (2006)Davis’s argumersthatthat he should not be
penalized for theStates faulty sentencing procedures, wlnicaused thelelay between 1984
(initial sentencepnd 2007(Davis X, areultimately irrelevant. Even if the wait is “horrible,” as
the Supreme Court remarked more than 100 yeardrage Medley 134 U.S. 160, 172 8DB0),
that horribleness does nby itself violate theEighth Amendment. Nor does Davis cite any
caselaw for the proposition that the admirablek by his attorneys to twice vacate his death
sentenceendesthe carrying out of a new death senteacgolation of clearly established fedér

law. Accordingly, Claim Nine should be dismissed.

2. Claim Ten: Conviction Product of Unnecessarily Suggestive Police
Procedures and UnreliableEyewitnessT estimony

The evidence upon which the State relied to confdavis was almost exclusively the
eyewitness testimony of Anthony Fergugbefore the grand juryReginald DenmarkCozette
Massey,and Shelba Robertspnecapitulated in detail above. Davis notes that u=eng and
Massey did not know Davis, and thegdnot seehim prior to the night of the murdeMoreover,
Ferguson and Massey did not recall seeing each other, Denmark (Massey’sidjrifiienot see
Fergusonand RobertsoButler’'s friend) did noseeDenmark or Massey. Finally, Massey did
not go to the police until four days after the murder, and her description of Davis togatgesti

was incomplete and inaccuratBespite thisFerguson and Massey'’s identifications of Davis did
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not come from a photo array or live lineup. Rather, investigatorsezhithem a single photo of
Davis with Butler, a process Davis argues is unconstitutionally suggéletidon, ECF No. 6,
PagelD 87068, citingManson v. Brathwaite432 U.S. 98, 109 (197 7¥tateCourt Record, ECF

No. 428, PagelD 31889, Trial Tr., ECF No. 52, PagelD7351, 73677369, 737375, 7382-85,

7389, 7391, 7393, 7399423-24 ECF No. 53, PagelD7495, 7498-997507 7566, 756870).
Consequently, Davis argues, his conviction was the product of unreliable and inadmissible
evidence andhis conviction must be vacated and reverdddat PagelD 8708-09.

Davis’s conviction has been upheld repeatedly by state and federal courts, even when his
death sentence was vacatéhvis X 475F.3d 761;Davis Il, 38 Ohio St. 3d at 366Yet Davis
argues thathe last reasoned state court decision Rags V| in which the Twelfth Districheld
that because the claim did not require evidedeborsthe recordDavis’s failure to raise it on
initial direct appeameant that it was barred Ibgs judicataon postconviction. 1996 WL 551432
at * 9, citingCombs 100 Ohio App. 3d at 97Davis arguesthe lack of adjudication on the merits
means that AEDPA deference does not ap@liiio courts havenot consistently appliedes
judicataas a procedurdlar, andineffective assistance of appellate counsel excuses any procedural
defaut (Traverse, ECF No. 29, PagelD 926b, citing Johnson v. Williams568 U.S. 289, 302
(2013);James v. Kentucky66 U.S. 341, 348 (1984post v. Bradshan621 F.3d 406, 424 (6
Cir. 2010);Franklin v. Anderson434 F.3d 412, 420-26™" Cir. 2006).

Davis’s argument is unavailinigr at least three reasongirst, as discussedbove,res
judicatais an adequate and independent state ground upon wehiaid a claim pocedurally
defauled and precluded from federal habeas reviBwrr, 487 F.3d423at431-32. Secongeven
if Davis VIdid notaddress the merits tiis particular claimthe Supreme Court of Ohio, Davis

I, in discussing Massey'’s identification of Davis to police and Denmark and Maissstymony
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regarding the night of the killing, “conclude[d] that there is sufficient evidence in tbedréo
support the conviction.” 38 Ohio St. 3d at 366.

Third, as the Warden notes, an identical claim was ptedand rejectedh his firsthabeas
corpus petition before this Court (Return of Writ, ECF No. 17, PagelD 9061, béivig X, ECF
No. 161, PagelD 8914£2). Therein, Judge Grahafollowed Sixth Circuit precedent that, when
astateappdlate court sunmarily dismisses a claim that a lower court has ruled to be procedurally
defaulted, the federal habeas court must presuméhthappellate court relied upon and affirmed
the procedural default decisio@avis IX ECF No. 161, PagelD 89186, citing Rug v. Zent 17
F.3d 155, 161 (BCir. 1994). Moreover,Judge Graham found there was not the requisite cause to
excuse the default, both because Davis failed to present an ineffective assistappellate
counsel claim on direct appeal, andéese Da failed to articulatevhat objective external factor
impeded appellate counsel from raising it on direct appeal (as is required to excpisecedural
default of the underlying claimId. at PagelD 89120. Further, Davis was unable to dersiwate
prejudice asthe allegedly inaccurate or inconsistent testimoynirerguson and Mass&joes not
at allundermine the credibility of the other two eyewitnesses who identified the petitioilee
person who shot Suzette Butletd. at PagelD 820. Finally, the substantial evidence of Davis’s
guilt meant that a reasonable factfinder could have imposed the death penalty, even absent the
testimony of Ferguson and Masse€lhus, it was not a miscarriage of justfoe Judge Graharto
refuse toset aside the procedural defadlhdeed, based on the evidence before him, the refusal
was proper Id. at PagelD 89222, quotingSchlup v. Delp513 U.S. 298, 315, 329 (1995);
McCleskey499 U.S.at 494 citing Sawyer v. Whitley505 U.S. 333350 (1992) Davis has ot
argued thathereis new evidencé¢hatconstitutes cause apdejudiceto set aside the defaulEor

all these reasons, Claim Ten is not viadnhel should be dismissed.
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3. Claim Twenty-One: Ohio’s Postconviction Scheme Inadequate to
Address Constitutonal Claims in State Courts

Davis argues that he fairly presented his federal constitutional clairhe ©@hio courts
under the state’s postconviction relief proceedings, and supported those claimsffididtvita
and other evidenagehorsthe record.” (Petition, ECF No. 6, Pagel®¥47, citing Ohio Rev. Code
88 2953.2%t seq. State v. Colg2 Ohio St. 3d 112 (1982)). Nonetheless, Davis claims, the Ohio
courts “effectively foreclosed Mr. Davis from having his legitimate claievéewed|,]” denying
him discovery or an evidentiary hearing during either postconviction proceettingThis is
because Ohio law requires a postconviction ctuexamine the petitiofiand make a facial
determination if a hearing is required. All this must be done without the benefit of tbeatis
processes available to every other civil litigarEssentiallyDavis argues, Ohio’s postconviction
regime is a circular logic thdimposesan impossible pleading standard on petitionefsl.” at
PagelD 8748.

[A]n individual seekingpostconviction relief is not entitled to an
evidentiary hearing until he produces sufficient documentation in
the form of evidence outside the record to demonstrate that he is
entitled to relief However, a postonviction petitioner is not
enitled to @nduct discovery to obtain the necessary documentation

to warrant a hearing until such time as he demonstrates that a hearing
iS necessary.

Id., citing Ohio Rev. Code § 2953.21(A)(1)(€ple 2 Ohio St. 3d at 114Making matters worse,
Davis daims, isthat “each cause of action in a postconviction petition [may] not exceed three
pagesl[,]” meaning that death rowetitionerswith complex claims are not able to fact plead
extensively in an attempt to meet their initial burden to obtain a heddnat RagelD 8749, citing

Ohio Crim.R.35. In sum, “[a]lthough, the State must provide Mr. Davis ‘with a constitutionally
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adequate opportunity to be heard,” Mr. Davis has been d&wed this rudimentary process.
Id. at Pagell8751, quotind?anett v. Quarerman 551 U.S. 930, 952 (2007pavis argues that
“[d]eath is different. For that reason more process is due, not ldsciting Ohio Adult Parole
Auth. v. Woodardb23 U.S. 272 (1998)0ckett 438 U.S. 586\Woodson428 U.S. 280Howeer,
there is no provision in the statute, Criminal Rule 35, or anywhere else allowing extlodity
for death row petitioners to present their constitutional claims

Finally, Davis argues, even if tlpeocess is adequate in theory, in practice thetog of
postconvictiorrelief by Ohio courtss so rare that it fails to provide the meaningful opportunity
for relief required by the Fifth and Fourteenth Amendméaé&tition, ECF No. 6, PagelD 8750,
citing Keener v. Ridenou594 F.2d 581, 590 {6Cir. 1979);Allen v. Perinj 424 F.3d 134, 139
40 (8" Cir. 1970);Coley v. Alvis381 F.2d 870, 872 {&Cir. 1967)).

Davis raised a nearly identical claim in his first habeas petitthichwasrejectedbecause
“the Sixth Circuit has held that allegedas in state collateral proceedinggnnot form the basis
for habeas corpus relief.'Davis IX ECF No. 162, PagelD 9030, citingirby v. Dutton 794 F.2d
245, 247 (8 Cir. 19%)). Kirby has never been called into question, much less overaséd,
alleged errors arising solely out of postconvictidrhus, Claim Twent©One should be dismissed

asnot cognizable.

4. Claims Twenty-Two through Twenty-Six: Method of Execution and
Legal Injection is Unconstitutional

Dauvis raises the following claims witlspect tahe constitutionality oDOhio’s execution
statute and protocol:

Twenty-Two: Ohio’s statutory provisions governing the imposition of
the death penalty do not meet the prescribemhstitutional
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requirements and are unconstitutional, both on the& and as applied

to Mr. Davis, in violation of his rights under the Fifth, Sixth, Eighth,
and Fourteenth Amendments of the United States Constitution;
Twenty-Three: The State of Ohio canot constitutionally execute Mr.
Davis because the only means available under the law to execution him
violate his Eighth Amendment rights;

Twenty-Four: The State of Ohio cannot constitutionally execute Mr.
Davis because the only means available drecution violate the
Fourteenth Amendment’'s Due Process and Privileges or Immunities
Clauses;

Twenty-Five: The State of Ohio cannot constitutionally execute Mr.
Davis because the only means available for execution violate the Equal
Protection Clause of the Fourteenth Amendment; and

Twenty-Six: The State of Ohio cannot caibstionally execute Mr.
Davis because the only means available for execution depend on state
execution laws that are preempted by federal law.

(Petition, ECF No. 6, PagelD 8753-8835).

At the outset, the Court notes the Warden’s uncontradicted asdediobavis failed to
present these claims @ither of his state coupostconvictiompetitions(Return of Writ, ECF No.
17, PagelD9073, 9076-77) Davis’s failureto present the claims renders them procedurally
defaulted.

Moreover, theyare barred asmatter of law WhenDavis filed his Petitiomnd the Warden
filed the Return of Writ, the authoritative case on the cognizability of method of exedaiios ¢
in habeas corpus wa@slams v. Bradsha@WAdams III”), in which the Sixth Circuit held thédto
the extent that Adams challenges the constitutionality of lethal injection in gendrabtia
particular lethainjection protocol, his claim is cognizable in hab&a826 F.3d 306, 3121 (6"

Cir. 2016). However,shortly afterAdams lllwas handedawn, the Sixth Circuit began to alter
its jurisprudence.In In re Tibbets, the appellatgpanel, while acknowledging that it could not
overturnAdams Il emphasized that any challenge to a particular method of lethal injection was

properly brought under 42 U.S.C. § 1983, rather than in habeas. 869 F.3d 40%,@062617).
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In (Roland) Davis v. Jenkins capital habeas case, the Warden a#ikiedCourtto dismiss the
petitioner's method of execution claim in light lof re Tibbets. Chief Judge Sgus refused,
noting that“[tjhe Sixth Circuit has consistently held that ‘the prior decision remains controlling
authority unless an inconsistent decision of the United States Supreme Court reqdifieation
of the decision or this Court sitting en banc overrules the prior decisigqRdland) Davis v.
Jenking No. 2:10cv-107, 2017 U.S. Dist. LEXIS 161152, *4 (S.D. Ohio Sept. 29, 2017) (Sargus,
C.J.), quotingSalmi v. Sec’y of Health & Human Serva74 F.2d 685, 689 {B6Cir. 1985).
Nonetheless, the Court acknowledged #hadams IllandTibbettscould be read asontradictory,
and expressed its hope “that further authority from the Sixth Circuit or Supreme Coamnswier
the question of whethdribbettsandAdams lllare inconsistent and, if smesolve that conflict.
Id. at *5.
On October 25, 2017, the Six@ircuit provided precisely such guidance
A prisoner who challenges a method of execution as
unconstitutionally painfulmustidentify an alternative means by
which he may be executedslossidv. Gros$ makes clear that a
prisoner cannot invalidate his death sentence simply by asserting
thateverymethod offered by state statute will be unconstitutionally
painful. And as we explained above, the Court’s decision to
preclude this argument effectively divests us of habeas jurisdiction

over such a claim. . . The proper method for Campbell to bring
these claims is in 8 1983 actiop]

In re Campbell874 F.3d 454465-66(6" Cir. 2017) (emphasis in original), citir@lossip 135
S.Ct. 2726, 2739 (2015 rucially, heCampbellpanel also stated that the languagAdams Il
suggestinghat a claim challenging the general constitutionality of lethal injection was aigmiz
in habeas was “dictum [that] mischaracterizes Batams 1! andGlossip And, of course, dictum

in a prior decisiof-as opposed toleolding—does not bind future panels, including this one.”

11 Adams v. Bradshavé44 F.3d 481 (6Cir. 2011).
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at 464 (emphasis in original), citing 6 Cir.R. 32.1(b).

Davis argues that, becausere Campbellwas neither a Supreme Couxr anen banc
decision, it could nobvverruleAdams Il| and thus, may not alter, much less overrule, the holding
set forth inAdams lll(Traverse, ECF No. 29, Page®i380). He claims that[tlhe Campbelipanel
asserted that the languagediams llisypporting Mr. Davis’s claims is dicta, bGampbelirelied
on language itGGlossip. . . that was itself dicta.’ld., citing Glossip 135 S.Ct. at 27389;In re
Campbel] 874 F.3d at 4684. Further, Davis claimhat theln re Campbelpanels readingof
Glossipwas “also highly questionalj|§ as “[c]ognizability of lethal injection claims in habeas
corpus proceedings was not an issue before the Co@togsip” 1d.

This Court is bound b re Campbelk characterization dhe relevant language Adams
lll as dictaand its holding thaBlossipforecloses any challenge to method of execution in habeas.
More importantly, the Sixth Circuit, iim re Smith addressed the issue of whethrere Campbell
was still good law or if it had been abrogatedtbe Supreme Court’s decision Bucklew v.
Precythe The panel acknowledged the parenthetic8unklewthat “(if the relief sought in a 42
U.S.C. 8§ 198&ction would foreclose the State from implementine [inmate’s] sentence under
present law, therecharacterizing a complaint as an action for habeas corpus might be .proper)
In re Smith No. 17-4090, _ F. App'x ____, 2020 U.S. App. LEXIS 16768, 2020 WL 2732228,

*2 (6™ Cir. May 26, 2020)er curiam) (alterations in originaj)quotingBucklew U.S. ,

139 S.Ct. 1112, 112@019)(internal quotation marks and citation omitteéjoweverthe panel
held that:

Smith stretcheBucklewtoo far. Whether an espplied methoebf-
execution claim maype brought in habeas is not implicated by the
guestion presented iBucklew its holding, or its primary legal
reasoning. The Court iBucklewheld that prisoners bringing -as
applied methoef-execution challenges under § 1983 must satisfy
the BazeGlossip test, and the Court's analysis of the Eighth

102



AmendmentBaze andGlossipreflects this focus. Furthermotdill

v. McDonoughwas decided before and extensively discussed in
Campbel] 874 F.3d at 463, meaning that the new law to
implicitly overrule Campbellwould have to come frorBucklew
itself. Andwe cannot say that the parenthetical, combined with the
Court’s statement that the question of state laMghtbe relevant

to determining the proper procedural vehicle for the inmate’s
claim,” meaningflly alters the analysis i@ampbell

Id., quotingBucklew 139 S.Ct. at 1128 (emphasis addstihg In re Campbel] 874 F.3d at 460-
63 “For this reason, we must once again conclude that Smith’s proposed amendsmis pre
claims that are not cognizablehabeas in light c€ampbell” 1d. at *3.

In re Smith put to rest any ambiguity regarding then-cognizability of method of
execution claims irhabeas corpus Consequently, Claims Twenrfywo through TwentyFive
should be dismissed without prejudice. The Magistrate Judge notes that Davis igfaipltiet
consolidated § 1983 method of execution case pending in this Court, In re Ohio Lethal Injection
Protocol, Case No 2:1dv-1016.

As to Claim TwentySix, Davis argues that:

In relying on Glossip the court inCampbell appears to have
overlooked anystatutory claims in conducting its analysis. Thus,
even if this Court finds thatCampbell forecloses certain
constitutional claims, Mr. Davis should be permitted to proceed on
the statutory “fudamental defect” claim set out in his TweiSixth
Ground forRelief.

(Traverse, ECF N9, PagelD 8931, citing Petition, ECF No. 6, PagelD 88Eenif Davis’'s
“statutory defect” Claim Twentpix werenot foreclosed bylossipandin re Campbellwhich it
is, it wouldfail on its merits.Davis argues that

Ohio’s use of drugs, including controlled substances and/or
compounded drugs, to execute Mr. Davis will result in violations of
various provisions of the Controlled Substances Act (CSA), 21
U.S.C.88 801,et seq. the Federal Food, Drug and Cosmetic Act
(FDCA), 21 U.S.C. 88 30#t seq.and federal regulations issued by
the Drug Enforcement Agency (DEA) and Food and Drug
Administration (FDA).
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The Ohio lethainjection statute, Ohio Revised Code § 2949.22(A),
along with DRC'’s practices, policies and protocols used to carry out
that statute, are preempted by the Controlled Substances Act (CSA),
21 U.S.C. 88 80%t seq,.the Federal Food, Drughy@ Cosmetic Act
(FDCA), 21 U.S.C. 88 30Z%kt seq. and federal regulations issued

by the Drug Enforcement Agency (DEA) and Food and Drug
Administration (FDA).

(Petition, ECF No. 6, PagelD 8815-16).

Davis makes conclusory statements that “carrying out Ohio’s latijdtion laws as to
Mr. Davis stands as an obstacle to Congress’s full purposes and objectives behind thd/GSA a
the FDCA, and compliance with both Ohio law and federal law in this situegtionpossible
because compliance with Ohio law would breach federal law” and that “Ohietsion laws
that contemplate inclusion of controlled substancékearcourse of carrying out a death sentence
are expressly and impliedly preempted by the CSAiimplementing regulations.” (Petition,
ECF No. 6, PagelB816;see alsiMut. Pharm. Cq.Inc,, v. Bartlett 570 U.S472-73 480 (2013),
qguoting English v. Gen. Elec. Co496 U.S. 72, 79 (1990)4 state law may bempliedly pre
empted where it isirhpossible for a private party to comply with both state and federal

requiremerg’™)). Yet, formalistic recitations of the elements of a claim imsuficient to survive
a motion to dismiss under Fed.R.Civ.P. 12(h)(®)ch less state a plausible claim in habeas.
Davisclaimsthat the Ohio Department of Rehabilitation and Correction (“ODR@&¥not

procure any drugs permitted in its execution protocol withmldéting the CSAand its rgulations
(Petition, ECF No. 6, PagelD 8819, citing 21 U.S.C. § 844; 21 C.F.Rs 8306.03-05, 1306.}1
Specifically, he claims that ODRC'’s standard practice is:

[N]ot to provide in the course of that transaction a validepéati

specific prescription issued for a legitimate medical purpose by a

licensed halth professional authorized to prescribe drugs in the

State of Ohio. Instead, DRC provides only a certified copy of a
Death Warrant issued by the Supreme Court of Ohiorfanaate,
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not necessarily the same inmate who will be executed with the
particulardrugs obtained and/or ordered.

Id. at PagelD 881%emphasis in original) “Further, it is impossible for DRC to obtain a valid
patientspecific prescription for any drug to be used to carry out a human execution, since there is
no drug that has been approved by FDA for the purpose of carrying out a human eXeddition.

at PagelD 8820Moreover,Davis arguesthe DRC employees cannot lawfully procure, possess,

and dispense the execution drugs, because they are not being procured, possessed, and dispensed
in compliance with FDA and Drug Enforcement Agency (“DEA”) regulations whed tme
executions. Id. at PagelD 882423, citing 21 U.S.C. 88 331(a), 355(a), 393(b)(B41(a); 21

C.F.R. 88 130.22 1307.11; Ohio Rev. Code 88 29.01(l), 4765.39(C)(1).Davis claims that

human execution is not, and can never be, a validlab#|” use of the execution drudsecause

they are dangerous when usesidirected in executionsFor those reasons, Davis argues, the
State’s use of the protocol drugs in executions violdies-DCA. Id. at Pagell8823, citing 21
U.S.C.8 332. Moreover, he arguedat because thiopental sodium has never been approved by
the FDA, and none of the dysin the protocohasbeen the subject of an investigative new drug
application, much less approved for use in execution, the State’s use of the drugs violates the
FDCA and FDA regulation$or those reasons, todd. at PagelD882326, citing 21 U.S.C. §

321(p), 355, 812; 21 €.R. § 312.20(&b); Abigail Alliance for Better Devel. of Experimental
Drugs v. von Eschenbach95 F.3d 695, 697-98 (D.C. Cir. 1997).

Finally, Davis claims that the lethal injection statute and protocol that purport to enable
ODRC*to procure, obtain, import, purchase, dispense, distribute, possess and/or administer (and
any other terms of art under the CSA or FDCA) compounded drugs, including controlled
substances, as lethalection drugs, are in contravention of federal drugsld (Petition, ECF

No. 6, PagelD 8828)Davis asserts that any compounding of drugs for purposes of executions
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violates the CSA, because there is no legitimate medical purpose for an exekutairRPagelD
8829-33 citing 21 U.S.C. 88 353a, 353b, £1F.R.8 130711. As adherence to state laamd
federal law is impossible, Davis argues, Ohio’s lethal injection stategulations, and protocol
are preemptedld. at PagelD 8820834, quoting2l U.S.C. 8§ 903citing Bartlett, 570 U.S. at
479-80.
For two reasons, any habeas claim based on statutory preemption faces a heavy burden.

First, it is wellestablished that a “claim of a fedesshtutoryviolation will not be reviewed [in
habeas corpus] unless it alleges ‘a fundamental defect which ntiigeresults in a complete
miscarriage of justice [o]r an omission inconsistent with the rudimentary denudinfisr
procedure.” Reed v. Farley512 U.S. 339, 356 (1994) (Scalia, J., concurring in part), qudilhg
v. United States363 U.S. 424, 4280&2). Secongexcept as to the Medical Device Amendments
(inapposite here)‘[tfhe FDCA contains no preemption clausijégel v. Medtronic, Inc552
U.S. 312, 339 (2008) (Ginsburg, J., dissenting), and the express preemption provision in the CSA
iS narrow

No provision of this subchapter shall be construed as indicating an

intent on the part of the Congress to occupy the field in which that

provision operates . . . to the exclusion of any State lainesame

subject matter which would otherwise be witthe authority of the

State, unless there is a positive conflict between that providion

this subchapteaind that State law so that the two cannot consistently
stand together.

21 U.S.C. 8§ 903Moreover, implied preemption exists only under two cirstemces:

“Even without an express provision for preemption, we have found
that state law must yield to a congressional Act in at least two
circumstances.” First, “state law is naturally preempted textent

of any conflict with a federal statute.Semnd, we have deemed
state law preempted “when the scope of a [federal] statute indicates
that Congress intended federal law to occupy a field exclusively.”

Kurns v. R.R. Friction Prods. Cor®65 U.S. 625, 630 (2012), quotid@gosby v. Nat'l Foreign
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Trade Counci) 530 U.S. 362, 372 (200@reightliner Corp. v. Myrick514 U.S. 280 287 (1995).

In support of his implied preemption argument, Davis cdeszales v. Oreggnvherein
the Supreme Court reitated that “the CSA creates a comprehensive, clegpdatory regime
criminalizing the unauthorized manufacture, distribution, dispensing, and possession of
substances.” (Petition, ECF No. 6, PagelD 8818, quoting 546 W35220 (2006). Davis’'s
reliance orGonzaless curious, sincé that casgthe Supreme Couthield that CSA’s preemption
did not extend toempoweing the Attorney General tpromulgatingrules and regulations
prohibiting doctors from prescribing controlled substances under Oregon’s Death Witty Digni
Act (known as “Medical Aid in Dying,” or “MAID”). 546 U.S. at 2489, 27475. In that case,
the Attorney Generalas acting under his uncontroverted rulemaking authority with respect to the
relatively novel practice of legal MAIDDavis, on the other handioes noidentify any instance
in which the Attorney General or Secretary of Health and Human Seatieaspted toegulate
the use of controlled substances in lethal injection. Moreover, the constitutioofligghal
injectionin generahas been upheld repeatedyee, e.gGlossip 135 S.Ct. at 27333; Baze v.
Rees 553 U.S. 35, 63 (2008) (Alito, J., concurring), cit@gegg v. Georgia428 U.S. 153, 175
(1976) (opinion of Stewart, Powell, and Stevens, Hill)y. McDonough 547 U.S. 573580-81
(2006). In sumpreemptionwas not gpersuasive argumemt Gonzales/. Oregon andit is even
lesspersuasivénere.

Moreover, Ohio’s lethal injection statute, regulations, and protocol cannot be said to
conflict with federal law. The undersigned agreeth Davisthat, if his preenption argument
were acceptedt, would be impossible to implemetiite lethal injection protocol of Ohio drevery
other state that uses the methodet, not only hasStates’ use of lethal injection been upheld

repeatedly, the federal government has eadnts intent to resume executgvia lethal injection.
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In re: Federal Bureau of Prisons’ Execution Protocol Lit@55 F.3d 106 (D.C. Cir. 2020). Thus,
Davis’s argument, if accepted, compels the conclusion that the federal goversinmepiiditly
preempting state lethal injection laws to make lethal injeetithe federal government’s intended
method of executier-impossible. Suchan outcome is dubioug not absurd, and Davis offers
no caselaw in support. In light of the above, and the strongesteem comity and federalism that
compel this Court to be cautious when determining preemp@tam TwentySix is without

merit, andshould be dismissed.

E. Pretrial, Trial , and Sentencing Claims for Relief

1. Claim Eleven Resentencing Procedures Violatedrederal and State
Constitutions

Davis argues that the first resentencing violdtisd=ourteenth Amendment right to equal
protectionbecause, in light dPenix defendants sentenced to death ligraejudge panel were
treated unfairly visa-vis those sentenced to death by a jury, because only defendants in the former
group could be sentenced to death upon resentencing (Petition, EGHdgelD 871011, citing
McCoy v. Court of Appeatsf Wisc., Dist. 1486 U.S. 429, 435 (1988&%riffin v. lllinois, 351 U.S.

12, 17 (1956); Ohio Rev.d@le§ 2929.06;Penix 32 Ohio St. 3d at 372 Davis claims thathe
second resentencimplated his Due Process right®cause under the law in effect, he could only
be resentenced to death by the original thuege @mnel yet, even though the original panel could
not be reassembled, the new panel rejected Davis’'s motion to withdraw his jury waiver, and
resentenced him to deatld. at PagelD 812-13, citingLandgraf, 511 U.S.at 266; Ohio Rev.

Code 88 2929.03292906, 2945.05, 29496. Heconcludes by arguing that both the first and
second reseanhcings violated thEx Post Fact@lauseof the federal constitutigrithe state court

was required to apply the statute as written at the time of Mr. Davis’s crimelo dtherwise
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violates the Fth, Eighth and Fourteenth Amendments. Retroactive legislation is prohibited under
these Constitutional provisionsld. at PagelD 814, citingU.S.CONST. ART. |, 8 10, amend. V,

VI, XIV; Carmell v. Texas529 U.S. 513 (201); Landgraf, 511 U.S.at 266; Lindsey v.
Washington301 U.S. 397 (1937)n re Medley 134 U.S. 160 (1890abrogated on other grounds

as discussed in Hilton v. Braunsk#l81 U.S. 770, 775 (198 alder, 3 U.S. 386.

As the Wardemotes this Courtpreviouslyrejected Davis’s argumesthat the different
panel for resentencing constituted @npost factwiolation, and heldhat the differentiation of
Davis fromPenixdid not constitute an equal protection violati@eturn of Writ, ECF No. 17,
PagelD9062, citingDavis 1X ECF No. 162, PagelD 8992).Judge Graham noted thtite
difficulty in reassembling the jury for resentencing was not an issue with ajuligee panel,
which was a rational basis upon whitle Sate could differentiate Davis frofenix. Thus, any
equal protection claim was not viabldudge Graham continued by explaining that the change
the statutdo allow for a different threpudge panel was procedural, rather than substantive, in
nature,and a procedural change, no mattew significant, cannot form the basis of enpost
factoclaim. Davis IX ECF No. 162, PagelD 89903, quotingCorbitt v. New Jerseyt39 U.S.
212, 226 (198); Dobbert v. Florida 432 U.S. 282, 2997 (1977. Moreover, since the statute
allowed for adeath sentence upon resentencing, just as in the original trial, there was no greater
punishment possible, and tharas procedural in nature. Accordingllge Twelfth District found
that there was nex post factoviolation and that applyingthe amended®hio Revised Cod&
2929.06(B) retroactively did not violate the Ohio or federal constitut@avis X| 2012Ohio-
787,at 1 62 aff'd Davis XIV, 20140hio-1615,1 4455.

In his Traverse, Davis concedes thatghevamen of his Due Process and Equaldetmn

claims aradentical (ECF No. 29, PagelD 927Mle also argues th&tavis XIVdid not reach the
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merits on his claimgespite hidairly presening it. 1d. at PagelD 9271, citinBavis XIV, 2014-
Ohio-1615 State Court Record, ECF Ne4&, PagelD 5884)He claims that the Supreme Court’s
discussion irDavis XIVof its holding inDavis Il that Penixdid not apply to Davis was not an
adjudication on the meritsy the Davis XIVcourt, becausd was contained in the background,
rather than analysis, semti of the opinion.ld., citing 20140hioc-1615at 1 2226. Davis notes
that, in his appeal from the first resentencing, the Supreme Court oirObavis IVrefused to
revisit its holding inDavis II, and the Sixth Circuit held th&@tavis IXs implicit affirmation of
Davis Il was not an adjudication on the merifBherefore, Davis claims, AEDPA deference did
not apply (Traverse, ECF No. 29, PagelD 9Zitg Davis X 475 F.3d at 779).

Further while theDavis Xcourtheldthat the denial of his waiver withdrawal at the first
resentencing did not constitute an equal protection violatith F.3d at 7780, Davis argues that
the rational basis identified by the Sixth Ciredithe possibility that the original thr¢edge panel
could be reassembledvhaeas the original jury could netdid not apply to his second
resentencing (Traverse, ECF No. 29, PagelD 9274, citing Ohio Rev. Code § 292T006{8 )X
475 F.3d at 79-80). Given thaDavis X in dicta, cast doubt aifie continued validity of a jury
waiver twentyfive years after the initial trial, Davis argues that the enforcement of hisgaivner
in the second resentencing violated his right to equal proteddoat PagelD 92745, citing 475
F.3d at 780-81.

However,portion ofDavis Xnot discussed by Davis is fatal to his equal protection claim.
The opinion noted the longstanding Sixth Circuit and Qitecedent that pury waiver in the
initial trial will not be valid in the event of a retrial rthe conviction is reversedavis X 475
F.3d at 78081, citingSinistaj v. Burt66 F.3d 804, 808 {BCir.1995);United States v. Grotl682

F.2d 578, 580 (B Cir. 1982);United States v. Le&39 F.2d 602, 606 {6Cir. 1976);State v.
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McGee 128 Ohio App. 3d 541, 545 (Ohio App¢ Bist. 1998). However, the opinion continued
thatMcGeewas “not directly on point, becauBavis is not facing a new indictméiit I1d. at B1
(emphasis added). That Davis was being resentenced with his underlying conviction intact, as
opposed to a completely new determination of guilt, is a rational basiedting Davis differently
thanMcGee. It is reasonable to infer froMavis XthattheSixth Circuit was dubious of tiétate’s
argumentthat a jury waiver made in 1984 would be valid almost tweiwg years hence
However, meraincertaintyis not itself grounds for an equal protection claamd because there

is no independent basis upon which this court could find a due process violation, both the Equal
Protection and Due Process claims, fden assummpde novareview is proper.

It is undisputed that the Supreme Court of Gdamined andejected Davis'laim that
the second resentencing violated the federal constitutiex’Bost FactaClause and the Ohio
constitution’s Retroactivity Claus@®avis XV,20140hio-1615 at 1 4%65. Thecourt reterated
“The General Assembly has cleagkpresseds intent that R.C. 2929.06(B) apply retroactively.”
Id. at 148 (internal quotation marks omitted), quot@tate v. White20120hio-2583at{ 3Q The

court further explained that

(1) a defendant does not face greapamtential senterec on
resentencing than in the original sentencing;

(2) the defendant does not have a vested or accrued right to be
sentenced by a jury;

(3) the defendant does not face any greater burden on resentencing;

(4) the defendant is not beingmtived of a reliance or vested
interest in finality,and

(5) the State does not obtain a new right at the expense of the
defendant, the statute is remedial, rather than substantive in nature,
and its application did not violate the Retroactivity Clause.

Id. at 1 4853, citingWhite 20120hio-2583at 1 12, 1214, 3437, 41, 4344. Similarly, the
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court applied its holding ikVhiteto Davis as to th&x Post FactcClause finding that it did not

fit into any of thecategories oéx post factéaws set forth irCalderand its progeny. Specifically,
the revision to Ohio Rev. Code § 2929.06(8J not: (1) transform his murder and firearms
specification from innocent to crimafly culpable conduct; (2) make the crimes greater in degree
than wha they were committed; (3flict a greater punishment upon resentencing; or (4) lessen
the evidentiary burden required to convict a defendant of the crilteat I 54, quotingalder,

3 U.S. at 390White 20120hio-2583, at | 64.

Davis argues thaDavis XIVwas contrary to clearly established federal,lawd thus,
AEDPA deference should not be accorded the decision. Specifically, he argues that had potent
sentence was enhanceplon resentencgy in support, he argues that, because the origimeé
judge panel could not be reconstitutadjeath sentenceowld not have been possible under the
old version of the statute, but would be possible under the revised statute (Tra@&rd&.R29,
PagelD 9273, citin@obbertv. Florida, 432 U.S. 282,30 (1977) Ohio Rev. Cod& 2929.06(B)).

Yet, Davisignores the conclusion MWhitethat “[a]pplying R.C. 2929.06(B) to a defendant whose
case was remanded for resentencing after tlo&iggon became law is analogous to extending an
unexpired statute of limitations.” 201@hio-2583, at § 62, citintogner539 U.S. at 618 As
Whitewas not reversed or modified by the United States Supreme i@@uny casethe decision

in Davis XIVcould not have been “clearly established federal’lafso, because the retactivity

of Ohio Rev. Code § 2929.06(B) is a question of law, the decision could not havassthon

an unreasonable determination of the facts in light of the evidence presented irtdrm@ta

proceeding.” 28 U.S.C. 8§ 82(d)(%2). Thus, Claim Eleven should be denied.

2. Claim Twelve: Inability to Inspect Grand Jury Transcripts

Davis argues that he had a particularized need tineggand jury transcriptspecificaly,
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the need to prepare and present a complete defense, and that himimedhed theState’s
presumptive need to keep the testimony secret (Petition, ECF No. 6, Bad&Riting Crane v.
Kentucky 476 U.S. 683, 690 (1986Falifornia v. Trombe#, 467 U.S. 479, 485 (1984Jtate v.
Sellards 17 Ohio St. 3d 169, 1723 (1985)State v. Greer66 Ohio St. 2d 139 (1981)He claims
that there was no need for secrecy at the time hergaaring for trialsince “[tjhe witnesses had
already testifid before the grand jury . . . If the prosecution had any concerns about shielding the
identity of grand jury witnesses, due to safety concerns or any other reason, they could have sought
a protective order prohibiting particular evidence from being discloded.”

Davis argues that, despite fairly presenting the claim on direct appeal, the & @warh
of Ohioviolated clearly established federal lawits conclusory holding that “nothing ithe record
indicates that appellant failed to receive a fair trial because he wasovaied with the grand
jury testimony,]” and thus, AEDPA deference is not appropr(aiaverse, ECF No. 29, PagelD
9280, quotindgdavis I, 38 Ohio St. 3d at 365). The Court need not address this argument, however,
because Davis overarching claim-thathis inability to access the grand jury transcripts denied
him full knowledge of the evidence that might be used against him, and thus, deprived him of his
constitutional right to present a complete defensespeculative. Nowhera the Petition or
Travese does Davis identify what evidence he thinks is contained in the transcripts, sauch le
how the outcome of his trial and sentencings would have been different if he had hadattees
transaipts. Rather,Davis is asking, more than thirty years after the grand jury issued the
indictment against him, for a grant of discovargee the transcript that he mighbrmulate a
theory based on what might be contained in tli€raverse, ECF No. 29, Pagef279, citing
Bracy v. Gamley, 520 U.S. 899, 9089 (1997)). Such speculation is not even sufficient under

Fed.R.Civ.P. 8see Ashcroft v. Igbab56 U.S. 662, &-79 (2009)X“Rule 8 . . . does not unlock
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the doors of discovery for a plaintiff armed with nothing more than conclusions”), muchdess t

Rules Governing 8§ 2254 Cases; consequently, Claim Twelve should be dismissed.

3. Claim Thirteen: Discriminatory Selection of Grand Jury Foreperson
in Violation of Fifth, Sixth, Eighth, and Fourteenth Amendments

Davis claims that th@residing Judge of the Court of Common Pleas selecting the grand
jury foreperson, who need not be part of the venire, is arbitrary and the resultingsglemtess
is racially discriminatory, and thus, unconstitutional (Petition, ECF No. 6, PagelD &g,

Ohio Rev. Code § 2939.02). “Further, according to Hamilton Cg@itio] Common Pleas Judge
[Melba] Marsh, the common pleas judges in Hamilton County, which adjoins Butler County,
regularly exercised their statutory prerogative to select grand jury forepersonsBased upon

the evidence regarding Hamilton County, counsel have reason to believe that the gaoperim
procedures were used at the time of Mr. Davis’s indictment in Butler County, an adjauirty.t

Id. atPagelD 8718.

In Hughbanks v. HudsqrPetitioner Gary L. Hughbanks, Jr. was indicted by a Hamilton
County grand jurywith a Caucasiaforewoman chosen by Judge Marsh, who also presided over
Hughbanks’s trial. The undersigned examined and rejected a claim based on racially
discriminatory grand jury foreperson selection, finding that ‘tB8epreme Court of Obis
adjudication [against Hughbanksjvas not ‘decision that was contrary to, or involved an
unreasonable application of, clearly established fedemal™ No. 1:0%cv-111, 2018 WL
9597457, *3536, quoting 28 U.S.C. § 2254(d)({$.D. Ohio Sept. 7, 2018) (Merz, Mag. Jl
other words, Hughbanks actually had a basis for his claim, and it wasatithiling Davis, on
the other hand, seems to abidhat Butler County’ggeographic proximityo Hamilton County

causedt to adopt the latter's supposedly discriminatory grand jury foreperson selection policy.
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Yet, he offers ndactsin support thereofAs speculationwithout morecannot serve as the basis

for a viable habeas claj@laim Thirteen shoulthe dismissed.

4. Claim Fourteen: Trial Court Prohibiting Elbert Avery from Testifying
During Guilt Phase

In Davis’s casen-chief, his counsel attempted to call Elbert Avery as/@ Witness to
rebut Anthony Ferguson’s testimony that Ferguson had seen Davis shoot Butler. Specificall
Avery was prepared to testify that Ferguson had told him that Ferguson had not seen Davis shoot
Butler(Petition, ECF No. 6, PagelD 8720). The panel refused to allow Avery to testifysaead
allowed counsel to introduce a proffer of Avery’s anticipated testimady.quoting Trial Tr.,

ECF No. 53, PagelD 75186; citing Trial Tr., ECF No. 8, PagelD 7495 Davis argues that the
proffer carred less weight than if Avery had testifjehd thathe lack of live testimony deprived
him of his fundamental right to present a complete defendeat PagelD 872@1, quoting

Chambers v. Mississippi10 U.S. 284, 302 (1973)ashington v. Texa888 U.S. 14, 19 (1967).

Despite the claim beg available to Davis on direct appeal, he did not raise the issue until
his first postconviction petition in state court. Consequently, the Twelfth District found that the
claim was barred byes judicataanddid not address its merits (Traverse, ECF R®. PagelD
9287, citingDavis V| 1996 WL 551432, *9). This adequate and independent state ground
forecloses habeas reliefAs to Davis’s alternativeargument that appellate coungebvided
ineffective assistander failing to raise the issue on direct app Davis noteghe Sixth Circuit
opinion inHoffner v. Bradshaw Id. at Page 1D 9288citing 622 F.3d 487 {&Cir. 2010). The
Hoffner courtheld that“since at least 1996, Ohio law has provided sufficient guidance on what

constitutes agood causefor a late filing under Rule 26(B)Furthermore, as of January 1996,
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‘the time constraints of Rule 26(B) were firmly established and regularly fetl6w 622 F.3d at
504-05, quotingParker v. Bagley543 F.3d 859, 861 {6Cir.2008);Monzo v. Edward<281 F.3d
568, 578 (8 Cir. 2002) Moreover, the courheld that while it had“in prior cases, found Rule
26(B) not to be an adequate and independent ground on which to find procedural default, those
precedents are not applicable here because Rule 26(Bjirm&g established and regularly
followed by June 2006.'d. at 505, citing Parker, 543 F.3d at 862.
Davis’s direct appeals from hisonviction and first resentencirgccurred before Rule
26(B) was aacted but his direct appeal from his second resentencing happegieafter its
enactment Also, Davis moved under Rule 26(B) to reopen his direct appeal in b8©88id not
raise his claim in the applicationThus, procedural default is an adequate and independent ground
upon which to find théneffective assistance of appellate courtéaim procedurally defaulted.
Moreover, heclaim fails on its merits. As discussed above, the® more thasufficient
evidenceto convict Davis for the murder of Butleeven if Ferguson’s testimony were to be
discounted. Further, whilidne reduction oAvery’s testimony to a proffer may haypeevented
Davis from defending himselfin his preferred manner, that retioa was not completely
prejudicial. Davis was able to introduce Avery’s statement impeaching FergithontwAvery
being subject tarossexaminationthat could have dmagedAvery’scredibility. This falls well

short of the prejudice required foS#ricklandclaim, and Claim Fourteeshould be dismissed.

5. Claim Fifteen: Capital Specification was Invalid

Davis argues that the sole specifica allowing prosecutors to seek the death penalty was
Davis’s 1971 conviction for seonddegree murder, arising frorilling his estanged wife,

Ernesting(Petition, ECF No. 6, PagelD 8722). The death penalty specification was under Ohio
116



Rev. Code §29204(A)(5), which is a prior purposeful killingld. Davis argues that he killed
Ernestine in a heat of passion and without any premeditatiopurposeand thuslacked the
requisitemens reafor the specified prior offenseld. at PagelD 87223, citing State Court
Record ECF No0.4-19, Pagel202829. Absent a proper death specification or other aggravating
circumstance, Davis argues, his “conviction on this aggravated specification dedthisentence
are unconstitutional and must be vacatettl’ at PagelD8723. The parties agree that the last
reasoned court decision wlaavis VI in which the Twelfth District found the claim procedurally
barred by failing to raise it on direct appeal. 1996 WL432 at *4, citingState v. Len{Z70 Ohio
St. 3d 527, 5228, paragraph one of the syllabus (199dudge Grahameliedin parton the
Twelfth District’sres judicataruling to deny the claim in Davis’s first habeas petiti@avis 1X
ECF No. 16-2, PagelD 8967-74.

Davis argues thddavis Vlwas notan adjudication on the merits of his claivet, even
if res judicatawere not an adequate and independent state ground, Daaisidgs meritless As
Judge Graham noted, “Where a defendant seeks to attack a prior conviction used to enhance the
penaltyfor a later conviction, the defendant must show that . . . the prior conviction was infected
with constitutional error.”Davis IX ECF No. 162, PagelD 8969, citinBarke v. Raley506 U.S.
20, 29 (1992)Johnson v. Zerbs804 U.S. 458, 468 (1938Fuppett v. Duckworth8 F.3d1132,
1136 (7" Cir. 1993). At the time Davis was convicted skconddegree murder, the statute
pertaining to that offensequired a finding of purposeful killingDavis’s guilty pleavas at the
very least, a decision not to contest the finding that he purposefully killed Ernestine. Auatinst
uncontested findinghe letter from Davis’s neighbor cannot, by itself, render the conviction for
second degree murder unconstitutional. Thus, using Davis’'s 1971 conviction apitak ca

specification wasot constitutionallymproper, and Claim Fifteen should be dismissed.
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6. Claim Seventeen:Denial of Motion to Sever

Davis daims that therial court’s denial of his motion to sever Counts One (aggravated
murder) and Two (possessing a weapon under a disability) caused him to waive his right to a jur
trial and proceed before a threelge panel Davis, on advice of trial counsékelievedthat the
introduction of his prior murder conviction, the reason for the “disability,” wdwdge so
prejudicecthe ury that he could have never gotten a fair hearing on the aggravated murder count
(Petition, ECF No. 6, PagelD 8729, citing State Court Record, ECF-1i®, RagelD 19689;

ECF No. 446, PagelD 64597rial Tr., ECF No. 51, PagelD 721-15, 7221). Consequently,
Davis argues, his waiver was not knowing, intelligent, and voluntdryat PagelD 8730. Davis
claims thathe unconstitutional waiver of his jury right was a structurakefor which no showing

of prejudice is requiredNonetheless, he argues, he was prejudiced because, had the motion to
sever been granted, his prior conviction would have been excfuatadrial of the aggravated
murder count under Ohio R.Evid. 403. Thus, there is a reasonable probability that the jury would
not have voted in favor of conviction and death sentence, and the lack of a jury verdict nedermi
confidence in the outcome, as evidenced by remand for resentencinTnamerse, ECF No. 29,
PagelD 93@-06, citingFry v. Pliler, 551 U.S. 112, 1222 (2007);Sullivan v. Louisian&08 US.

275, 28082 (1993) Hicks v. Oklahomad47 U.S. 343, 346 (1980dams v. United State317

U.S. 269, 275 (1942)

Davis argues that he fairly presented his federal constitutional twaime Supreme Court
of Ohio on direct appeal, but that court only evaluated his Ohio statutory claim; thus, no AEDPA
deference applies (Traver&sCF No. 29, PagelD 9306-07, citibgavs I, 38 Ohio St. 3d at 364;

Ohio Rev. Code § 2929.022(A))et, as Judge Graham not&hvis 1X ECF No. 162, PagelD
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8975,the Supreme Court of Ohio went into much greater detail than suggested by Diawis.
court held thaDavis'’s:
[F]urther contention that he wakrced' into waiving his right to a
jury trial because of thpossibilitythat the jury would not follow a
curative nstruction raises a mere risk of prejudice that can be best
described as speculative. . . . A jury isi®e&td capable of

segregating the proof on multiple charges when the evidence as to
each of the charges is uncomplicated.

38 Ohio St. 3d at 364 (emphasis in original), citBgencer387 U.Sat 562; State v. Torres66
Ohio St. 2d 340, 3434 (1981) As the Supreme Court discussedSpencer there is no
constitutional bar against prior crimes being mentiond87 U.S.at 562. MoreoverDavis’s
argunent that, but for thgoinder of the counts, the prior murder conviction would have been
exduded, is speculative at best. The prior murder conviction was the basis upon which he was
charged withaggravatednurder and a capital specificatiahis reasoable to conclude that the
conviction would have been introduced to prove the capital specificatioit,iamell-established
that a prior conviction may be introduced to prove, among other things, a necessary element of a
crime. See, e.gid. at 56Q Fed.R.Evid. 404(b)(2); Ohio R.Evid. 404(Byee also State v. Allen
29 Ohio St. 3d 53, 54 (1987) (when a prior convictioansform[s] the crime itself by increasing
its degreel[,]” it becomes “an essential element . . . and mulgrbenstratetieyond aeasonable
doubt.”). The Supreme Court of Ohio’s rejection of Davis’s argument that a jury would not adhere
to a limiting instruction as speculativas wellreasoned anshouldnot be disturbed by this Court.

As thetrial court’s denial of Davis’s motiorotsever was not unconstitutiontdat denial
cannot serve to reed his waiver less than knowing, voluntary, intelligent. Claim Seventeen

should be dismissed.
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7. ClaimsEighteenand Twenty. Death Sentence is Disproportionateand
the Product of aConstitutionally Inadequate Proportionality Review

In Claim EighteenDavis arguesthat the trial court panel's conclusion thae sole
aggravating factor, his 1971 homicide conviction, outweighed the extensive mitigation evidence
presentedesulted in a death seence that was disproportionate, in violation of the Fifth and
Fourteenth Amendment®etition, ECF No. 6, PagelD 8732; Traverse, ECF No. 29, PagelD 9313,
citing Ohio Rev. Code § 2929.0Byitts v. Lucey469 U.S. 387, 401 (1985)nited States v.
Hopper, 941 F.2d 419, 422 (BCir. 199)). Davis cites several Sixth Circuit decisions in which
death sentences were upheld only after much greater aggravating circumstancesuidless
mitigation evidence.ld. at PagelD 8733iting Reynolds v. Bagley98 F.3d 549, 560 {6Cir.
2007);Baston v. Bagley420 F.3d 632, 6335 (6" Cir. 2005);DePew v. Andersoi11 F.3d 742,
74647 (6" Cir. 2002). Davis claims that there was no adjudication on the mefithis
constitutional claimas the Supreme Coudf Ohio only analyzed the appropriateness of the
sentence under tiatatestatuteas follows: “We have approved death sentences in cases in which
the priormurdereonviction specification under R.C. 2929.04(A)(5) was the sole aggrgvat
circumstance psented.” (Traverse, ECF No. 29, PagelD 9316, quotingDavis XIV, 2014
Ohio-1615, at T 117). Davis claims that even if this analysis were to have reached the
constitutional issue, it wouldave been an unreasonable determinatiotheadeath sentences
both cases cited by thHgavis XIVcourt were later vacatad federal habeas proceedings. at
931647, citingTaylor, 78 Ohio St. 3d 1&rit of habeas corpus granted &aylor v. Mitchel] 296
F. Supp. 2d 784 (N.D. Ohio 200%tate v. Mapesl9 Ohio St. 3d 108 (198%)onditional writ of
habeas corpus aff'd at Mapes v. Ta388 F.3d 187).

In Claim Twenty, which is closely related, Davis argues that the Supreme Court o Ohio’
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proportionality review, bycomparingDavis only with casesin which a death sentence was
imposeddid not comport with due proce@Betition, ECF No. 6PagelD8739, citingTaylor, 78

Ohio St. 3d 156Mapes 19 Ohio St. 3d 108). Davis claims that the proportionality review scheme
is “ethicallyindefensible,” because it d®@ot consider similarities between the capital defendant
and defendants in cases where the death penaltpatamposed Id. at PagelD 8740, quoting
State v. Murphy91 Ohio St. 3d 516, 562 (2001) (Pfeifer, J., dissenting).

This review process preseritseeconstitutional problems, Davis arguesirst, by only
evaluating against cases in which the death penalty is imptheedeath penalty is no longer
“limited to those offenders who commit ‘a narrow category of the most serious ‘cainteshose
extreme culpability makes them ‘the most deserving of executidd.”at PagelD 8741, quoting
Kennedy v. Louisian&54 U.S. 407420 (2008);Roper 543 U.Sat568; Atkins v. Virginia 536
U.S. 304, 319 (2002)Secondeachtime the death penalty is impasin a less serious case, the
bar for what crimes argufficiently heinous to impose the death penalty diminishes, leading to an
evergreater number afircumstances which the death penalty could be appliéd. at PagelD
8743. Third, Davis claimsthe analysi€ontravene§regg which according to Davisheld that,
if a state conducts a proportionality review, then that review is constitutinlyaf cases in which
the death penalty was not imposed also consideredd. at PagelD 8742;iting Zant v. Stephens
462 U.S. 862 (1983)5regg 428 U.S.at 205. Specifically, tie proportionality review scheme’s
“faillure] to properly narrow the reach of its death penalty fails to pass tdistal muster
because it will result in arbitrary, capricious discriminatory death sentences.” (Traverse, ECF
No. 29, PagelD 9328, citingvalker v. Georgia555 U.S. 979 (2008) (statement of Stevens, J.,
respecting the denial of writ of certiorafjurman v. Georgia408 U.S. 238, 309-10 (1972)).

As to Claim Eghteen, Davis cites no caselaw, and the Court is not aware of any, in which
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the Supreme Courhas held that a death sentence was unconstitutideabite there being
substantial mitigating evidence and a prior murbeing the sole aggravating circumstance.
Moreover, while the sentencesTiaylor andMapeswere vacated in habeas, neither sentence was
voided for lack of proportionality. Indeed, Traylor, Judge James Carr noted that:

[W]hen the state courts have engaged in a proportionality review,

the district court's review is limited. The district court is to examine

the state's proportionality review only to determine whether the

imposition of death on the petitioner is patently unjustsbocks

the conscience; the court is not to seeguodss the stateourt's

comparison of other cases in which the death penalty was imposed.

Moreover, the Sixth Circuit in a recent opinion stated that because

“proportionality review is not required by the Constitution, states

have great latitude in defining the pool chses used for

comparison.”
296 F. Supp. 2d at 830, quotingBuell v. Mitchel] 274 F.3d 337, 369 {6Cir. 2001);
Kordenbrock v. Scroggy80 F. Supp. 867, 899 (E.D. Ky. 198&ccordingly, the tricourt’s
proportionality review was not a violatiorf alearly established federal law28 U.S.C.§
2254(d)(1). Even considering all thenitigating evidence, the trial coufihding that the single
aggravating circumstaneepreviousy killing an estranged significant othehe exact crime for
which the original thregqudge panel convicted hiland sentenced him to death in 1984
outweighed those mitigating factod®es not “shock the conscience.” Thus, the undersigned

cannot find thathe state courts’ proportionality review violated due process or corestittruel

and unusual punishment, and Claims Eighteen and Twenty should be dismissed.

8. Claim Nineteen: Insufficient Evidence to Support a Conviction for
Aggravated Murder

Davis argues that ¢htestimony and evidence introduced against him at trial were

insufficient to support a conviction for aggravated murder. In supgpavis emphasizethat
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The testimores of Denmak, Massey and Rokrtsonat trial were
inconsistentand often contradictorigoth with each other anaith
thetestimony of Fergusobefare the grand jury

Massey'’s identification obDavisdid not occur until four days after
the killing, and was the product of unconstitutionally suggestive
police procedures

Coleman’s testimony that Davis had acquired the gun for the
purpose of protection, rather than to Blitler; and

Aldridge’s testimony thatDavis appeared iratat the time of the
killing (which Davis argues shows he lacked tbguisitemens rea
for aggravated murder).

(Petition, ECF No. 6, PagelB®73537, citingState Court RecordeCF No. 428, PagelD 3188
89; Grand JuryTr., ECF No. 51, PagelD 71252; Trial Tr., ECF No. 2, PagelD 7240, 7351,
7360-61, 7373-75738285, 7417, 7424-26Trial Tr., ECF No.5-3, PagelD7450, 7499, 7503,
7569) Given this inadequate evidence, and the lack of deoxyribonucleic acid or other
circumstantial evidence tying Davis to the murder argues thahe State could not prove the
“prior calculation and design” element of aggravated murder beyond a reastmattiieand thus,
his conviction and death sentence were unconstitutiddast PagelD8737-38 citing Jackson v.
Virginia, 443 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970%tate v. Robbin$8 Ohio St.
2d 74 (1979)State v. Cottons6 Ohio St. 2d 8 (1978).

Davis claims that thiag reasoned state court opinion vizavis I, in which the Supreme
Court of Ohio did not address whether Davis acted with prior calculation and d2swgmargues
that the state court’s failure to do so means that “the state court’s adjudicatios @se was
based on an unreasonable determination of the facts in light of the evidence presented in sta
court.” (Traverse, ECF No. 29, Page®32223, citing State v. Walkerl50 Ohio St. 3d 1509,
20160hio-8295,91 1719, State v. Braderf8 Ohio St. 3854, 20030hio-1325,11 6265; State

v. Keenan81 Ohio St. 3d 133, 1568 (1998) (Moyer, C.J., dissentimg parl, writ of habeas
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corpus granted in part by Keenan v. Bagldyp. 1:0tcv-2139, 2012 WL 1424751 (N.D. Ohio
Apr. 24, 2012)Dauvis II, 38 Ohio St. 3d at 366

“The General Assembly has determined that it is a greater offense to premeddaizo
ahead to purposely kill someone. All pricalculatioranddesign offenses will necessarily
include purposeful homicides; not all purposeful hadgs have an element of prior calculation
and design.” Walker, 20160hio-8295, at  18. Nonetheleshe Supreme Court of Ohio has
repeatedly rejected any “brighhe test that emphatically distinguishes between presence and
absence of prior calculatioand design. Instead, each case turns on the particular facts and
evidence presented at trialld. at { 19(internal quotation marks and citations omitte@hio
courts have traditiongl considered three factors: “(1) Did the accused and victim leamiv
other, and if so, was that relationship strained? (2) Did the accused give thought or prefmarati
choosing the murder weapon or murder site? and (3) Was the act drawn out or ‘an almost
instantaneous eruption of events?d. at 1 20, quotingaylor, 78 Ohio St. 3é&t19. Factor one
weighs heavily in favor of finding prior calculation and design; Butler had been Davisia live
girlfriend prior to separatingess than a week before the murdéractortwo has evidence in
support of and against a finding of prior calculation. As discussed above, Colemaeddbktt
Davis asked him to buy the firearm and ammunition fordefénse; yetDavis had the loaded
firearm on his person when he approached Butler at the American Legion, and continwed to ha
it as he and Butler went outside to talk, despite there being no evidence that Butlengdgpd a
of threat to Davis.As to factor three he circumstances surrounding Davis’s killing of Butler
notneatlyfall into eithercategory While therewvas no evidencéhat Davis went to the American
Legion intending to kill Butler, Davis and Butler were together for more than half an houtqori

the killing. In light of theevidence presentea finding of prior calculation andesignis not

124



unreasondke, and Claim Nineteeshould be dismissed.

V. CONCLUSION

For the foregoing reasons, tMagistrate Judge recommends that Daviggsition (ECF
No. 6)be DISMISSED, and that judgment should be entered in favor of the Warden amst agai
Davis The undersiged concludes thato reasonable jurist would find thBfvis “has made a
substantial showing of the denial of a constitutional right,” 28 U.S.C. § 2253(cj(®ould
disagree with this conclusiamith respect t@ny of theclaims,and recommends thBeitionerbe
denied a certificate of appealability anaitthis Court certify to the Sixth Circuit that any appeal

would be objectively frivolous and therefore should not be permitted to procketha pauperis

June 16, 2020.

s/l Michael R. Merz
United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written objectioas t
proposed findings and recommendations within fourteen days after being servedsaRagbrt

and Recommendations. Such objections shall specify the portions of the Repoedotujemnd

shall be accompanied by a memorandum of law in support of the objections. A party may respond
to another party’s objections within fourteen days after being served with a copy thexdafe F

to make objections in accordance with this procedure may forfeit rights on appeal.
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