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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

PETER A. HUNTER,

Petitioner,
Case No. 2:16-cv-506
V. JUDGE MICHAEL H. WATSON
Magistrate Judge King
WARDEN, ROSS
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,ifys this action for a writ ofiabeas corpus pursuant to 28
U.S.C. 8§ 2254. This matter is before the Court onRk@tion (ECF No. 3), Respondent’s
Return ofWrit (ECF No. 6), and the exhib of the parties. For the reasons that follow, the
Magistrate JudgeRECOMMENDS that this action beDISMISSED without prejudice as
unexhausted unless, within fourteen (14) daysiti®eer notifies the Court that he wishes to
delete his unexhausted claim of constitutionalifficiency of the evidence and proceed on his
remaining, exhausted, claims. Petitioner must undedstaat his failure to so notify the Court
will result in the dismissal of this aof, without prejudice, as unexhausted.

Facts and Procedural History

The Ohio Tenth District Court of Appealsnsmarized the facts and procedural history of
this case as follows:

This matter relates to evertsat occurred on March 23, 2013 at
the Travelodge hotel on Westd&d Street in Columbus, Ohio,
where Jessica Devore and heng-time boyfriend Danny Lowe,

lll, were living with their two children. According to Devore, due
to problems obtaining housingthey began staying at the

Travelodge in the fall of 2012. Dug their time athe Travelodge,
Devore became aware of otheropke living thee. One person,
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known to her as Craig, lived across the parking lot and his children
occasionally played with Devore's children. Craig and Devore
often talked, and approximately on@onth prior to the events in
guestion, they had a conveisat during which Devore asked
Craig if he knew where she cdufet some Xanax. Craig told
Devore that he did not, but walllet her know if he got any.

On February 22, 2013, Devoreeceived a tax refund of
approximately $4,100. Devore obtained the entire amount in cash,
and it was primarily in $20 denominations that she kept bound
with her daughter's hair ties.céording to Devore, she and Lowe
were going to use the money fardeposit on a rental apartment
and they were supposed to move into said apartment on March 26,
2013. Though she testified that she diot tell Crag specifically
about the money, she stated she had previously mentioned to him
that “[a]s soon as | get my taxdsn out of here”and that “within

the month” she would be gone. (Tr. 86.)

On March 22, 2013, Devore, Lowand the children were at
Lowe's brother's house where they stayed until approximately
midnight. After Devore, Lowe, ral their son returned to the
Travelodge, Craig called and toldevore that a couple of his
friends had Xanax that were tvawllars a pill. Devore told Craig
she wanted to discuss it with Lowe and for Craig to call her back.
When Craig called the secondng&, Devore told him that she
would take the Xanax. Craig called Devore a third time and told
her that his friends would bthere soon, and é&m Craig called
again to tell Devore it his friends werabout to walk over.

Moments later, Devore walked out of the bathroom and saw Lowe
with the front door open and two males standing there. Through
their conversations, it was said tiilé pills were three dollars. As
Lowe reached down toward Devore's purse to get the money, the
taller of the two men hit Lowe ith a gun and said “[g]ive me all
your money.” (Tr. 93.) According to Devore, Lowe refused and the
taller man started shooting. Lowe fell to the ground and “there was
this blood squirting evgwhere.” (Tr. 93.) The taller man then ran
out, but the shorter man remainedher room. Devore's son woke
up screaming, and the shortermmgrabbed her son, pointed a gun
at him, and told Devore he wouldl her son if she did not give
him her money. Devore testifieshe was saying “[p]lease don't
shoot my son,” and the man let go of her son. (Tr. 95.) Devore
grabbed her son and “threw him in the bathroom and shut the
door.” (Tr. 95.) Devore testified:



He said, “Give me your moneyow.” Where Danny is laying, |
had to step over Danny to get nmurse because it was sitting
beside of the refrigerator.

When | bent down, | was going to get the money out. | unzipped it.
When | did, he hit me, took thmurse and ran. | jumped up, looked
outside, locked the door, called 911.

(Tr. 96.)

Police and medics arrived and Lowe was transported to the
hospital while Devore provided po& with her statement of what
happened. Shortly thereafter, aligpet was arrested and Devore
identified appellant as the man who pointed the gun at her son.
Devore stated she was “[o]neurfidred percent” sure in her
identification of appellant, and Dere also identified appellant at
trial. (Tr. 101.) Devore testifte that, though Lowe survived the
shooting, he is a quadripleg@nd, due to complications, still
remained hospitalized at the time of trial.

Columbus Police Officers Shane Sprague and Michael Segna heard
the description that a female calitated that two black males had
shot her husband and taken her purse. As they were responding to
the scene, the officers observed two black males walking
northbound away from the Travelpel Upon seeing the officers,

the two men “split off” which causkthe officers to stop them. (Tr.
185.) One man, Derrick Wade, hadevolver in his front pocket

with two spent and three live roumdf ammunition. Officers also
discovered that Wade had been shot, and, therefore, Wade was
transported to a hospital.

The other man, appellant, had “wad of cash” consisting of
several $20 bills tied with yellowairbands. (Tr. 206.) Appellant
first told officers thathere should be abo#,960 and that he had
just come from the casino. Appellahen told officers that he met

a man at McDonalds who gavem $2,000 to buy Percocet and
that, as he was going to make thechase, he saw two individuals
running away from the hotel. According to appellant, one man ran
toward an Arby's restaurant and the other man ran toward Broad
Street.

Later that morning, appellant wagerviewed at Columbus Police
Headquarters by Columbus PelicDetective Arthur Hughes.
During the interview, appellant admitted that he went to Devore's
room at the hotel and that a confrontation between a man named
Derrick and “some white guybdccurred. (Tr. 325.) Appellant



explained to Detective Hughesathearlier thatevening, a man
known as D, who police later identified as the man Devore knew
as Craig, approached appellant and told appellant there is a man at
the hotel that wants to buy some Xanax. Appellant said that D told
him the guy has “like five, six thousand dollars in cash on him.”
(Tr. 322.) Appellant then talkedith Wade who told appellant that

he had some Xanax. After talking with D, appellant and Wade
proceeded to the hotel room. Afipat told Detective Hughes that
Derrick and the other man started wrestling with each other and
then he heard “pop, pop.” (Tr. 32%Appellant then said that he
“grabbed the money” and put it in his pockets. (Tr. 326.) Also
during this interview, appellant told Detective Hughes that both
Derrick and the white guy had guns and that he ran away from the
scene as shots were being fired. According to appellant's interview,
Wade had a black gun, and Lowe had a “chrome gun.” (Tr. 328.)

Police interviewed Devore again at the hospital to determine how
Wade was shot. Devore testifistie did not recall the interview
she gave at the hospital reftegito how Wade may have gotten
shot. However, Devore testifiedaihshe believed Lowe had his .45
caliber Smith & Wesson on his perswhen he answered the door
because “[h]e would not have arewd the door without a gun on
him.” (Tr. 104.) Evidence was algwesented at ital that, during

her interview at the hospital, Bere said she got the gun and gave
it to Lowe and helped him pull the trigger because Lowe was
unable to move. Also, during thisterview, Devore asked if she
was going to be charged with attempted murder.

At trial, Devore testified that she did not recall the interview and
that what she told police during that interview was “[n]ot true at
all.” (Tr. 157.) Devore testified, “I don't know if it was because |
was traumatized, not trying to tgi.owe] in trouble. | don't know
why | would say that, but | did sahat. That is my voice.” (Tr.
157.) According to her testimony at trial, if Wade was shot, Lowe
must have shot him at some pbduring the altercation. Devore
also testified that the gun appeltgpointed at her and her son was
“chrome, like, silver, kind oflike [Lowe's]. It looked like
[Lowe's].” (Tr. 161.) Additionally, Devore stated that she does not
know what happened to Lowe's gun after the events in question
and that the gun appellant usedhoeaten her and her son “could
have been” Lowe's gun. (Tr. 167.)

On the side of the hotel, police found Devore's purse and her
prescription medication. Both appellant and Wade tested positive
for gunshot residue on their hanés.45 caliber spent shell casing

was collected from the hotel room, and a spent projectile was



recovered from the bathroom door. fMe@arms were recovered at
the scene, though the parties sigped that the firearm recovered
from Wade was a .38 Speciakvolver that was operable.
Additionally, the parties stipulated that, if called to testify, Mark
Hardy, an expert in firearm examation, would testify that the
spent .38 caliber bullet collected thie scene was fired from the
revolver recovered from Wade. Additionally, Hardy would testify
that the .45 caliber spent bulleias not fired from the revolver.
The parties also stipulated thappellant hada prior robbery
conviction.

On April 1, 2013, appellant wasditted and charged with two

counts of robbery, one count ofldaious assault, one count of

attempted murder, one count of kidnapping, and one count of

WUD. Appellant was also charged with a firearm and an RVO

specification. The jury returned guilty verdicts on both of the

aggravated robbery chargeand the accompanying firearm

specifications, but was unable to reach a verdict with respect to the

charges for felonious assault, attempted murder, and kidnapping.

Having entered a jury wavier dhe WUD charge, the trial court

found appellant guilty of WUD, awell as the RVO specification.

A sentencing hearing was heldnd the trial court imposed an

aggregate imprisonment term catisig of 27 and one-half years.
State v. HunterNo. 14AP-163, 2014 WL 5335355, at *1-4 (Ohio App™ Hst. Oct. 21, 2014).
Petitioner timely filed a direct appeal from tuelgment of conviction, wikh the state court of
appeals construed as raising otflg claim that “the judgment wast supported by the manifest
weight of the evidence.ld. at *4. On October 21, 2014, the appellate court affirmed the
judgment of the trial courtld. Petitioner apparently did not file an appeal from that decision to
the Ohio Supreme Court.

On January 16, 2015, Petitioner filed an applicato reopen the appeal pursuant to Ohio

Appellate Rule 26(B). He assertdtht he had been denied tHéeetive assistance of appellate
counsel because his attorney failed to eamn appeal a claim that the evidence was

constitutionally insufficient to sustain his cactons; a claim that hévad been denied the

effective assistance of trial counsel; and ancléinat the trial court had improperly admitted



certain evidence and had improdgesentenced him to consecutive terms of incarceration in
violation of the Double Jeopardy Clause.CENo. 6-1, PagelD# 209-25, 246-47). On March
17, 2015, the appellate court denibeé Rule 26(B) application(ECF No. 6-1, PagelD# 245).
On June 24, 2015, the Ohio Supreme Court declined to accept jurisdiction of the appeal from that
decision. (ECF No. 6-1, PagelD# 272).

Petitioner filed this action for a writ of haas corpus pursuant to 28 U.S.C. § 2254 on
June 7, 2016. He alleges that the evidenceoisstitutionally insufficient to sustain his
convictions (claim one); that heas denied the effective assistarof trial counsel (claim two);
that he was denied a fair tridue to the admission of pergd testimony by prosecution witness
Jessica Devore (claim three); that the trial court improperly imposed consecutive terms of
incarceration in violatioof the Double Jeopardy &lse (claim four); anthat he was denied the
effective assistance ofppellate counsel (claim five). BRgondent contends that Petitioner’'s
claims are unexhausted, procedurakfaulted, or without merit.

Exhaustion

In claim one, Petitioner alleges that the evidence was constitutionally insufficient to
sustain his convictions. Althoughe state appellate court adsed the claim only in terms of
the manifest weight of the evident®etitioner's appellate briedlso addressed the claim in
federal constitutional terms, and expressly referrethttkson v. Virginia443 U.S. 307 (1979),
and its standard for constitutional sufficiency of eviden&ee Brief of Defendant-Appellant
(ECF No. 6-1, PagelD# 140-50However, as notesupra Petitioner apparelytnever pursued

an appeal of the appellate court’s decision affirming Petitioner’s conviction to the Ohio Supreme

! In fairness, Petitioner’s appellate brief posed the followinglsiassignment of error: “The trial court erred when
it entered judgment against the appellant when the judgment was not supported by the mantifiest theig
evidence. . . ."Brief of Defendant-AppellagECF No. 6-1, PagelD# 143, 148).
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Court. He may still file a motion for delayed &pato the Ohio Supreme Court pursuant to Ohio
S.Ct.Prac.R. 7.01(A)(4). Therefothjs claim remains unexhausted.

Before a federal habeas coaray grant relief, a state prisoner must exhaust his available
remedies in the state court28 U.S.C. § 2254(b)(1astille v. Peoples489 U.S. 346, 349
(1989); Silverburg v. Evitts993 F.2d 124, 126 (6th Cir. 1993)f a habeas p#ioner has the
right under state law to raise a claim by any ab#&l@rocedure, he has not exhausted that claim.
28 U.S.C. § 2254(b), (c). Moreave constitutional claim for hef must be presented to the
state's highest court in order gatisfy the exhaustion requireme@Sullivan v. Boerckel526
U.S. 838 (1999)Manning v. Alexander912 F.2d 878, 881 (6th Cir.1990). In Ohio, this
exhaustion requirement includes the filing of a motior leave to file a delayed appeal to the
state court of appeals or to the Ohio Supreme Cibdine time for filing a notice of appeal as of
right in a felony case has expireBeeOhio App. R. 5(A); Ohio Sup.Ct. R. 7.01(A)(4). Because
Petitioner did not pursue eitherdaect or delayed appeal toettdhio Supreme Court, his claim
of constitutional insufficiency of the evidence remains unexhausted.

Federal courts may not entertain “mixed petitionisg, petitions that present both
exhausted and unexhausted claim®ose v. Lundy455 U.S. 509 (1982). However, federal
courts have the discretion to stay a mixed petith order to permit the petitioner to present his
unexhausted claim to the state courts, and theatton to federal court for review of all, now
exhausted, claims. Rhines v. Weber544 U.S. 269 (2005). However, stays under these
circumstances should be only spafingranted; stays are not appriate, for example, when the
unexhausted grounds are plainly meritlekk. at 278. A petitioner sewlg a stay to permit the
exhaustion of an unexhaustediioh must demonstrate botfood cause for having failed to

exhaust his state court remedies amubtentially meritorious claimld. at 277-78.



The record does not indicate that Petitioner establish good cauder having failed to
pursue a delayed appeal to the Ohio SupreroartC Further, a stay of proceedings is
unwarranted in this case because a motion foyddlappeal would haudtle, if any, likelihood
of success. SeeWilliams v. Thaler 602 F.3d 291 (5th Cir. 2010) (When a petitioner is
“procedurally barred from raising [his] claimsstate court,” his “unexhausted claims are plainly
meritless.”).

Therefore, this action is subjgo dismissal as unexhausted.

Recommended Disposition

The Magistrate Judge therefoRECOMMENDS that this action beDISMISSED
without prejudice as unexhausted, unless Petitioner notifies the Court, within fourteen (14) days,
that he wishes to delete his unexhausted claim of constitutional insufficiency of the evidence and
proceed on his remaining, exhausted, claims. Beéti must understand that his failure to so
notify the Court will result in the dismissal tifis action, without prejudice, as unexhausted.

Procedur e on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
(14) days of the date of this report, filadaserve on all parties written objections to those
specific proposed findings or recommendations to which objeds made, together with
supporting authority for the objection(sp judge of this ©@urt shall make ade novo
determination of those portioms the report or specified pposed findings or recommendations
to which objection is made. Upon proper objecti@angjdge of this Court may accept, reject, or
modify, in whole or inpart, the findings or mmmendations made herein, may receive further
evidence or may recommit this matter to the msiagie judge with instructions. 28 U.S.C. §

636(b)(1).



The parties are specifically adwbkethat failure to object to theReport and
Recommendadin will result in a waiveof the right to hae the district judge review tHeeport
and Recommendation de npamd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendatid®ee Thomas v. Ard/74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir.1981).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of

appealability should issue.

s/ Norah McCann King
NorahMcCannKing
United States Magistrate Judge
April 24, 2017




10



