Harriman v. Commissioner of Social Security Doc. 18

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

WILLIAM L. HARRIMAN,

Plaintiff, : Case No. 2:16-cv-00514
V. : JUDGE ALGENON L. MARBLEY
COMMISSIONER OF : Magistrate Judge Jolson

SOCIAL SECURITY,
Defendant.

OPINION & ORDER

This matter comes before the Court onfddbeant-Commissioner of Social Security
Carolyn W. Colvin’s (the “Commissioner”) Objémt to Magistrate Judgdolson’s June 30,
2017Report and RecommendationDoc. 15). Upon independent review by this Court, and for
the reasons set forth below, tBemmissioner’s Objection is here®ERRULED. The Court
ACCEPTS andAFFIRMS the Magistrate JudgeReport and Recommendation

I. BACKGROUND

Plaintiff William L. Harriman (“Harriman”) applied for disability insurance benefits and
supplemental security income (“SSI”) benefils October 2012. He alleges that he became
disabled on April 15, 2009. Aftenitial administrative denials dfis application, Administrative
Law Judge Yerian (the “ALJ") conductedhaaring on September 9, 2014. On July 10, 2015,
the ALJ issued a decision finding that Harrimaas not disabled withithe meaning of the
Social Security Act.

In his opinion denying benefits, the Alcbnducted the required five-step sequential

analysis for a disability benefits claim ddiahed by the Socialegurity Administration.See20
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C.F.R. § 416.920(a)(4). At step one, the ALJ determined that Harriman has not engaged in
substantial gainful activity since Apl5, 2009, the alleged onset date.

At step two, the ALJ found that Harrimandchaevere impairments, including seizure
disorder, status-post traumatic brain injury, alodive sleep apnea, anxiety-related and affective
disorders, attention deficit dister, cognitive disorder, and alwl use disorder in questionable
early remission.

At step three, the ALJ further found thaesle impairments, singly or in combination, did
not meet or medically equal one of the listenpairments described in 20 C.F.R. Part 404,

Subpart P, Appendix 1.

! The five sequential steps are as follows:

(i) At the first step, we consider your work activity, if any. If you are doing substantial
gainful activity, we will find that you are not disabled. . . .

(i) At the second step, we consider the medseaderity of your irpairment(s). If you do

not have a severe medically determinable physical or mental impairment that meets the
duration requirement in § 404.1509, or a corabon of impairments that is severe and
meets the duration requirement, we will find that you are not disabled. . . .

(i) At the third step, we also consider thredical severity of your impairment(s). If you
have an impairment(s) that meets or eqoalks of our listings imppendix 1 to subpart P
of part 404 of this chapter and meets theatlan requirement, we will find that you are
disabled. . ..

(iv) At the fourth step, we consider our assessment of your residual functional capacity
and your past relevant work. If you can still do your past relevant work, we will find that
you are not disabled. . . .

(v) At the fifth and last step, we consideur assessment of your residual functional
capacity and your age, education, and work experience to see if you can make an
adjustment to other work. If you can makeaaljustment to other work, we will find that

you are not disabled. If you cannot make an adjustment to other work, we will find that
you are disabled. . . .

20 C.F.R. § 416.920(a)(4).



Next, the ALJ found that Harriman had thesidual functional gaacity (“RFC’) to
perform a full range of work all exertional levels but with certain non-exertional limitatiéns.
The ALJ’'s assessment of Harriman’s medical impants and his RFC determined that while
Harriman’s impairments could be expectedctuse some symptomology, the record did not
reveal enough objective medical evidence to subatarthe alleged severity of the symptoms.
Thus, the ALJ determined that Harriman’s symptoms were not intense, persistent, or limiting
enough to reduce Harriman’s RFC ompteclude all work activity.

The ALJ’s determination of Harriman’s RR&as based on a consideration of the entire
case record, including the objpe medical evidence, testony from Harriman, and opinion
testimony from several consultants, physiciangclpslogists, counselorsnd family members.

Upon evaluating the totality ahe record and determinirthat Harriman’s symptoms
were not substantiated by the objective medwalence, the ALJ then weighed both Harriman’s
credibility and each of the treatingaevaluating experts’ opinions.

First, the ALJ determined that Harrimavas not entirely credle. The ALJ found
Harriman’s work history after thelaged onset date to be incorneig with his alleged disabling
symptoms and limitations. Additionally, the Alfound that Harriman was not compliant in
taking his anti-seizure medicati@md that he often misrepresetthis symptoms and substance

abuse problems relative to the objective medical evidence.

2The ALJ found the following non-exertional limitationa Harriman’s ability to perform a full range of
work: Harriman cannot climb ladders, ropes, orffetds or work around hazards (such as unprotected
heights or dangerous machinery);dsmnot engage in commercial driving activities; he can only perform
simple, repetitive tasks in a static environmeithvminimal changes in duties or processes; he should
have minimal contact with others; and he cannot vim&n environment with strict production quotas or
a fast-assembly line pace.
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The ALJ next assigned great weight te tbpinion assessments of the state agency
consultants. The consultants opined thatleviHarriman had postural and environmental
limitations, these limitations would not preventwabrk activity, an evaluation the ALJ deemed
consistent with the objective evidence in the case record.

The ALJ also assigned significant weighte opinion of an indeendent psychological
consultative examiner, Dr. Sours, who observediaatiman had only mild to moderate mental
limitations that did not preclude all work adtiy an opinion consistent with the objective
medical evidenc@.

The ALJ assigned some weight to the opinion assessment of another independent
psychological consultative examiner, Dr. Millarho determined that Harriman suffered from a
significant impairment. The ALJ noted that Dr. Miller's assessment was inconsistent with the
medical evidence and largely based on Harrimaanlgective complaints. For similar reasons,
the ALJ gave minimal weight to the opiniondf. Kholer, who obsendeHarriman only once in
order to conduct a psychological assessmentttier Ohio Department of Job and Family
Services.

The ALJ assigned little to no vght to the opinion of DrBonner, Harriman’s treating
physician who specialized internal medicine. While thé&LJ acknowledged that treating
physicians’ opinions are affordedmdrolling weight when consigté with the objective medical
evidence, the ALJ found that Dr. Bonner had lighibeteractions with Harriman, and noted that
her assessment was incongistavith the medical evidencef record, based largely on

Harriman'’s subjective complaints, and that DonBer did not specialize mental health.

3 After Harriman’s initial administtive hearing in September 2Qlthe ALJ requested additional
evidence in the form of this psychologicainsultative examination by Dr. Sours.
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Lastly, the ALJ assigned no weight teettestimony of Harriman’s stepmother—Kathy
Harriman—who alleged that Harriman essentialigdtioned as a child. The ALJ noted that the
evidence of record did not reflect this asseréiod that Ms. Harriman is not a medical source.

The ALJ then applied Harriman’s RFC at both dimyr and step five.At step four, the
ALJ found that Harriman—a former kitchen helpselector, and stockerk—could not perform
any of his past relevant workAt step five, relying on vocational expert (“VE”) testimony, the
ALJ found that based on Harrimia RFC, and given his agedwcation, and work experience,
Harriman could perform occupations that exmssignificant numbers in the national economy,
such as hand packager, cleaner, or assembler.

Based on this five-step sequential analysis,AhJ found that Harrimn was not disabled
under the Social Security Act from his allegetset date through thetdaof decision.

The Appeals Council denied Harriman’s resfufer a review of the ALJ’s determination
on April 12, 2016, thereby rendering the ALJ’s béseadenial decision th€Eommissioner’s final
agency action. Harriman then filed suit in federal court, alleging two issues in his Statement of
Errors. First, Harriman arguesatithe ALJ violated his due press rights by failing to develop
the record fully and fairly. Specifically, Harriman argues that the ALJ inappropriately refused to
submit proposed post-hearing interrogatoriesDto Sours, whose opinion the ALJ assigned
significant weight in making his medisability determination. 8ce Dr. Sours’ examination was
conducted after the initial administrative hegr Harriman argues that the ALJ’s refusal to
submit the proposed interrogatsi denied him the opportunitp confront the witness and
challenge the contrary evidengathered from this examination. The ALJ refused to submit the

interrogatories because he bedid that they suggested a specific conclusion as to Harriman’s



ability to perform work Second, Harriman alleges thaetALJ erred when evaluating and
considering the mental health opinion evidencsulteng in the improper rejection of several of
Harriman’s limitations.

On June 30, 2017, the Magistrate Judgeomemended that this Court reverse the
Commissioner’s non-disability determinationdaremand the case toetlfCommissioner and the
ALJ under Sentence Four of 42 U.S.C. § 405(g). Rizgg the first alleged error that in failing
to submit the interrogatories to Dr. Sours, the ALJ denied Harriman his due process rights by
failing to develop the record fully and fairly, the Magistrate first agreed with Harriman that
“when the ALJ utilizes [their] discretion and deténes that interrogatories will not be presented
to a witness, that determination must enfbg support of substantial evidence.” (Doc. 15,
PagelD 758 (citing Doc. 14 at 2)). The Magitgraontinued that “if ta ALJ improperly denies
a plaintiff the opportunity to anfront the evidence against him, substargiadence may not
support the decision.” (Doc. 15, PagelD 759). $qghbsntly, the Magistrate determined that if
the proposed interrogatories allowed for Dr. Sawridentify a limitatiorbetween no restriction
and a restriction that would h& Harriman unable to function 1086 the time, this would be
relevant and permissible since the VE testifieat #n individual off-task 10% of the time would

be unable to work full-time. Thus, the Magistraletermined that the ALJ violated Harriman’s

* The ALJ refused to submit Harriman’s proposed iigatories because he felt they were inconsistent
with HALLEX provisions that guide how interrogaies should be framed. The issue surrounded the
definition of a “mild” limitation. The ALJ statedhat Harriman’'s proposed definition of a mild
limitation—an inability to function in a particular areatleast 10%” of the time~—suggested a specific
conclusionand was work-preclusive because it “failedidentify any limitation between no restriction
and a restriction that would put the individual off-tadkeast 10 percent, which generally corresponds to
a finding of disability.” (Doc. 9, PagelD 86). However, Harriman argues that the proposed
interrogatories actually defined “mild” as an inability to functiéess than 10% of the work day or work
week,” which would not be work-preclusive. Thitfgrriman argued that the ALJ’s refusal to submit the
interrogatories was based on a mistake of fact.
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due process rights by failing submit the proposed interrogatori@sDr. Sours, and that the
ALJ’s decision should be reverse&iven the Magistrate’s deston to recommend reversal and
remand based on Harriman’s first alleged ertbe Magistrate did not analyze Harriman’s
second alleged error.

In conclusion, the Magistrate recommendedhis Court that the Commissioner’s non-
disability finding be reversed and the caserémanded to the Commissioner and the ALJ for
further consideration. Theommissioner timely objected.

. STANDARD OF REVIEW

Upon objection to a magistrajadge’s report and reconendation, this Court must
“make a de novo determination of those portionghefreport or specified proposed findings or
recommendations to which objectiommade.” 28 U.S.C. § 636(b)(19eeFed. R. Civ. P. 72(b).
This de novo review, in turn, requires the Cadort‘determine whether the record as a whole
contains substantial evidence to support the ALJ’s decision” and to “determine whether the ALJ
applied the correct legal criterialhman v. Astrug920 F. Supp. 2d 861, 863 (S.D. Ohio 2013).
Substantial evidence means relevant evidence that “a reasonable mind might accept as adequate
to support a conclusion.”"Ealy v. Comm’r of Soc. Se%94 F.3d 504, 512 (6th Cir. 2010)
(quotation omitted). Substantial evidence congtgiuimore than a mere scintilla, but only so
much as would be required poevent judgment as a matter of law against the Commissioner if
this case were being tried to a jurylhman 920 F. Supp. 2d at 863 (citirigpster v. Bowen
853 F.2d 483, 486 (6th Cir. 1988)).

[ll. ANALYSIS
The Commissioner objects to the Magitrdudge’s Report and Recommendation on the

ground that the Magistrate err@d determining that the ALJ elated Harriman’s due process
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rights when he refused to submit the proposéeriogatories to Dr. Sours. The Commissioner

argues that since the ALJ complied with the HALLEMNnual, and that there is no absolute right

to submit interrogatories, the ALJ’s failure tdosuit the interrogatories at issue does not invoke

due process concerns. The Commissioner reqthedtshe Court reject the Magistrate’s Report

and Recommendation in its entirety because of this alleged error.

A. The ALJ’'s Refusal to Submit Harriman’s Proposed Interrogatories to Dr. Sours Is Not
Supported by Substantial Evidence.

The Commissioner objects to the Magisraudge’s recommeéation regarding the
violation of Harriman’s due pross rights. The Commissioner allsgéat in refusing to submit
Harriman’s proposed post-hearing interroga® the ALJ complied with HALLEX and
maintains the discretionary authority to decide whether interrogatories are appropriate and in
compliance (Doc. 16, PagelD 762 (“The ALJ hasdiseretion to allow odeny the claimant to
ask questions of the psychological consul&atiexaminer, either in person or through
interrogatories. As it was withithe ALJ’s discretion, there was no violation of Plaintiff's due
process rights when the AL&clded not to submit the interrdgaes. . .”)). The Commissioner
argues that the first case the Magistrate citebeénreport and recommendation holds that “due
process does not require then@uissioner to allow a social seity claimant upon request to
cross-examine every physicianopiding post-hearing evidence order for the hearing to be
‘full and fair.”” (Doc. 16, PagelD 763—-64 (citinglatford v. Chatey 93 F.3d 1296, 1305 (6th
Cir. 1996)). Reviewing the record in its entirety, this Court disagrees with the Commissioner
and finds that the ALJ’s refusal to submit Harain’s proposed post-héag interrogatories to
Dr. Sours was not supported by substantial esvié and therefore violated Harriman’s due

process rights.



Similar to cross-examination, interrogatorigovide the plainff “the opportunity to
present all of his evidence anddonfront the evidence against himFlatford, 93 F.3d at 1306—
07. This Court agrees with both the Commissicered Harriman that the decision to submit
interrogatories generally falls within the discoetiof the ALJ. Howeverin social security
cases, “due process requires that a social isgdisability claimanthave the opportunity to
cross-examine a reporting physician where reasomaddgssary. . .” to fairly and fully develop
the record.ld. at 1307 ;see alsdturgeon v. Comm’r of Soc. Setz12-cv-833, 5 (S.D. OH Dec.
17, 2013),adopted and affirme@S.D. OH Feb. 18, 2014) (“Due m®ss requires in the context
of a social security laging that the proceediagbe ‘full ar fair.””); Gambill v. Shinseki576
F.3d 1307, 1326 (Fed. Cir. 2009) (citifiatford v. Chatey 93 F.3d 1296 (6th Cir. 1996)
(“[E]very circuit that has ruled on the issue Hadd that due process affords social security
disability claimants either theght of cross-examination or thghi to serve interrogatories as a
means of challenging post-hearing medical repgQrts.This is particular pertinent when the
reporting physician’s examination is conduttpost-hearing, because “when evidence is
gathered post-hearing at the initiation of the [Aaheightened danger exists that the claimant
may not have the opportunity to cressamine the physician if neededld. If the claimant is
wrongly denied this opportunityo cross-examine, substamtievidence may not support the
ALJ’s decision. See Quattlebaum v. Comm’r of Soc. S860 F. Supp. 2d 763, 781 (S.D. Ohio
2011).

Here, this Court finds that Harrimanigroposed post-hearinghterrogatories were
reasonably necessary to fully and fairly devellop record. The ALJ’s decision not to submit
them to Dr. Sours is therefore not supportad substantial evidencand in violation of

Harriman'’s due process rights.



In determining Harriman’s RFC and concluditigat he is not disabled, the ALJ relied
heavily upon the medical opinion testimony of Bours, who found Harrimato have mild to
moderate limitations that wouldot necessarily preclude all vkoactivity. Importantly, Dr.
Sours was the only examining physician of reaslebse opinion was not discredited by the ALJ
in calculating Harriman’s RFCGiven the weight assigned to .CBours’ testimony, and the fact
that Dr. Sour’s examination occurred after the initial administrative hearing, allowing Harriman
the opportunity to cross-examie. Sours and confront the coaty evidence ttough the form
of the proposed interrogatories is reasonably ssarg in itself to develop and fair and full
record. This alone warrants reversal and reniftie interrogatories were appropriately scoped
and in compliance with HALLEX.

Here, the ALJ’s refusal to submit the propogedt-hearing interrogaries to Dr. Sours
appears to have been based on a factual misuadeénsg and ALJ errorin refusing to submit
the proposed interrogatories, the ALJ noted Hetriman’s proposed intergatories were not in
compliance with HALLEX. Specifically, the ALJated that the interrogatories definition of a
mild limitation—an inability to function in a particular areaat' least 10%” of the time™—
suggested a specific conclusion and was worklpsere because it “failed to identify any
limitation between no restriction and a restrictioatttvould put the indidual off-task at least
10 percent, which generally corresponds to ralifig of disability.” (Doc. 9, PagelD 86).
Therefore, the ALJ seemingly believed tlaaty mild limitation would trigger a finding that
Harriman was unable to functionlatst 10% of the time andowld preclude any work activity.

However, Harriman argues that the proposgdrrogatories actually defined a “mild”
limitation as an inability to functionléss than 10% of the work day or work week.” The record

supports Harriman’s argument, demonstrating titproposed interrogatories included a list of
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definitions—ranging from none to extreme—tladtered Dr. Sours an appropriate range of
limitation levels that indicated progressively wamsg percentage levetd functioning (Doc. 9,
PagelD 444). Most importantlyhe record reflects that thegmosed interrogatories offered a
definition of a “mild” limitation as an inability to functionléss than10% of the work day or
work week.” (d.) (Emphasis added). Thus, the prambsnterrogatories would have given
Harriman the opportunity to cross-examine Bours in a HALLEX-comjant manner that did
not suggest a specific conclusion as to Harrimaability to function in a work setting. Dr.
Sours could have determined that Harrimad hald limitations thatwould not preclude all
work activity. However, Dr. Sours’ answerould also potentially bring forth favorable
evidence for Harriman that could significantly impact Harriman’'s RFC and the ultimate
determination as to whether or not he is disdblSince the ALJ’s refusal was based on a factual
mistake as to the proposed interrogatoriesig@ance with HALLEX, Dr Sours’ answers to
Harriman’s proposed interrogatories are reasgnabtessary for the development of a full and
fair record, and the ALJ’s refusal to submit thessmot supported by substantial evidence and in
violation of Harriman’sdue process rights.

As explained more thoroughly in the Reppand Recommendation, the ALJ refusal to
submit Harriman’s post-hearing interrogatoriesDio Sours was not supported by substantial
evidence and in violation of Haman’s due process rights because these interrogatories were
reasonably necessary to fairly and fullwe®p the record. Accordingly, the CoO&CCEPTS
the Magistrate Judge’s Report amecommendation on this point arREVERSES the
Commissioner’s deniabdf benefits andcREMANDS the case to the Commissioner and the ALJ

for further review.
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V. CONCLUSION
For these reasons, the Co#f€CEPTS and AFFIRMS Magistrate Judge Jolson’s
Report and Recommendation (Doc. 15), therebyOVERRULING the Commissioner’s
objection (Doc. 16). The Commissioner’s denial of benefitRES/ERSED. This case is
herebyREMANDED..
IT IS SO ORDERED.
/s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: September 26, 2017
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