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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BOARD OF EDUCATION OF THE )
HIGHLAND LOCAL SCHOOL DISTRICT, :

Plaintiff, : CaseNo. 2:16-CV-524
V. ; JUDGE ALGENON L. MARBLEY
UNITED STATES DEPARTMENT : Magistrate Judge Kimberly A. Jolson

OF EDUCATION, etal.,
Defendants.

OPINION & ORDER

This matter is before the Court on the Motiaidane Doe, Joyce Doe, and John Doe to
Intervene as Third-Party Plaintiffs and t@Beed Pseudonymously. (Docs. 15, 16.) Plaintiff
Board of Education of the Higdwhd Local School District (tht&chool District”) opposes the
Motion to Intervene. (Doc. 24.) The State ofi®has also filed a Motion for Leave to File an
Amicus Brief in Support of the School Districtéotion for Preliminaryinjunction. (Doc. 11.)
The CourtGRANTS the three motions.

l. BACKGROUND

Proposed Intervenor, Jane Doe, is anaeyear-old transgendgirl who attends
Highland Elementary School in the HighlandclabSchool District.(Proposed Intervenor
Compl., Doc. 15-1 at § 1.5he alleges that the School Disttias treated helifferently than
other girls, leading to Jane’s bullying and humiliation by teachers, staff, and other stultents. (
In December 2013, Jane’s legal guardian, Joyas Bled a complaint with the Defendant
United States Department of Educate®ffice for Civil Rights (“OCR”). Id. at § 72.) The

complaint alleged that Highland discriminatediagt Jane on the basis of her sex by requiring

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2016cv00524/194413/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2016cv00524/194413/29/
https://dockets.justia.com/

her to use a separate gender-neutral batheahrdenying her access to the same bathrooms
used by other female studentsd. OCR later amended the complaint to include an additional
allegation, namely that school staff membesjscted Jane to harassment and the School
District failed to respond appropriately wheafsmembers were informeaf incidents of other
students’ harassment of Jané&d. &t  73.) On March 29, 2016CR notified Highland that it
had concluded that Highland’s treatment of Jams in violation ofTitle IX regulations: (Id. at
175.)

On June 10, 2016, the School District commertbedlawsuit, alleging that Defendants’
actions violated: (1) the Admstrative Procedure Agc(2) the Spending Clae of Article I,
Section 8 of the United State®@titution; (3) the federalisguarantees of the United States
Constitution; (4) the separation-of-powers guagasatin the United States Constitution; and (5)
the Regulatory Flexibility Act. (Compl., Dot.at 1 132-247.) On July 15, 2016, the School
District filed a motion for a preliminary injunction, seeking to enjoin enforcement of the
offending regulations. (Doc. 10.) Six days tatkane Doe and her legal guardians moved to
intervene in this suit as Third-Party Plaintifi3oc. 15), bringing claimagainst Plaintiff/Third-
Party Defendant Board of Education of the Higldld.ocal School Districtor violations of: (1)
her Fourteenth Amendment rightéqual protection of the laws;)(Ber right to be free from sex
discrimination under Title IX of thedtication Amendments of 1972, 20 U.S.(.681,et seq.
and (3) her fundamental right poivacy under the United Statesititution. (Doc. 15-1 at {9

78-108.) The Does also moved for leav@toceed pseudonymously. (Doc. 16.)

! The parties dispute whether ot letter issued to schools biye Departments of Education
and Justice on May 13, 2016, as well as otheunhents issued by OCR regarding transgender
students, constitute a new legislative rule oratyeguidance. The Court issues no decision on
the merits of that dispute at this time.



Plaintiff opposes the motion for interventionasight and for permissive intervention.
(Doc. 24.) Defendants assert thiay are able to represent Jdhme’s interests adequately in
defending the Government'’s integpation of Title 1X, but theyake no position on her request
for permissive intervention and do not oppose hguest to intervene ad right insofar as it
relates to her proposed third-pactgims and the individual remedies she seeks. (Doc. 25 at 1.)
No party opposes the motion for leave to proceed pseudonymously.
Il. MOTION TO INTERVENE
The Does move for intervention as of rigimder Federal Rule of Civil Procedure 24(a)
and, in the alternative, for perssive intervention under Federall®of Civil Procedure 24(b).
A. Rule 24(a) Intervention
Federal Rule of Civil Procedure 24(a) entitkeparty, on timely motio, to intervene as
of right who:
(1) is given an unconditional right totervene by a federal statute; or
(2) claims an interest relating to the propestytransaction that is the subject of the
action, and is so situated that disposinghefaction may as a practical matter impair
or impede the movant’s ability to pedtt its interest, unless existing parties
adequately represent that interest.
A court must grant intervention as of rightifprospective interver shows that: (1) her
motion is timely? (2) she maintains a substantial legal interest in the subject matter of the case;

(3) her interest may be impaired in her alegemnd (4) the existing gees cannot adequately

protect her interestCoal. to Def. Affirmative Action v. Granhgl®01 F.3d 775, 779 (6th Cir.

2 Plaintiff appears to concede that the motiomtervene is timely, andiven that it was filed
within a few weeks of the commencement ofdlgon, before the start of discovery, and before
the briefing on the motion for preliminary injuran hearing is complete, the Court agreSse
Mich. State AFL-CIO v. Millerl03 F.3d 1240, 1245 (6th Cir. 1997) (finding timeliness element
satisfied where the intervention motion wasditevo weeks after theomplaint and no party
argued untimeliness).



2007);Grutter v. Bollinger 188 F.3d 394, 397-98 (6th Cir. 1999). Judicial economy favors the
disposition of related issuesd claims in a single suiSee Jansen v. City of Cincinn&04

F.2d 336, 339-340 (6th Cir. 1990). As suchleR24 should be construed in favor of

intervention. See Providence Baptist Church v. Hillandale Comm., B&b F.3d 309, 315 (6th

Cir. 2005) (noting that the Sixfircuit subscribes tta rather expansive tion of the interest
sufficient to invoke intervention of right”). Bahe Court must bal@e these considerations
against the public’s and the litigants’ intergsthe expedient redion of claims, which

militates against measures such as the joinder of intervenors that increase the complexity and
cost of a suit.See Janser®04 F.2d at 339-40.

Asserting that her “dailyeality at Highland Elementary is a gauntlet of humiliation and
harassment,” Jane moves to intervene in this actionder to protect henterest in challenging
the School District’'s bathroom policy and differehtr@atment of her compada to other girls.
(Doc. 15 at 2, 7.)Plaintiff urges the Court to view Jan&serest in this case as two separate
interests based on two typesctdims—her Title 1X claims, on wbh they assert she lacks the
grounds to intervene because Defendants caquadely represent hmterests, and her
constitutional claims, on which they likewis&kdle Court to deny inteention because Jane’s
constitutional interests will not be impairadsent intervention. (Doc. 24 at 6-7.)

Defendants’ framing of the intervention-asrafht standard misses the mark. In ruling
on Rule 24(a) motions, courts generally analyzerttezestsof the proposed intervenor, not the
proposed intervenor’s causes of acti@ee Jones v. Prince George’s Cnty., N8d8 F.3d 1014,
1018 (D.C. Cir. 2003) (“As the Rule’s plain tenticates, intervenors of right need only an
‘interest’ in the litigatim—not a ‘cause of action’ or ‘permission to sue.Gyutter, 188 F.3d at

399 (rejecting the notion thah intervenor does not have &fsficant legal interest” absent a



“legally enforceable right”). Here, Jane assenultiple causes of action to vindicate her single
interest in being treated in a ndiscriminatory manner by her scho@ee Bradley v. Milliken
828 F.2d 1186, 1192 (6th Cir. 1987) (granting studendsion to intervene in a desegregation
case and acknowledging that studeartd their parents have “a safént interest in eliminating
segregation in the schools to satisfy® fRule 24(a) intest requirement) Given the Sixth

Circuit's “expansive notion of thiaterest sufficient to invoke inteention of right,” the Court
finds that Jane and her guardians have a substantial legal interest in this proceeding and easily
satisfy this element of the imention-as-of-right standardMiller, 103 F.3d at 1245. Jane has a
far more compelling interest in the disgam of this case thaany number of potential
intervenors in other cases whose iiga were “clearly indirect.”See, e.gMeyer Goldberg, Inc.

of Lorain v. Goldberg717 F.2d 290, 294 (6th Cir. 1983).

Jane next argues that the denial of hetionao intervene woultmpair her interest
because if the Court grants relief to Plaintiff, ®@ould be unable to takection to redress what
the Does characterize as Pldftgiongoing violation of Jane’sghts under Title IX. To satisfy
this element of the intervention test, the Does roedyg show that impairment of their substantial
legal interest is “possible” if intervention is deniddiller, 103 F.3d at 1247. The Sixth Circuit
has characterized this burden as “minimad’ Although Plaintiff does not contest that Jane’s
legal interest under Title IM¥ould be impaired if the Court grizal relief to Plaintiff, the School
District contends that her interest in her d¢d@ngonal claims would not be impaired because
such claims are not before the Court in this @askshe could litigate those claims in a separate
proceeding. (Doc. 24 at 1.) But this argumembisplaced for two reasons. First, even though a
judgment on the Title IX claim in this suit wabihot be preclusive afane’s constitutional

claims in future separate litijon, a showing of preclusioni®t required for a finding of



impairment. Seéle. Ohio Coal. For Homeless and Serv. Emps. Int'l Union, Local 1199 v.
Blackwell 467 F.3d 999, 1007-08 (6th Cir. 2006) (finglithat an “adverse ruling could hinder
the [proposed intervenor’s] ability litigate the validy of the [law at issue] and acknowledging
that “potentialstare decisi®ffects can be a sufficient bagor finding an impairment of
interest”) Here, an adversaling to Defendants could hagedetrimental effect not only on
Jane’s Title IX claims, as Plaintiff admits,it also on her constitutional claims because the
Court’s ruling on the Title IX claims in thlawsuit could influence ruling on subsequent
constitutional challenges, evemift squarely controlling thentSecond, given that Plaintiff has
filed, and Jane intends fite, a motion for preliminary injurton, the Court finds that the “time-
sensitive nature” of thisase is a “factor in [the] intervention analysi$d’ at 1008 (citingAms.
United for Separation of Church and State v. City of Grand RapiisF.2d 303, 306 (6th Cir.
1990)). The Court finds that the impairment of Daes’ interest is, at theery least, possible if
Plaintiff prevails in this litigation.

Finally, the Does have showimat their interesta/ould not be adequately represented by
existing parties in this suit. Both Plaint#fhd Defendants argue that Defendants are able to
represent Jane more than adequately in theindefef the Title IX claim, and the Does admit as
much. (Doc. 15 at 8.) But the Does also cotiteimd Defendants do not dispute, that they will
not advance the related claims Jane wishesitsue nor all of the medies she seeksld( Doc.
25 at1.) A proposed intervenobisirden on this element is mimal because she need only show
“that there is gotentialfor inadequate representatiorGrutter, 188 F.3d at 400-01. It “may be
enough to show that the existing party who purpirtseek the same outcome will not make all
of the prospective inteenor’s arguments.’ld. (quotingMiller, 103 F.3d at 1247). Moreover, as

the Does point out in their reply brief, Jaeelss “damages on her Title IX claim and injunctive



relief that is specific to her circumstance¢Doc. 26 at 6.) Defendants have not argued that
they can adequately represent those intereSeseDoc. 25 at 1.)See Ne. Ohio Coal. For
Homeless467 F.3d at 1008 (rejecting plaintiffs’ argurhémat the Secretary of State of Ohio
could adequately represent the Attorney Gerlerause they did not have “the same ultimate
objective” given that the Secretagsyprimary interest is in ensag the smooth administration of
elections and the state’s intst was in defending the ligity of Ohio laws). Cf. Students and
Parents for Privacy v. United States Dep’t of Edinn. 16 C 4945, 2016 WL 3269001, at *2
(N.D. lll. June 15, 2016) (finding that proposatkrvenors, transgender students who did not
seek to advance any additional constitutional claims, did not satisfy the fourth prong of the Rule
24(a) test because the federal government could adequately represent their interests in defending
against a Title 1X claim).

Because the Does have advanced a etiimg argument that Defendants will not
advance Jane’s interests as to her constitutmamhs and the injunctive relief and damages she
seeks, the Court finds that thaufth element of the intervention-as-of-right test is satisfied. The
CourtGRANTS the motion to intervene under Rule 24(a).

B. Rule 24(b) Intervention

Additionally, the Court has discretion under Federal Rul€ieil Procedure 24(b) to
permit intervention. Rule 24(b)(1) provides tbattimely motion, a court may permit anyone to
intervene who:

(A)is given a conditional right to intervene by a federal statute; or

(B) has a claim or defense that shares withmain action a conwn question of law or
fact.

Permissive intervention is improper when it wocédise undue delay or puejce to the original

parties. Fed. R. Civ. P. 24(b)(3). The dem to grant a Rule 24(b) motion for permissive



intervention is committed to the sound discretion of the district c@eat’y of Dep’t of Labor v.
King, 775 F.2d 666, 668 (6th Cir. 1985).

Although the Court has alreadyanted the motion under Ru2d(a), the Court also finds
that, in the alternative, perssive intervention is appropridtere. Jane’s claims undoubtedly
share common legal and factual diess with Plaintiff's claims irthis case. Moreover, Jane’s
intervention in this suit promes judicial economy. It would beefficient for the parties to
litigate, and the Court to adjudicate, Jane’snetain a separate actismce both actions would
involve many of the same facts and legal issues.

Plaintiff argues that permissive intervamtiis unwarranted because the Does would
introduce “fact-intensive claimsijicluding disputes about Jane’s medical records, into a case
that presents pure questions of lafldoc. 24 at 9.) But in a sifar case in the Northern District
of lllinois where a group of transgender students moved to intervene in a suit by a parent
organization against the United StsiDepartment of Education seeking enjoinment of the same
Title IX provisions at issue here, a court pated the students to intervene under Rule 24(b),
finding that the students “easily satishfe] standard” of Rule 24(b)Students and Parents for
Privacy, 2016 WL 3269001, at *3. The court found nejpdice to the exigg parties in the
suit, rejecting essentially the same argumeat Bhaintiff makes her¢hat intervention would
“dramatically change the focus of th[e] eadecause the movants would “undoubtedly begin
submitting reports from psychologists, therapists and doctors for [the movants] describing the
various treatments they receive for gendeptsia,” which would necessitate additional
discovery.Id. The court noted that even if the plaintiff were correct on this point,
“[iIntervention may make thisase more complex, but natnecessarilgomplex,” and any

increase in complexity was outweighed by bleaefits to judiciabconomy of warding off



additional suits and addressing thievant issues with finalityld. Here, too, the Court
concludes that intervention would not unduly pdége Plaintiff and would allow disposition of
the case in the most efficient manner.

Therefore, in the &drnative, the CoutRANTS the Does’ motion to intervene under
Rule 24(b).

II. MOTION TO PROCEED PSEUDONYMOUSLY

Movants ask the Court for leave to proceeelygnymously due to the “highly sensitive
and private nature of the facts involved, the psyagical harm [Jane] would experience if those
highly sensitive facts were made public, as well as the risk of retaliation she and her family face
if her identity is made public. (Doc. 16 aRl- Neither Plaintifinor Defendants take any
position on the motion but because some ccdat® found that a granting of an unopposed
motion to litigate anonymously without an accanping explanation is improper, the Court will
set forth its reasons for granting the moti@ee, e.g.Doe v. Smith429 F.3d 706, 710 (7th Cir.
2005);Doe v. Blue Cross & Blue Shield United of Widd.2 F.3d 869, 872 (7th Cir. 1997).

As a general matter, litigatingnder a pseudonym is disfavoredeFed. R. Civ. P. 10(a),
but under Federal Rule of Civil Procedure 5.2¢a)ess a court orders otherwise, a filing that
contains “the name of an indilual known to be a minor . . . may include only” the minor’s
initials. In this case, because a filing witm@a initials and her gl guardians’ full names
would make her easily identifiable, Jane andlegal guardians askehCourt for the added
privacy of proceeding pseudonymously.

The decision to grant such a motion is witthie sound discretion diie district court.

Doe v. Porter 370 F.3d 558, 560 (6th Cir. 2004). The Biglircuit has citedhe following four



factors that trial courts must weigh to determine whether to grant a motion to proceed
pseudonymously:

(1) whether the plaintiffs seekirajonymity are suing to challenge governmental

activity; (2) whether prosecution of the switl compel the plaintiffs to disclose

information “of the utmost intimacy”; (3) vather the litigation compels plaintiffs to

disclose an intention to violate the lawetéby risking criminal prosecution; and (4)

whether the plaintiffs are children.

Id. (quotingDoe v. Stegall653 F.2d 180, 185-86 (5th Cir. 1981All factors but the third
weigh in favor of granting the Does’ motion.

It is undisputed that Jane is a minor and thattervening in this the suit she seeks to
challenge a policy of the Schooldbiict, a governmental entity. @iren are especially entitled
to privacy particularly when they have praysly recounted retaltion or harassmenDoe ex
rel. Doe v. EImbrook Sch. Dis658 F.3d 710, 723-24 (7th Cir. 20189h’g en banc granted
and vacated but analysis adegtin relevant part bg87 F.3d 840 (7th Cir. 2012).

Additionally, many courts have found Janeilcumstances to be the kind in which a
plaintiff would be required tdisclose information “of the utmost intimacy” throughout the
course of litigation. One court recendijowed a transgender minor to proceed
pseudonymouslySee Doe v. United Stated6-CV-0640, 2016 WL 3476313, at *1 (S.D. Il
June 27, 2016). In addition, some courts ral@ved non-minor transmder plaintiffs to
proceed anonymously due to the social stigisegociated with their gender identitgee, e.q.
Doe v. Frank951 F.2d 320, 324 (11th Cir. 199Ppe v. Blue Cross & Blue Shield of R194
F. Supp. 72, 72-73 (D.R.l. 1992). Courts have alkmwed minors with sensitive mental health

histories to proceed anonymousigeeMich. Prot. & Advocacy Serv., Inc. v. Cary$éo. 5:05-

cv-128, 2006 WL 958496, at *2 (W.D. Mich. Apr. 10, 2006).

10



Finding compelling reasons to protect Jaqeigacy and shield her from discrimination
and harassment, and no apparent prejuditiee other parties in this sdithe COuntGRANTS
the Does’ Motion to Proceed Pseudonymously.

V. STATE OF OHIO’'S MOTION TO FILE AN AMICUS BRIEF

The State of Ohio seeks to file an amicusaribrief in support ahe School District's
motion for preliminary injunction. (Doc. 11l)eave to participate as amicus curiae is a
“privilege within the soundliscretion of the courts.United States v. Michiga®40 F.2d 143,
165 (6th Cir. 1991) (internal quotation marks artdtion omitted). Courts considering whether
to accept the submission of an amicus curiae brief consider whether the information offered by
the amicus “is timely, useful, or otherwisecessary to the administration of justiced.
Granting leave to appear as an amicus is ap@tepvhen a party has “amportant interest and
a valuable perspective on the issues presentddited States v. City of Columhu¢o. 2:99-cv-
1097, 2000 WL 1745293, at *1 (S.D. Ohio Nov. 20, 2000) (quotation marks and citations
omitted).

The State of Ohio asserts that it has amgjrinterest in the opation of local public
schools in Ohio. (Doc. 11 at 2.) None of the parties opposes the State’s motion. Agreeing that
the state has an interesttie proceedings, the Co@RANTS the Motion for Leave to File an
Amicus Curiae Brief.

V. CONCLUSION
For the foregoing reasons, the CA@BRANTS the Motion to Intervene (Doc. 15);

GRANTS the Motion to Proceed Pseudonymously (Doc. 16);GRANTS the Motion for

% There is no question that therfias in this suit already knodane’s true identity—Plaintiff
because she is a student in the School DistndtDefendants because she filed a complaint with
OCR before this litigation commenced.
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Leave to File an Amicus Curid&xief (Doc. 11). All Parties arBIRECTED to FILE UNDER
SEAL or REDACT any documents that identify Jane, Joyce, or John Doe.
IT IS SO ORDERED.
s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: August 15, 2016
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