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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BOARD OF EDUCATION OF THE
HIGHLAND LOCAL SCHOOL
DISTRICT,

Plaintiff,
CaseNo. 2:16-CV-524
V.
JUDGE ALGENON L. MARBLEY

UNITED STATES DEPARTMENT :
OF EDUCATION, etal., : Magistrate Judge Jolson

Defendants.

JANE DOE, a minor, by and through her
legal guardians JOYCE and JOHN DOE

Intervenor Third-Party Plaintiff,

V.
BOARD OF EDUCATION OF THE
HIGHLAND LOCAL SCHOOL
DISTRICT, etal.,

Third-Party Defendants.

OPINION & ORDER

Jane Doe, an eleven-year-old transgendérsgieks to use the girls’ restroom at
Highland Elementary School. Highland will not pérhrer to do so. After an investigation, the
Office of Civil Rights (“OCR”) of the Departnm¢ of Education (“DOE"¥ound that Highland’s
policy impermissibly discriminated against Jane anlihsis of her sex in violation of Title IX of
the Education Amendments of 1972. Highland/rasks this Court to enjoin DOE and the

Department of Justice (“DOJ”) from enforcitige antidiscrimination provisions of Title IX
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against Highland. Jane Doe, in turn, asles@ourt to enjoin Highland’s policy and order
Highland to permit her to use the girls’ restroand otherwise treat her as a girl. For the
reasons that follow, the ColDENIES Highland’s Motion for Preliminary Injunction and
GRANTS Jane Doe’s Motion for Bliminary Injunction.
l. BACKGROUND
A. Statutory and Regulatory Background

Title IX provides that no person “shall, on the basis of sex, be excluded from
participation in, be denied the benefits ofpersubjected to discrimination under any education
program or activity receiving Fed® financial assistance.” 208IC. § 1681(a). Title IX also
specifies that nothing in the statute “shallcbastrued to prohibit any educational institution
receiving funds under this Act, from maintaigiseparate living factles for the different
sexes.”ld. 8§ 1686. The DOE has promulgated regulatidasfying that a reipient of federal
funds “may provide separate &t locker room, and shower fages on the basis of sex, but
such facilities provided for studentf one sex shall be comparatdesuch facilities for students
of the other sex.” 34 C.F.R. § 106.33.

Over the past several years, DOE hasedseveral guidance documents explaining the
agency’s interpretation of Title IX and its ingphenting regulations with respect to transgender
students. In a 2010 Dear Colleague Lretheguidance document explaining DOE’s
interpretation of Title IX, OCR wrote that TitlX “protect[s] all students, including . . .
transgender . . . students, from sex discrimimatiq10/26/10 Dear Colleague Letter, Doc. 33-1
at 8.) In April 2014, OCR issued a “significantidance document” stating that “Title 1X’s sex
discrimination prohibition extends tdaims of discrimination badeon gender identity or failure

to conform to stereotypical notis of masculinity or feminingt” (Questions and Answers on



Title IX and Sexual Violence, Doc. 33-2B#2.) In December 2014, OCR published further
guidance clarifying that “[u]nder Title IX, a rgment generally must treat transgender students
consistent with their gender identity in alipects of the planning, implementation, enroliment,
operation, and evaluation of single-sex classéuestions and Answers on Title IX and
Single-Sex Elementary and Secondary Classes amddaxricular ActivitiesDoc. 33-3 at 25.)
In April 2015, OCR issued a Title IX Resour@eide, which stated that schools should “help
ensure that transgender students are treated consigtie their gender iddity in the context of
single-sex classes.” (Resource Guide, 334 at 21-22.) Most recently, on May 13, 2016,
DOJ and DOE issued joint guidance that “[w]l@school provides sex-segregated activities and
facilities, transgender students must be allotegoiarticipate in suchctivities and access such
facilities consistent with thegender identity.” (Dear Colleaguetter on Transgender Students,
Doc. 33-5 at 3.) The letter also clarified tHafarassment that target student based on gender
identity, transgender status, g@nder transition is harassment based on sex, and the Departments
enforce Title IX accordingly.” I¢l. at 2.)
B. Factual Background

Jane Doe is an eleven-year-old transgegdaewho is enrolled in the fifth grade at
Highland Elementary School. Jane, who wasgaesl male at birth, has communicated to her
family that she is female since she was four ye#t. (Declaration of Juwe Doe, Doc. 35-2 at |
2.) After her parents sought dbe advice of medical and mentedalth professionals, Jane was
diagnosed with gender dysphoridd. @t 1 4; Declaration of Lodes Hill, Doc. 36-2 at 1 5.)
According to Diane Ehrensaft, a developmeatal clinical psychologisvho specializes in
working with children and adolescents with gendysphoria, gender dysphoria is “the medical

diagnosis for the severe and unremitting eor@l pain resulting from th[e] incongruity”



between one’s gender identity ah@ sex he or she was assigaedirth. (Declaation of Diane
Ehrensaft, Ph.D, Doc. 35-4 at 11 23-24.) Jahealth care providergcommended that she
socially transition to treat her gender dyspaor(Hill Decl., Doc. 36-2 at § 7.) “Social
transition” involves “changes that bring the clslduter appearance and lived experience into
alignment with the child’s core gender,tinding “changes in clbing, name, pronouns, and
hairstyle.” (Ehrensaft DeglDoc. 35-4 at § 27.)

When Jane began kindergarten at Highlarehtentary, she used a traditionally male
name and was listed as male in school recof@smpl., Doc. 1 at §{ 61-63.) In 2012, however,
Jane’s parents, Joyce and John Doe, helped her socially transition by obtaining appropriate
clothing and a legal name change, treating héneis daughter, and asking others to treat her
likewise. (Joyce Doe Decl., Doc. 35-2 at § 5.) Adany to Joyce, Janenmediately began to
feel more joyful, at ease witherself, and less angryld(at § 6.) Thasummer, before she
started first grade, Joyce informed Defendaimawn Winkelfoos, the principal of Highland
Elementary, that Jane had socially transitiomed asked that the Schaaiktrict treat her as
female, permit her to use the girls’ restroomd @nsure that her school records reflected her
chosen name and correct gender markier.. a 1 7-8; Compl., Dod at 1 66.) Winkelfoos
denied her request to permit Jane to use the gadsfoom and to change the records to reflect
her female name, although the School Districtdtated that it agreed taddress [Jane] as a
female.” (d. at  67; Joyce Doe Decl., Doc. 35-Z[§t9-10.) Highland has a policy that
“students using sex-specific locker rooms and restrooms, or overnight accommodations during
school trips or events, must use the facilitied torrespond to their bimjical sex.” (Compl.,

Doc. 1 at | 74.) Jane, therefore, was required to use the office restroom, which was generally



used by school personnel and othdults. (Joyce Doe Decl., D&5-2 at § 9.) Joyce and John
Doe observed that this arrangement wasifigia toll on Jane’s mental health.ld(at { 11.)

Joyce renewed her request the following yeathe summer of 2013, before Jane started
second grade.Id. at 1 12.) Winkelfoos again deniecttequest and Jane was required to use
the unisex restroom in the teachers’ loundd. dt 1 15.) Jane reportéal Joyce that when she
would pass through the lounge to @ss the restroom, “teachers would glare at her and make her
feel uncomfortable.” Ifl.) Jane began to suffer from extreme anxiety and depresstbrat {

16.) In May 2014, she was hospitalizedgarcidal ideation and depressed moad.) (

In December 2013, Joyce filed a complaint Vi8R, which proceeded to investigate the
complaint. [d.; Compl., Doc. 1 at § 97.) The comipliaalleged that Highland discriminated
against Jane on the basis of kex by requiring her to use a segia individual-user bathroom
and denying her access to the same bathrooms used by other female stidiexit§.98;
Complaint-in-Intervention, Doc. 32 at § 72)n August 29, 2014, OCR amended the complaint
to include an additional allegation, namelttechool staff members subjected Jane to
harassment, including by referring to hemasoy and failing to use female pronouns when
referring to her, and that the[8ml District failed to respondppropriately when staff members
were informed of student harassment toward Jalideat(f 73; Compl., Doc. 1 at § 100.)

In September 2014, at the beginning of Jattgisl-grade year, Joyce also filed a
complaint with Superintendent William Doddgainst Principal Winkelfoos, alleging that
Highland had created a hostilevronment for Jane. Doddsviestigated the complaint and
found it to be without merit. ¢yce Doe Decl., Doc. 35-2 at § 17That same month, Joyce put

in a request to Superintendent Dodds to askBibard of Education to permit Jane to use the



girls’ restroom. Id. 1 18.) Dodds later told Joyce tltla¢ Board had considered her request and
voted not to grant it. 1dq.)

As the beginning of fourth grade approadhJane became anxious about returning to
school because she would not be permitted to use the girls’ restroom and she feared that teachers
and other students would harass and bullyihehiding by using her birth name and male
pronouns when referring to herdd.(at § 19.) In August 2015, slattempted suicide.ld()

After Jane began fourth grade, the Schoolrigistequired her tase a restroom in the
staff room. [d. at 1 20.) The restroom was kept lockedhat for Jane to gain access to it, a
staff member had to walk her to the restroamipck the door, wait outside, and escort her back
to class. Id.) As aresult, Jane began to refusade the restroom at school and to limit her
fluid intake during the day.Id. at § 21.) Joyce characterized her as more agitated and
combative when she returned home each dialy) {ane herself stated that when she has to use a
different restroom from everyorgtse, she feels alone and not gdrthe school. (Declaration of
Jane Doe, Doc. 35-1 at § 5.) She said thanwdther students line up ¢go to the restroom, she
“leave[s] the line to go to a different restrogjand] other kids say, ‘Why are you going that
way? You're supposed to be over hereld. @t § 6.) One friend asked her: “Why are you going
to another restroom? You're a gifGirls go to the girls’ restroom.”ld. at § 7.) She also stated
that other students sometimes bully her, callahieoy, or tell her to act like a boy, and that some
teachers have told her she was a boy and called her by her birth mdnae 7Y 9, 11.)

Based on her experience working with trasrsder children, Dr. Ehrensaft believes that
“it would be psychologically damaging for a trapader child to be forced to use a separate

restroom and repeatedly referred to by lieth name and male pronouns,” and that



circumstances such as a history of seriou#tfneanditions and priosuicide attempts “would
amplify risk of harm to the child.” (&ensaft Decl., Doc. 35-4 at 1 42.)

Notwithstanding the prohibition on Jane’s usehaf girls’ restroom, Jane has used the
girls’ restroom on several occasions, and Jogserss that none of theesccasions caused any
harm to other students. (Joyce Doe Decl., 36€2 at  22.) While Jane participated in an
after-school running club in Aprand May 2014, her coach allowedrltie use a girls’ restroom
at the school. I¢. at 1 23.) In October 2014, Jane atehdn after-school program called God'’s
Kids, during which the office and teachers’ loengere locked and Jane was permitted to use
the girls’ restroom. I€. at § 24.) In April 2015, Jane usee tijirls’ restroom at the local zoo
during a school field trip thereld( at § 25.) Finally, she used a girls’ restroom at the
elementary school during after-school choaqtice and at Highland High School during a
summer volleyball camp.Id. at 1Y 26-27.)

Defendants Dodds and Winkelfoos have subm#fédavits attesting that they and other
School District officialshave taken prompt action to revisehool records to reflect Jane’s
current legal name and insistititat Highland staff have madecancerted effort to address her
with the name and pronouns of her choi(@eclaration of William Dodds, Doc. 64 at  9;
Declaration of Shawn Winkelfoos, D065 at § 20.) Dodds and Winkelfoos also stated that they
perceive Jane to be consistently happy wdiilschool and that atetbeginning of the school
year Jane “high-fived” Dodds and told him st&s having fun at school. (Dodds Decl., Doc. 64
at 11 5, 11; Winkelfoos Decl., Doc. 65 at T Bhey also submitted copies of emails between
Joyce Doe and school officials documenting stdhland took to help Jane deal with her
eating disorder and other health issues. (Enladss. 65-1, 65-2.) Finallyhey assert that Jane

has never attempted self-harm or exhibited arggereis at school. (Winkelfoos Decl., Doc. 65 at



19 4-5; Dodds Decl., Doc. 64 at § 6.) She hgslagly met with the school’s social workers and
psychologist, with Joyce Doe’s consent. (Winkel Decl., Doc. 65 at 1 9Finally, they point
to the school safety plan Highland created foreJand note that Joyce recently informed them
that Jane’s suicide risk had besmwngraded from high to moderated. (@t  22; Doc. 65-9.)

Three parents of other Highland studenismsitted affidavits in support of the School
District’s policies. One parent testified thedr seventh-grade son who attends Highland Middle
School “would be uncomfortable if a girl came ithe restroom while he was in there” and that
she did not approve of her ssharing a restroom, locker ropor overnight accommodations
with girls. (Declaration of Parent H., Doc. &811 2, 5.) Another Highland parent, whose two
foster daughters have sufferealrific sexual abuse and, as auk, suffer from psychological
trauma, submitted an affidavit explaining that for her daughters, “the male anatomy is a weapon
by which they were assaulted” and they would fegherable being in theresence of biological
males when showering, changing clothes, orguie bathroom. (Declaration of S.B., Doc. 69
at 11 6, 14-15.) As a result, she contends“ftjae very presence ad male, regardless of
whether he identifies as a female, in my daughtesstroom or locker room . . . will almost
certainly cause severe trauma that will set back their emotional and psychological healing
process.” Id. at 1 16.)

On March 29, 2016, OCR notified Highland thattisatment of Jane Doe violated Title
IX. (Complaint-in-InterventionDoc. 32 at § 75.) The followg day, OCR presented a proposed
Resolution Agreement to the School District, whprovided, in relevamart, that the School
District would grant Jane access to sex-specifidifi@gsi consistent with her gender identity, treat
Jane consistent with her gender identity, and @agethird-party consultant with expertise in

child and adolescent gender identity to assistimplementing the terms of the Agreement.



(Compl., Doc. 1 at § 104; Resolution Agreemé&oc. 10-4 at 2-3.) On June 10, 2016, the
School District filed this lawsuistating in its complaint th&tighland had decided not to accept
the Resolution Agreement. (Compl., Doc. ¥ dt18.) That same day, OCR sent a letter to the
School District’s attorney informg him that OCR had learned ottlawsuit. (Letter, Doc. 10-7
at 2.) The letter notetthat, due to the lawsuit as well as several unsuccessful attempts to
communicate with the School District, OCRiph&d to end the 90-day period for negotiations
over the Resolution Agreementd.(at 1-2.) The letter furthestated that within 10 days OCR
would issue another lettenfiing the School District imiolation of Title IX. (d. at 2.)

On June 28, 2016, OCR issued its letter mdlifngs from its inveggation. (Complaint-
in-Intervention, Doc. 32 at  76; Letter, Doc. 8.0-OCR found that th§chool District was in
violation of Title IX because it: “(1) failed tassess whether a hostile environment existed for
[Jane]; and 2) denied [Jane] access to restraomsistent with [Jane’s] gender identity fd.(at
2.) The letter further stated:

If OCR determines that the matter cannotdsolved voluntarily by informal means

OCR then must either initiate proceedingefi@ctuate the suspension or termination of

or refusal to grant or to continue Feddnahncial assistance seek compliance through

any means otherwise authorized by lawctsather means may include, but are not

limited to, referring the matter to the Departmehfustice to initiate a lawsuit. 34

C.F.R. 8 106.71 (incorporating, among otpsavisions, 34 C.F.R. 88 100.7(c)-(d));

100.8; 100.9(a)).

(Id. at 12.) The School Distti received $1,123,390 in fedéfands for the 2015-2016 school
year out of a total budget of $15,4000. (Compl., Doc. 1 at § 128.)

On July 29, 2016, OCR issued a Letter of Impending Enforcement Action to the School

District. (Enforcement Letter, Doc. 33-7.) OCR sththat it “will either initiate administrative

proceedings to suspend, terminate, or refuggant or continue finzcial assistance to the

District or refer the case to the U.S. Departnadritustice for judicial proceedings to enforce any



rights of the United States under its lawsld. @t 14.) The letter funer stated that OCR “can
take this action after 15 calendar dayshe date of this letter if a resolution of this matter is not
reached.” Id. at 14-15.)

C. Procedural History

On June 10, 2016, the Board of Educatbthe Highland LocaSchool District
(“Highland” or “School Dstrict”) commenced this lawsuit,leging that the actions of the DOJ,
DOE, Secretary of Education John King, Attorriggneral Loretta Lynch, and Principal Deputy
Assistant Attorney General Vanita Gupta (cdiileely, “Defendants” offederal Defendants”)
violated: (1) the AdministrativBrocedure Act (“APA”); (2) the $nding Clause of Article |,
Section 8 of the United State®@titution; (3) the federalisguarantees of the United States
Constitution; (4) the separation-of-powers guagaatof the United States Constitution; and (5)
the Regulatory Flexibility Act. (Compl., Dot.at 1 132-247.) The School District filed a
motion for preliminary injunction on July 15, 2016. (Doc. 10.)

On July 21, 2016, Jane Doe and her parents mioviedervene as thirgarty plaintiffs in
the suit and to proceed pseudonymously. (Db6sl6.) The Court granted both motions (Doc.
29), and Jane subsequently filed her own amofor preliminary injunction against Dodds,
Winkelfoos (together, the “individld hird-Party Defendants”), the Board of Education of the
Highland Local School District, a@nthe Highland Local School Distt (collectively, “Third-
Party Defendants”). (Docs. 35-36l) her third-party complainflane brings claims against
Third-Party Defendants for violations of:)(ier Fourteenth Amendment right to equal
protection of the laws; (2) her right to bedrfrom sex discrimination under Title IX of the
Education Amendments of 1972, 20 U.S.@681,et seqg.and (3) her fundamental right to

privacy under the United Statesr@&titution. (Doc. 32 at 1 78-108.)
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Both motions for preliminary injunction ar®w ripe for review. The Court has also
granted the State of Ohio’s motion for leave to fileaaricus curiadrief on behalf of the
School District. $eeDoc. 30.)

Highland asks the Court to enjoin the federal Defendants from enforcing what the School
District characterizes as the “agency rule” dengr(1) that the term “sex” in Title IX and its
regulations includes “gendelentity”; and (2) that Title IXequires schools to allow students to
access overnight accommodations, locker roomd ra@strooms consistent with their professed
gender identity. (Doc. 10 at 1.) Highland adésis the Court to enjoin Defendants from: (1)
enforcing Title IX in a manner that would reguit to allow transgender students “to access
overnight accommodations, locker rooms, eggtrooms designated for the opposite sex”; and
(2) taking any adverse action against the ScBasitict, including but not limited to steps to
revoke its federal funding, because of its policy “requiring students teexsgpecific overnight
accommodations, locker rooms, and restrooms consistent with their tbxat 1-2.)

Defendants and Jane Doe oppose Highland’s motiopr&iminary injuncton. (Docs. 33-34.)
Jane Doe asks for a preliminary injunctioguging the School Disict and other Third-
Party Defendants to “treat heragirl and treat her the sameaker girls, including using her
female name and female pronouns and permitting Jane to use the same restroom as other girls at
Highland Elementary School during the cominpaa year.” (Doc. 36 at 2.) The School
District and the individuarl hird-Party Defendants oppose Jd&ae’s motion for preliminary

injunction. (Docs. 61, 71%)

! The States of Texas, Arkansas, ArizonasWWérginia, Alabama, Wisconsin, Georgia,
Nebraska, Louisiana, South Carolina, Utaid Mississippi and the @amonwealth of Kentucky
have filed a Motion for Leave to File Brief Asnici Curiae (Doc. 53.) Additionally, a group of
school administrators and staff members frorif@aia, the Districtof Columbia, Florida,

lllinois, Kentucky, Maine, Massachusetts, Mgéin, Minnesota, Nevada, New Hampshire, New
Jersey, New York, North Carolina, Oregomd®e Island, Texas, Vermont, Washington, and

11



Il. LEGAL STANDARD

The Sixth Circuit’s test to determine whet injunctive reliefs appropriate under
Federal Rule of Civil Procedure 65 requires tloen€to weigh the following factors: (1) whether
the movant has a substantial likelod of success on the merits; {@)ether there is a threat of
irreparable injury to the movamtithout the injunction; (3) whether issuance of the injunction
would cause substantial harmdilers; and (4) whether the pubinterest would be served by
granting injunctive relief.Winnett v. Caterpillar, InG.609 F.3d 404, 408 (6th Cir. 2010). These
four factors “guide the discret of the district court,” but ey do not establish a rigid and
comprehensive test for determining the appeteness of preliminampjunctive relief.”
Friendship Materials, Incv. Mich. Brick, Inc.679 F.2d 100, 102 (6th Cir. 1982). Whether the
combination of the factors weighs in favor of isguinjunctive relief in a particular case is left
to the discretion of the district couree Leary v. Daeschn&28 F.3d 729, 739 (6th Cir. 2000).

While the Sixth Circuit has held that “tipeoof required for the plaintiff to obtain a
preliminary injunction is mucimore stringent than the proafquired to survive a summary
judgment motion,’id., a party “is not required to proves case in full at a preliminary
injunction hearing and the findings fact and conclusions tdw made by a court granting the
preliminary injunction are not bding at trial on the meritsCertified Restoration Dry Cleaning

Network, L.L.C. v. Tenk@orp. 511 F.3d 535, 542 (6th Cir. 2007)té&tion omitted). A plaintiff

Wisconsin filed a Motion for Leave to Participatefamsici Curiaein Support of Jane Doe and,
subsequently, a Corrected Motion for Leave to Rieicus Brief. (Docs. 86, 91-1.) Leave to
participate asmicus curiads a “privilege within the @und discretion of the courtsUnited

States v. Michigar940 F.2d 143, 165 (6th Cir. 1991) eémbal quotation marks and citation
omitted). Because school districts and theiif st@oughout these states are also affected by the
agency action at issue here, the Court finds that these parties have “an important interest and a
valuable perspective on the issues presentddited States v. City of Columbugo. 2:99-cv-

1097, 2000 WL 1745293, at *1 (S.D. Ohio Nov. 20, 2000) (quotation marks and citations
omitted). The Court, therefor6RANTS the motions to file amicus briefs. (Docs. 53, 86, 91-

1.)
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has “the burden of establishinglaar case of irreparabinjury and of convincing the Court that
the balance of injury favor[she granting of the injunctionGarlock, Inc. v. United Seal, Inc.
404 F.2d 256, 257 (6th Cir. 1968) (per curiam).

II. HIGHLAND’S MOTION FOR PRELIMINARY INJUNCTION

At the outset, Defendants contend that tear€lacks subject-matter jurisdiction over the
School District’'s APA claim. Because Congréss established a specific enforcement scheme
for Title IX, Defendants argue that the School Dgitis prohibited from seeking judicial review
in this Court before any enforcemexttion has occurred. (Doc. 33 at 1.)

After an investigation, if OCR finds a schoostlict in violation of Title IX and cannot
obtain voluntary compliance from the districtCR may seek compliance in one of two ways.
First, it may initiate administrative procerds to withhold federal funds from the school
district. See20 U.S.C. § 1682; 34 C.F.R. 8 100.8(c). Arilistis entitled to a hearing before an
administrative law judge followed by an adminisitra appeal and discretionary review by the
Secretary of Educationid. § 100.10(a), (e). A district mayeh seek review of an adverse
decision in the appropriate cowftappeals. 20 U.S.C. § 16&%e20 U.S.C. § 1234g(a)-(b).
Alternatively, instead of initiating administragiyproceedings, OCR may refer the matter to DOJ
to commence a civil action in the appropriate felddisdrict court to enjoin further violations.

34 C.F.R. 8 100.8(ayee als®0 U.S.C. § 1682.

Relying heavily oriThunder Basin Coal Co. v. Rejdl0 U.S. 200, 218 (1994),
Defendants contend that this enforcement sehprecludes districtourt jurisdiction over
parallel pre-enforcement challenges.Thunder Basinthe Supreme Court held that Congress’s
intent to preclude district coureview of pre-enforcement challenges was “fairly discernible in

the statutory scheme” of the Federal Minée8aand Health Amendments Act of 1977 (the
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“Mine Act”), a statute with an enforcemenipess quite similar to that of Title IXd. at 207
(quotation marks and citation omitted).

Whether a statute is intended to precludeahjudicial review is determined from the
statute’s language, structupairpose, legislative historynd the opportunity provided for
meaningful review of the claimdd. The Mine Act “establisisea detailed structure for
reviewing violations of ‘any mandatory healthsafety standard, rule, order, or regulation
promulgated’ under the Act.id. (quoting 30 U.S.C. § 814). A mine operator’s challenge to a
citation issued under the Mine #is heard by an administratilew judge with discretionary
review by the Federal Mine Safednd Health Review Commissioid. at 207-08. An operator
may appeal an adverse decision to the appropriate court of aploea@s208. The Mine Act
specifies that the Commission and the cooft@ppeals have exclwe jurisdiction over
challenges to agency enforcement proceedingsBtacially silent with respect to pre-
enforcement claims.Ild. In Thunder Basina mine operator faiteto post identifying
information about the miners’ union represénts, taking the position that nonemployees
should not be permitted to serve as repriedges, and the Mine Safety and Health
Administration sent the operator a letter insting it to post the miners’ representative
designations as required byethine Act’s regulationsid. at 204. The mineperator filed suit
for injunctive relief before itvas actually issued a citatiofd. at 205.

The Supreme Court held that the structamd legislative history of the Act showed
Congress’s intent to preclugee-enforcement challenges in federal district coudsat 216.
First, the Court noted that the Act’s “compresier review process does not distinguish between
preenforcement and postenforcement challengesgpmlies to all violations of the Act and its

regulations.” Id. at 208-09. The Act expressly authorigiéstrict court jurisdiction in only two
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provisions, neither of which prides a right of action to ¢hmine operators themselvds. at

209. Second, the legislative lust suggested that beforeamtiment Congress was concerned
that civil penalties against operators were lothlow and non-mandatory and, in particular, that
under an earlier statute, mine operatmsld contest civil-penalty assessmatgsnovan federal
district court once the administragiveview process was completd. at 210.

The enforcement mechanismsTatie 1X are indeed similato that of the Mine Act,
notably the administrative hearing and appeal m®deadicial review ithe court of appeals,
and express authorization ofttict court jurisdiction in Sts by the Secretary but not the
regulated partiesSee20 U.S.C. 88 1682-83; 34 C.F.R180.8(a)(1). The School District
resists this comparison to the Mine Act, pointingtatutory language in Title I1X that provides
that “[a]ny department or agency action takerspant to section 1682 . . . shall be subject to
such judicial review as may otherwise be provided by law for similar action taken by such
department or agency on other grounds.” 28.0. 8§ 1683. Section 1682, in turn, authorizes
the agency to effectuate compliance withdhé-discrimination prodions of the statute by
initiating termination proceedings against fundiagipients. But the judicial review provided
“for similar action” in 8 1683 references thengeal provision for judiial review of funding
termination decisions in 20 U.S.€.1234g(b), which provides thatrecipient may seek judicial
review in the appropriate cowt appeals and thdftlhe Secretary may not take any action on
the basis of a final agency action until judicial review is complet&tl.8 1234g(a)see
Freeman v. Cavazp923 F.2d 1434, 1440 (11th Cir. 1991) (holglthat the “applicable judicial

review provision” for “similar action” in Titl&/I of the Civil Rights Act is 20 U.S.C. § 12349).
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The remainder of 8§ 1683, in turn, only applte funding terminations “not otherwise
subject to judicial review. Therefore, when an actias“otherwise subject to judicial review,”
no additionaljudicial review is available under § 1683.

This understanding finds support in other sasgolving the potential termination of
federal funds. For example, a district court is thrcuit held that a provision of Title VI, 42
U.S.C. § 2000d-2, which is virtually identidal 8§ 1683, precluded deral district court
jurisdiction over a complaint seeking an injunategainst a pending administrative process.
Sch. Dist. of City of Saginaw, Mich.W.S. Dep’t of Health, Educ., & Welfaré31 F. Supp. 147,
152 (E.D. Mich. 1977) Seealso Taylor v. Cohe05 F.2d 277, 281 (4th Cir. 1968) (finding no
subject-matter jurisdiction over a complaint fouimgtive relief against federal agency because
Title VI dictates that “[jJudicial review must ait the outcome of the administrative hearing”).
In both cases, the availability afiministrative review at the agenleyel, coupled with judicial
review in the court odppeals, divested the district coaf only pre- or mid-enforcement
jurisdiction. Seed. at 279-80 (“[I]f specific statutesleding to programs receiving federal
assistance afford review of aggraction, then review under the wahistrative Procedure Act is
not available.”).

Highland also looks for support fro@annon v. University of Chicagm which the
Supreme Court held that there is a privagétrof action under Title IX for victims of
discrimination, for the proposition that the pregtion of reviewability should apply to other
Title IX claims that are not expressly precludeil U.S. 677, 709 (1979). A district court in
Texas, which recently concluded it had jurisdintbver a challenge from several states to the
guidance at issue here, also reliedd@amnonin adopting this reasoningl.exas v. United States

--- F. Supp. 3d ----, 2016 WL 4426495, at *10 (NT2x. Aug. 21, 2016) (“Neither Title VII nor
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Title IX presents statutory schemes that wouktprde Plaintiffs from bringing these claims in
federal district court. Indeed, the Supreme €bas held that Title IX's enforcement provision,
codified at Title 20 U.S.C. 88 1681-1683, doesprotide the exclusive statutory remedy for
violations.”) (citingCannon 441 U.S. at 680). ThBexascourt’s analysis can charitably be
described as cursory, as there is undoubtagisofound difference between a discrimination
victim’s right to sue in fedetalistrict court under Title 1Xand a school distt’s right to
challenge an agency interpretatiarfederal district court. Tik Court cannot assume that the
first right implies the second.

Indeed, inCannon applying the four-part text froi@ort v. Ash422 U.S. 66 (1975), to
determine whether a private rigbitaction existed, the Court noted that the first factor—whether
the statute was enacted for thedi of a special class of which the plaintiff is a member—
favored finding an implied right of action forelplaintiff, who allegd she had been denied
admission to a university on the basis of her seannon 441 U.S. at 694. Title IX was not, on
the other hand, enacted to benefii@a districts. Further, i€annon the Supreme Court found
that the statutory structure was “aimed at @cbhg individual rightsvithout subjecting the
Government to suits.ld. at 715. This militates squarely agsti finding a private right of action
in federal district court for school distts against the feddrgovernment. And th€annon
Court also noted that allowing an action againstatency would be “far more disruptive” of its
enforcement efforts “than a private suit againstretipient of federal aid could ever bed. at
707 n.41. The implied right of action the Supreme Court foul@hmondoes not support, and
even weakens, Highland’s position. There isdéfhing in the language and structure of the Act

or its legislative history [to$uggest[] that Congress intended to allow [regulated parties] to
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evade the statutory-review process by enjgrtire [agency] from commencing enforcement
proceedings."Thunder Basin510 U.S. at 216.

Highland also relies o8ackett v. Environmental Protection Agenty2 S. Ct. 1367,
1374 (2012), where the Supreme Court found thastaicticourt had subgt-matter jurisdiction
to consider two landowners’ APA claim challengithe issuance of an BRompliance order.
The agency argued that because the statuteéssigrprovided for prompt judicial review, on
the administrative record, when the EPA asseadeinistrative penalties after a hearing” but
“did not expressly provide for review obmpliance orders,” the compliance order was
unreviewable.ld. at 1373. The Court rejected thag@ment, explaining that “if the express
provision of judicial rgiew in one section of a long asdmplicated statute were alone enough
to overcome the APA’s presumption of reviewability for all final ageaatjon, it would not be
much of a presumption at allld. But the enforcement scheme of the Clean Water Act, the
statute at issue iBackettbears little resemblance to tlwitTitle 1X or the Mine Act inThunder
Basin In Sackettreceipt of a compliance a@er subjected the plaintifte additional penalties
for each day they failed to comply and mad®adtre difficult for them to obtain a permit from
the Army Corp of Engineers fohe discharge of pollutant$d. at 1372. Highland faces no such
consequences for its failure to comply wiitle IX at this time. Moreover, and more
importantly, express judicial review of suctders came only by way of a civil action initiated
by the agency; there was no corresponding reinetive court of appeals after administrative
action as Title IX provides fdunding-termination decisiondd. at 1372-73. Here, in contrast,
the enforcement scheme imposes no immediahalties for non-compliance and the School
District itself may initiate judicial review ithe court of appeals after an adverse funding-

termination decision from the agency.
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There is also no merit in Higdohd’s argument that now thzdne has intervened in the
lawsuit, it will be deprived of any meaningfuldigial review if this Court finds that it lacks
jurisdiction over Highland’s compilat while Highland is neverthess forced to defend against
Jane’s third-party complaint. In such a scendfiighland retains the aliy, of course, to raise
as a defense to Jane’s Title IX claim itguanents that the guidance violates Title IX.

The Court lacks subject-matteirisdiction over the APA éim and, accordingly, it also

lacks jurisdiction over Highland’s constitutional clain®eeElgin v. Dep’t of Treasuryl32 S.
Ct. 2126, 2132-33 (2012)Atcordingly, the appropriate inay is whether it is “fairly
discernible” from the [statute] that Congr@stended covered employees appealing covered
agency actions to proceed exclusively throughstatutory review scheme, even in cases in
which the employees raise constitutibolaallenges to federal statutes.pismissal of
Highland’s constitutional claims “does notéalose all judicial review of petitioners’
constitutional claim” because “meaningful review’sofch claims is also available in the court of
appeals.ld. That Congress “declined to include an epéion from [court of appeals] review for
challenges to a statute’s constitutatity indicates no such exceptionld. at 2134-35.See also
Thunder Basin510 U.S. at 215 (“The [agency] haddeaessed constitutional questions in
previous enforcement proceedindssen if this were not the cgdsowever, petitioar's statutory
and constitutional claims here can be meaningfully addressed in the Court of Appeals.”
(footnotes omitted)).

Because the Court lacks jurisdiction ouitercomplaint, Highland’s motion for

preliminary injunction iDENIED .2

2 Even if the Court had susit-matter jurisdiction here, filand’s APA claim would fail

because it has an “adequate remedy in a cand’thus Highland cannot state a claim under the
APA. 5U.S.C. 8§ 704. The Sixth Circuit recertlgld that a tour bus company operator, who
sued the Federal Motor Carrier Safety Admintstrafor a violation of the APA after the agency
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V. JANE DOE’'S MOTION FOR PRELIMINARY INJUNCTION
A. Jane is Likely to Succeed on the Merits dfler Title IX and Equal-Protection Claims

Jane argues that she is likely to succeethemmerits of her Title IX and equal-protection
claims and makes no argument regarding her taHpHivacy claim. Accordingly, the Court will
focus on the merits of only the first two claims.

1. Jane is Likely to Succeed on Her Title IX Claim

In Cannon v. University of Chicagthe Supreme Court heldahTitle IX affords an
implied private right of action to victims discrimination. 441 U.S. at 709. To succeed on a
Title-IX discrimination claim, Jane must show) (hat she was excluded from participation in
an education program because of her sex; @)the educational instition received federal
financial assistance at the time of the exclusand (3) that the discrimination harmed h8ee
id. at 680 & n.2Preston v. Commonwealth of Va. ex rel. New River Cmty.,, GblF.3d 203,
206 (4th Cir. 1994) (holding that tii@&annonCourt “implicitly recognized the necessity of
causation,” the third element of a discrimination claim, when it held plaintiff had stated a cause

of action for discrimination under Title IX). Thoarties do not dispute that the School District

issued him an out-of-service order and then later rescinded it, had an adequate remedy in a court
when the applicable statute provided for a imggpafter an out-of-sgrce order was imposed,
followed by review in the apppriate court of appealddaines v. Fed. Motor Carrier Safety
Admin, 814 F.3d 417, 428 (6th Cir. 201%Here too, Highland has an adequate remedy in a
court because it may seek review in the S@ittcuit if OCR commences an enforcement action
and issues an adverse decigimilighland. In the same e if, instead of commencing
administrative proceedings, DOJ filed suit againgfhtéind in federal district court to enjoin its
policies, Highland would “almost by definition [| hage adequate remedy in a court, that is, the
remedy of opposing the Attorney General’s s in the court in which [s]he files h[er]
papers.”NAACP v. Meesé15 F. Supp. 200, 203 (D.D.C. 1985). Highland’'s argument to the
contrary—that its only avenue for review iretbourt of appeals doest allow it to make a

direct challenge to the guidance itself—fails hesmits remedy remains the same regardless of
its type of challenge: keeping its fedenahdling while maintaining itpolicy of denying Jane
access to the girls’ restroom.
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receives financial assistance, bty disagree on whether Jamas excluded from participation
in an education program because of her sex and whether this discrimination harmed her.

As a preliminary matter, the regulation @éning to “[e]ducation gygrams or activities”
provides that “in providing any aienefit, or service to a studeatrecipient shall not, on the
basis of sex: . . . (2) Provide different aid, dgsgor services or pwide aid, benefits, or
services in a different manner; . . . [or] @bherwise limit any person in the enjoyment of any
right, privilege, advantage, or opportunity.” @4~.R. § 106.31(b). The Court easily concludes,
and Third-Party Defendants do not disptitat access to a communal school bathroom
constitutes an “aid, benefit[], or service[]” arright, privilege, advantage, or opportunity.”
Access to the bathroom is thus an education program or activity under Title IX.

The crux of Jane’s motion turns on whethex glas excluded from the girls’ bathroom
“on the basis of sex.” 20 U.S.C. § 1681. Tideauthorizes implementing agencies to “issule]
rules, regulations, or orders @géneral applicability which shdde consistent with achievement
of the objectives of the statuteld. § 1682. Title IX’s implementing regulations permit schools
to “provide separate toilet, loek room, and shower facilities oretbasis of sex” so long as the
“facilities provided for students of one sex” dcemparable to facilities provided for students of
the other sex.” 34 C.F.R. 8§ 106.33; 28 C.F.R. § 54.410. Title IX does not define “sex” in either
the statute or the regulations, ahd regulations are silent ashltow to determine a transgender
student’s sex for purposes of access to bathrolmtisser rooms, and shver facilities.

The School District argues thefendants’ guidance is inesistent with the objectives
of Title IX. Under the School Btrict’'s view, the statute’s aiis to prohibit federally funded

schools from discriminating only on the basidvmflogical sex, which it@ntends is defined as
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the sex appearing on one’s birth certificatBurther, the School Distt argues that “sex” under
Title IX unambiguously means “biological sexicgdoes not include “gender identity.” Jane
counters that the federal Defendants’ intetgdren is consistent with Title IX and its
implementing regulations and that the intetatien must be givenontrolling weight undeAuer
v. Robbins519 U.S. 452, 461 (1997).

Auerrequires courts to give controlling weigbtan agency’s intpretation of its own
regulation provided that the rdgtion is ambiguous and theawy’s interpretation is not
“plainly erroneous or inconsistent with the regulatiotd’ (quotingRobertson v. Methow Valley
Citizens Councjl490 U.S. 332, 359 (1989)Auerdeference is not appropriate, however, when
“there is reason to suspect that the agency’sgreeation ‘does not reflect the agency’s fair and
considered judgment on the matter in questidioy’instance, when the agency’s interpretation
conflicts with a prior interpretation or appe&osde nothing more than a convenient litigation
position orpost hocrationalization advaced to defend past agency action against attack.
Christopher v. SmithKline Beecham Corp32 S. Ct. 2156, 2166-67 (2012) (quothiuger, 519
U.S. at 462).

In deciding whetheAuerdeference is warranted, the Court must first determine whether
the statute and its implementing regulationsaamdiguous, that is, “wheth the language at
issue has a plain and unambiguoweaning with regard to the palar dispute in the case.”
Robinson v. Shell Oil Co519 U.S. 337, 340 (1997). Whether the language is ambiguous
depends on “the language itséife specific context in which that language is used, and the
broader context of thetatute as a whole.ld. at 341 (citingestate of Cowart v. Nicklos Drilling

Co, 505 U.S. 469, 477 (1992)).

% Under Ohio law, a person may not change thiaseorded on his or héirth certificate, and,
therefore, a birth certificatreflects the sex a persorshii@een assigned at birtBeeOhio Rev.
Code 88 3705.15, 3705.22.
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Turning first to the languagef the statute and regulatis, the parties debate the
dictionary definition of “sex” at the time of tleactment of Title IX, but the Court sees no need
to recite those definitions extensively becatigy do not settle thguestion of ambiguity.

Suffice it to say that dictionaries from that era defined “sextymiad ways and, therefore,
Highland has not persuaded the Court theti@hary definitions reflect a uniform and
unambiguous meaning of “sex” as biologji sex or sex assigned at bittff.o the extent that
Highland tries to divine Congressview of “sex” at the time ofitle IX’s enactment, the Court
puts little stock in the wisdom of thanhdeavor or its possibility of succésgés the Supreme

Court acknowledged i@®ncale v. Sundowner Offshore Services, lmcase that held that same-
sex sexual harassment was actionable underMiitleven though it was “assuredly not the
principal evil Congress was concerned with when it enacted Title VII,” a statue’s “prohibitions
often go beyond the principavil to cover reasonably compatalevils, and it is ultimately the

provisions of our laws ratherah the principal concerns ofir legislators by which we are

* For instance, in 1973 the American Heritagetidhary defined sex as “the physiological,
functional, and psychological differences ttetinguish the male and the female.” Am.
Heritage Dictionary 548, 1187 (1973). The 1970bdéler’'s Seventh New Collegiate Dictionary
defined sex to include “beh@val peculiarities” that “distinguish males and females.”
Webster's Seventh New Collegiate Diction&dy7, 795 (1970). These definitions suggest a
view of sex that is not solelyed to reproductive function @enitalia. On the other hand,
according to the 1980 Random House College dnetiy, sex is “either the male or female
division of a species, esp. differentiated with reference tbe reproductig functions.”

Random House College Diotiary 1206 (rev. ed. 1980). The 1976 American Heritage
Dictionary defined sex as “the property or dtyaby which organisms are classified according to
their reproductive functions.” Am. Heritage Dictionary 1187 (1976).

® Nor is the Court persuaded by Highland®aipts to glean the meaning of sex from
Congress’snaction, specifically its failure to amend TétVII or Title 1X to insert the phrase
“gender identity” in contrast with its decisionadd this phrase to the Violence Against Women
Act. See42 U.S.C. § 13925(b)(13)(ARension Benefit Guar. Corp. v. LTV Cor$96 U.S. 633,
650 (1990) (“Congressional inaction lacks pessumsignificance because several equally
tenable inferences may be drawn from suelttion, ‘including the inference that the existing
legislation already incorporated the offér@hange.”) (internal quotation marks omitted);
Atkinson v. Inter-Am. Dev. Bank56 F.3d 1335, 1342 (D.C. Cir. 1998) (“Congress does not
express its intent by a failute legislate.”) (citingJnited States v. Estate of Rom&#23 U.S.
517, 535 (1998) (Scalia, J., concurring)).
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governed.” 523 U.S. 75, 79 (1998provided that the discrimation “meets the statutory

requirements” that it was “because of . . . sex,” it passes muster under Titlel.\dt.79-80.
Looking at both the specific and broader contéxhe use of theerm “sex,” neither

Title IX nor the implementing regulations defitiee term “sex” or mandate how to determine

who is male and who is female when a schooVigles sex-segregatealilities. The Fourth

Circuit, the only federal appeals court that @eamined this question, recently concluded that

Title IX and the regulation that permits separastroom facilities for males and females, 34

C.F.R. 8 106.33, were ambiguous as to how to make this determination for purposes of access to

sex-segregated restrooms, because the estgtetmits both the Board’s reading—determining

maleness or femaleness with reference ekalisto genitalia—and the Department’s

interpretation—determining maleness or femadsneith reference to gender identityG.G. ex

rel. Grimm v. Gloucester Cnty. Sch. B8R2 F.3d 709, 720 (4th Cir. 201&)andate recalled

and stayedGloucester Cnty. Sch. Bd. v. G.G. ex rel. GrjmiB6 S. Ct. 2442 (2016)In support

of its finding of ambiguity, the Fourth Circuit remt that to interpret &” to mean “biological

sex” would still raise a numberf questions as to how thetheoom regulation would applyid.

at 720-21. For instancewhich restroom would a transgger individual who had undergone

sex-reassignment surgery use? What abouttarsagx individual? What about an individual born

with X—X-Y sex chromosomes? What about raividual who lost extamal genitalia in an

® Although the Supreme Court recalled and etithe Fourth Circuit's mandate pending a
decision on a petition for dgorari, a grant of ceiorari, much less a stay of a mandate pending a
decision on certiorari, “do[es] nfitself] change the law."Schwab v. Dep’t of Corr507 F.3d
1297, 1298 (11th Cir. 2007) (per curiam)cchrdingly, “unless the Supreme Court rules
otherwise, the Fourth Circuit predent detailed above binds [distraourts in the Fourth Circuit]
on questions of law.'Height v. United State&No. 5:16-cv-00023, 2016 WL 756504, at *4 n.3
(W.D.N.C. Feb. 25, 2016). A district court withime Fourth Circuit itself has accordingly
concluded it was bound Ifyloucester See Carcano v. McCroyy-- F. Supp. 3d ----, 2016 WL
4508192, at *13 (M.D.N.C. Aug. 26, 2016Although this Court is, ofourse, not so bound, it is
entitled to give great weighto a decision of the Fourth Circuit that remains good |See Terry
v. Tyson Farms, Inc604 F.3d 272, 278 & n.3 (6th Cir. 2010).
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accident?”Id. Highland urges the Court to reject the reasonin@loficesteibut also tries to
distinguish that case because the Fourth Cionyt considered the anduity of the regulation
permitting sex-segregated bathrooms, 34 C.§.H6.33, not the meaning of “sex” in Title IX
itself. This argument is unconvincing, as theiflo Circuit looked brodly at the meaning of
“sex” throughout the statue and its implementing regulati®ee GloucesteB22 F.3d at 723
(“We agree that ‘sex’ should be construedr@mmly throughout Title IX and its implementing
regulations.”).

Moreover, the Sixth Circuit has expressly hidt a plaintiff can prevail on a claim for
sex discrimination under Title Vllan analog provision of the Civil Rights Act of 1964, if he or
she “has suffered discrimination becaaséis or her gender non-conformitySmith v. City of
Salem 378 F.3d 566, 575 (6th Cir. 2004ge also Barnes v. City of Cincinnatdl F.3d 729,
741 (6th Cir. 2005) A claim for sex discrimination under Title VII, however, can properly lie
where the claim is based on ‘sexual stereotypesliy)Smith the Sixth Circuit held that such a
holding was required by theuSreme Court’s decision irice Waterhouse v. Hopking90 U.S.
228, 250 (1989)superseded by statute on other grounds as statBdriage v. United States
134 S. Ct. 881, 889 n.4 (2014). Gender nonconformity, as defirgdith is an individual's
“fail[ure] to act and/or identif with his or her gender,” ithat case, an individual who was
assigned male at birth but later itiGad as female. 378 F.3d at 575.

Third-Party Defendants try to make haytld fact that the Sixth Circuit issued an
amended opinion iBmith which deleted a paragraph stating thatthe extent that Smith also

alleges discrimination based solely on his ida#tfon as a transsexual, he has alleged a claim

"Courts look to Title VII of tie Civil Rights Act of 1964 “as an alog for the legal standards in
both Title IX discriminatiorand retaliation claims.’Nelson v. Christian Bros. Uni\v226 F.
App’x 448, 454 (6th Cir. 2007%ee also Fuhr v. Hazel Park Sch. Di3tl0 F.3d 668, 673 n.2
(6th Cir. 2013).
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of sex stereotyping puraat to Title VII.” Smith v. City of Salen369 F.3d 912, 922 (6th Cir.
2004),opinion amended and supersededSyith v. City of Salen378 F.3d 566 (6th Cir. 2004).
But even after excising that language, the amended opinemithexpressly rejected a view of
sex as a classification based purely on repridgiorgans or sex assigned at bir8ee378 F.3d
at 572 (“[W]e find that thelistrict court erred in fging on a series of prBrice Waterhouse
cases from other federal appellatairts holding that transsexuads, a class, are not entitled to
Title VII protection because ‘Congress had a nawvew of sex in mind’ and ‘never considered
nor intended that [Title VII] apply to anytig other than the traditional concept of sexid);at
575 (“[A] label, such as ‘transgeal,’ is not fatal to a sex dismination claim where the victim
has suffered discrimination becauséisfor her gender non-conformity. . at 573 (quoting a
Ninth Circuit caseSchwenk v. Hartford204 F.3d 1187, 1202 (9th Cir. 2000), for the proposition
that “'sex’ under Title VIl encompasses bakie anatomical differences between men and
women and gender®).Smiththus supports a reading thatlen Title IX discrimination on the
basis of a transgender person’s gender non-amitipconstitutes discrimination “because of

”

SexX.

8 An analogy employed by another districudoshows just why discrimination against a
transgender employee constitutes discritioma‘because of sextinder Title VII:

Imagine that an employee is fired becauseainverts from Christianity to Judaism.
Imagine too that her employer testifies thahbebors no bias towaedther Christians or
Jews but only “converts.” That would be&lear case of discrimination “because of
religion.” No court would take seriously thetion that “convertsare not covered by the
statute. Discrimination “because of religiogédsily encompasses discrimination because
of achangeof religion. But in cases where thapitiff has changed her sex, and faces
discrimination because of the decision to giggsenting as a man and to start appearing
as a woman, courts have traditionallyveat such persons out of the statute by
concluding that “transsexuality” is unprotectadTitle VII. In other words, courts have
allowed their focus on the lald#ranssexual” to blind therto the statutory language
itself.

Schroer v. Billington577 F. Supp. 2d 293, 306-07 (D.D.C. 2008).
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Third-Party Defendants also ceveral district court cas#sat have cut the other way
and held that Title IX and its regulationgié schools to provide gespecific locker-room,
shower, and toilet facties. But, again, these cases dosugport a reading of the statute as
unambiguous because the Sixth Circuit, as well asrakother courts of appeals, have held that
sex-discrimination claims based on gender norioamity are cognizablender Title 1X’s close
cousin, Title VII. See Smith378 F.3d at 573-7%3loucester822 F.3d at 7205lenn v. Brumby
663 F.3d 1312, 1317 (11th Cir. 2011) (“Accordingliscrimination against a transgender
individual because of her gender-nonconformitgag discrimination, whether it's described as
being on the basis of sex or gendelRysa v. Park West Bank & Trust C?14 F.3d 213, 215-
16 (1st Cir. 2000)Schwenk204 F.3d at 1201 (noting that “[t]tial judicial approach” of
interpreting Title VII toban discrimination on the basisanf individual’s “distinguishing
biological or anatomical characteristics” ratlthan the individual’s “sexual identity” or
“socially-constructed characteristics” wawerruled by the logic and languageRyice
Waterhous®.

Additionally, although Highland contends thag thveight of authority” is on its side, the
School District cites only district court cases, most of whiclteored the application of Title
IX beforethe agencies’ most recent guidance was isSueck. the Court to find that the statute
was ambiguous, it need not find thia¢ agencies’ interpretation is thely plausible reading of
“sex” in the statute, but, rather, that iise of the plausible readingsherefore, the district
court cases Third-Party Defendanite @re not dispositive of thisgsue. The Court finds that the

term “sex” in Title IX and its implementing regulations regarding sex-segregated bathrooms and

® For instance, idohnston v. University of Pittskyin of Commonwealth System of Higher
Education a district court confroed similar facts but did not consider the agency’s
interpretation of 8 106.33 and thus lacks pessve effect here. 97 F. Supp. 3d 657, 670 (W.D.
Pa. 2015). The Fourth Circuit rejectdmhnstoron the same groundSee GloucesteB22 F.3d

at 723 n.9.
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living facilities is ambiguoussee20 U.S.C. § 1686; 34 C.F.R. § 106.82;8 106.33, and thus
presumptively entitled tAuerdeference.

Next, the Court concludes that the agendi@grpretation is not “plainly erroneous or
inconsistent with the regulationAuer, 519 U.S. at 461 (quotingethow Valley490 U.S. at
359). An agency'’s view “need not be the bmsmost natural onley grammatical or other
standards. . . . Rather, the [agency’s] vi@edbe only reasonable to warrant deference.”
Pauley v. BethEnergy Mines, In601 U.S. 680, 702 (1991) (intex citation omitted). The
agencies easily satisfy this deferential stand&idst, the only federal appeals court that has
considered this question has already determinadDefendants’ interpretation of 8 106.33 is
reasonable See GloucesteB22 F.3d at 722 (holding that § 106.33 “sheds little light on how
exactly to determine the ‘character of begitper male or female’ where those indicators
diverge” and concluding that the agencies’niptetation was reasonable). Moreover, the Sixth
Circuit's construction of sex sicrimination under Title VII irBmithandBarnesto include
discrimination against transgemdedividuals who do notonform to the steotypes of the sex
assigned to them at birth weighs in favor offfing that the agencies’ interpretation of Title IX
and its implementing regulationsrisasonable. The Court fintlsat Defendants’ interpretation
is not clearly erroneous or inconsistaiith Title IX implementing regulationsAuer, 519 U.S.
at 461.

Moreover, although neither Higdrhd nor the individual ThiParty Defendants advance
this argument, the Court finds that the agénayterpretation does not conflict with a prior
interpretation, as Defendants hawat previously issued guidanstating that sex discrimination
doesnotinclude discrimination based on transgendatust Nor does it appear to be merely a

convenient litigation position or@ost hoaationalization.See Christopherl32 S. Ct. at 2166-
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67. Rather than taking this position onlytims litigation, Defendants have consistently
articulated this interpretation @itle 1X over the last severakgars and enforced it accordingly.
(SeeDocs. 33-1, 33-2, 33-3, 33-4, 33-5.) Nor ispast hoaationalization, given that it is in
line with regulations and gdance of other agencieSee GloucesteB22 F.3d at 722-23 (citing
guidance and regulations from various federahages, including the Occupational Safety and
Health Administration, the Equal Employmépportunity Commission, the Department of
Housing and Urban Development, and the Oftit@ersonnel Management, that provide that
transgender individuals should be permitted to access the bathroom that corresponds with their
gender identity). Defendants’ integpation of Title 1X is entitled té&\uerdeference and given
controlling weight. Auer, 519 U.S. at 461° Under this interpretatioaf Title IX, Jane has been
denied access to the commblgals’ restroom “on théasis of [her] sex.”

Finally, the Court turns to the third elemefita Title IX discrimination claim: whether
the discrimination has harmed Jane. Someessguthis case are difficult, but determining
whether Jane has been harmed from the Schaetiiis policy is nobne of them. Testimony
from Joyce Doe and Jane herself indicates that Jane feels stigmatized andisotetedhe is
forced to use a separate bathroom and othemwas treated as a girAlthough Winkelfoos and

Dodd assert that Jane seemppyaat school and Third-Party Def#ants all argue that Jane’s

% The Court also notes that the Fourth Giréound that the ageres were entitled t&uer
deference before DOE and DOJ even issueliilne 2016 Dear Colleague letter. The agencies
position is, therefore, arguably evsinonger here than it was @loucester

1 Relying on an expert affidavit from Drllan M. Josephson, who has never met Jane, the
School District makes the argument that Jarfalseged sensitivity to social stigma and
rejection” are unlikely because she is autistic. (Doc. 61 ae¥Declaration of Allan M.
Josephson, M.D., Doc. 63 at § 3&iffally, a unique aspect ofrdas case is the diagnosis of
autism. There are significant concerns about tlagrsis. Jane appears to be social related to
others in a reciprocal which militates againgt thagnosis. Indeed, the sensitivity to rejection
related to her transgender preséion would be unlikely in an éistic individual.”).) The Court
flatly rejects this unsupported assertion, whichtegfrankly, calls into question much of Third-
Party Defendants’ other purported metieadence regarding gender dysphoria.

29



emotional difficulties stem not from her treatmanschool but from other challenges she faces,
such as her disabilities and egtidisorder, the Court simply cannot discount, and indeed gives
great weight to, the statements of Jane andel®pe. Even a moderate risk of suicide—which
the School District takes pairto trumpet has been downgeddrom a high risk—indicates
significant risk of harm to Jane, and both testimony and Joyce’s demonstrate that she feels
stigmatized when she is not treated as a girlthatdshe has been bullied at school. Moreover,
according to Joyce, Jane often goes the entyewithout using the bathroom because she hates
being singled out when she is forced to useparsge bathroom, which would clearly impair her
ability to focus on learning. Even without coresithg the evidence in the record from experts on
both sides regarding gender dysphoria and its sffédo¢ Court concludes that Jane is likely to
be able to show harm from Highland’s discmiatiory policy and, therefore, to succeed on the
merits of her Title IX claim.
2. Jane is Likely to Succeed on Her Equal Protection Claim

Under the familiar tiers-of-scrutiny fragwork in cases arising under the Equal
Protection Clause of the Foeenth Amendment, the actionka governmental entity that
discriminates on the basis of ser aubject to heightened scrutin@raig v. Boren429 U.S.
190, 197 (1976). State entities “may not exclgdalified individuals based on ‘fixed notions
concerning the roles and abilities of males and femal&nited States v. Virginib18 U.S.
515, 541-42 (1996) (quotindgississippi Univ. for Women v. Hogadb8 U.S. 718, 725 (1982)).
Therefore, “generalizations abdtlie way women are,” estimate$ what is appropriate fanost
women no longer justify denying oppamity to women whose talent and capacity place them
outside the average descriptiord. at 550. Accordingly, the Sugme Court has consistently

held that a party who seeks to defend discrimiyattassifications on theasis of sex must offer
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an “exceedingly persuasive justditton” for that classificationld. at 531;Mississippi Univ. for
Women458 U.S. at 724. The government nalsdw “at least that the [challenged]
classification serves ‘importagbvernmental objectives and that the discriminatory means
employed’ are ‘substantially relatedttee achievement of those objectivesVirginia, 518 U.S.
at 533 (quotingMississippi Univ. for Womed58 U.S. at 724). The governmental interests
enumerated must be “real, as [o]pposed to . . . merely speculdBgemal v. Fainter467 U.S.
216, 227-28 (1984). If the governmental actioisstie does not concea suspect or quasi-
suspect classification, such as sex, howeverug @oll uphold it “so long as it bears a rational
relation to some legitimate endRomer v. Evan$17 U.S. 620, 631 (1996).

Third-Party Defendants argue that Swgpreme Court’s jurisprudence applying
heightened, or intermediate, scrutiny to sesedmination claims has all involved cases where
members of one “biological sex” were trehtaore favorably than members of the other
“biological sex.” (Doc. 61 at 13.) They argimat because “transgeer status” is not a
protected class, rational basg&view applies to Jane’s equal-protection claim, although they
insist that Highland’s policy alssurvives intermediate scrutingane, in turn, argues that the
Court should apply intermediate scrutiny t@ Bqual-protection claim but that Third-Party
Defendants’ asserted interests do not pagster even under rational basis review.

a. Heightened Scrutiny Appliés Jane’s Equal-Protection Claim

The Supreme Court has not decided whetlasggender status is a quasi-suspect class
under the Equal Protection Clauskhe parties dispute wheth®mith v. City of Salemmandates
application of heightened scrutinythe Sixth Circuit. The quest of the level okcrutiny in an

equal-protection claim wasot squarely before tfe@mithcourt!? Jane argues, however, that

21n addition to a Title VII claim, the plaintiff iSmith a public employee, also brought an
equal-protection claim under § 1983, but the asdyie before the Sixth Circuit regarding the
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Smithmandates a finding that discriminatioraatst transgender individuals constitutes
discrimination on the basis of sex, becauseStimghcourt held that the dlirict court had “erred

in relying on a series of pierice Waterhouseases from other fedéra@ppellate courts holding
that transsexuals, as a clams® not entitled to Title VII protection because ‘Congress had a
narrow view of sex in mind.” 378 F.3d at 572. ef@ourt incorporates its earlier analysis of
Smithand agrees th&mithsupports a conclusion that tegyender individuals are a quasi-
suspect class because discrimination against themcrimination on the basis of sex. Reading
Smithdifferently, and also pointing to Sixth Circa#ses holding that sexual orientation is not a
guasi-suspect classification, timelividual Third-Party Defendantgge the Court to “conduct its
own analysis” of whether heightened scrutiny appl&se Love v. Beshe&89 F. Supp. 2d

536, 545 (W.D. Ky. 2014). But even if the Coddes so, it still concludes that heightened
scrutiny is appropriata this case.

In Love the district court ruled on a challengeKentucky’s statute banning same-sex
marriage.ld. In the process, the ed conducted its own analysi$ whether heightened
scrutiny should apply to clasisiations based on sexual oriematafter determining that the
issue was unsettled in the Sixth Circdd. The court examineDavis v. Prison Health
Services679 F.3d 433, 438 (6th Cir. 2012), which hildt sexual-orientain classifications
should not receive heightened scrutiny, but notedDhatsrelied on a line of cases beginning
with Bowers v. Hardwick478 U.S. 186 (1986), which was overruledlayvrence v. Texa$39
U.S. 558, 578 (2003). Accordingly, theveCourt concluded that was required to “conduct

its own analysis to determine whether séxugentation classifiations should receive

equal-protection claim was not which tier of ety to apply, but whether the plaintiff had
stated such a claim withoutfeering specifically to the Equi#rotection Clause. 378 F.3d at
576-77. The Sixth Circuit did note that the fabis plaintiff “alleged tasupport his claims of
gender discrimination easily constitute amlaf sex discrimination grounded in the Equal
Protection Clause of the Constitutiond. at 577.
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heightened scrutiny.” 989 F. Supp. 2d at 545. Odisdrict courts irthe Sixth Circuit have

done the sameBassett v. Snyde®51 F. Supp. 2d 939, 961 (E.D. Mich. 201G3ergefell v.
Wymyslp 962 F. Supp. 2d 968, 986 (S.D. Ohio 2013)teA&pplying the four-factor test, two of
these courts also concluded that heightesoedtiny should apply tolassifications based on
sexual orientationLove 989 F. Supp. 2d at 545-46pergefel] 962 F. Supp. 2d at 991. The
third concluded it wairequired to applipavis but observed that the “Sixth Circuit’s
pronouncements on the questionwaoethy of reexamination.’Bassett951 F. Supp. 2d at 961.
And although the Supreme Courtldiot squarely decide the level-of-scrutiny question when it
issued a decision that same-sex marriage balate the Equdtrotection Clause i@bergefell

v. Hodges135 S. Ct. 2584, 2608 (2015), it is fair to say avisis no longer good law,
particularly in light ofObergefells emphasis on the immutability of sexual orientation and the
long history of antgay discrimination.See idat 2594, 2596. Like the district courts that
examined suspect classification based on sexual orientation, this Court will proceed to conduct
its own analysis of the four-factor test tdatenine whether heightened scrutiny applies to a
transgender plaintiff's claim undergtezqual Protection Clause.

The Supreme Court employs the followirgif factors to determine whether a new
classification requires heightened scrutiny: (lethler the class has beeistorically “subjected
to discrimination,”Lyng v. Castillp477 U.S. 635, 638 (1986); (Bhether the class has a
defining characteristic that “frequently bears natien to ability to perform or contribute to
society,”City of Cleburne v. Cleburne Living Ct473 U.S. 432, 440-41 (1985); (3) whether the
class exhibits “obvious, immutable, or distingumghcharacteristics that define them as a
discrete group,Lyng 477 U.S. at 638; and (4) whether thass is “a minority or politically

powerless,’id.
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A district court in the Southe District of New York recetly held that heightened
scrutiny applied to a transgender plaintiffeual-protection claim because discrimination on the
basis of transgender status isalimination on the basis of seAdkins v. City of New York43
F. Supp. 3d 134, 140 (S.D.N.Y. 2015). The court iclamed the four-factotest to identify a
guasi-suspect class and determined that tradeg@mdividuals were indeed such a claksk.at
139-40. The Court agrees with the analysiddifinsand largely incorporates it hefe See also
Norsworthy v. Beard37 F. Supp. 3d 1104, 1119 (N.D. Cal. 20T9\titchell v. Price No. 11-
cv-260, 2014 WL 6982280, at *8 (W. Wisc. Dec. 10, 2014) £ithough the issue has yet to be
settled in this circuit, the parties agree tila¢ plaintiff's] Fouteenth Amendment equal
protection claims based on her transgestitus receive heightened scrutiny.”).

First, there is not much doubt that transgene®ple have historically been subject to
discrimination including in education, ermogiment, housing, and access to healthcAdking
143 F. Supp. 3d at 139. Second, there is obviouskelationship between transgender status
and the ability to contribute to societyhird, transgender people have “immutable [and]

distinguishing characteristics tha@gfine them as a discrete groupyhg 477 U.S. at 638, or as

13 Adkinsheld that transgendgeople were a quasi-suspect clasight of the Second Circuit's
holding that gay people wegequasi-suspect classWindsor v. United State699 F.3d 169,
181 (2d Cir. 2012)aff'd by United States v. Windsdr33 S. Ct. 2675 (2013). The Supreme
Court did not squarely hold whethgay people are a suspect clae®133 S. Ct. at 2706
(Scalia, J., dissenting), and, of course, thesil€is not bound by the 8end Circuit’s reasoning
in Windsor Nevertheless, the Court finds the reasoningdiiing as well as the Second
Circuit's Windsordecision, persuasive on the four-factor analysis.

14 Norsworthyis especially instructive. Theregtisourt did not even reach the question of
whether the four factors weighedfavor of finding transgenderdividuals were a quasi-suspect
class because it held thaetNinth Circuit’s decision ischwenk v. Hartford204 F.3d 1187,
1201-02 (9th Cir. 2000), compelled a ctuston that they were, noting th&thwenknterpreted
Price Waterhous#o stand for the proposition that discriminating against a transgender
plaintiff for failing to “conform to socially-costrued gender expectations,” as transgender
people do by definition, a defendant hagi@aged in discriminatn because of sex\Norsworthy
87 F. Supp. 3d at 1119 (quotiBghwenk204 F.3d at 1201-02). Tidinth Circuit’s holding and
reasoning irschwenkas noted earlier, are veryrsiar to the Sixth Circuit’s irBmith
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the Second Circuit put it Windsor “the characteristic of thelass calls down discrimination
when it is manifest,” 699 F.3d at 1&2e also Adking43 F. Supp. 3d at 139-40 (noting that
transgender people encounter obstacles whea tharmismatch betweéehe sex indicated on a
birth certificate and the persorgender identity, and thatr&nsgender people often face
backlash in everyday life when their statudiscovered”). Finally, aa tiny minority of the
population, whose members are stagized for their gender non-conformity in a variety of
settings, transgender people arpolitically powerless minority group. The efforts of states to
pass legislation requiring individis to use sex-segregated bathrooms that correspond with their
birth sex are but one example of the relative political powerlessness of this GeeiCarcano
2016 WL 4508192, at *6-7 (describing the enaabof North Carolina’s “bathroom bill"see
also Adkins 143 F. Supp. 3d at 140 (noting that theere no openly transgender members of the
United States Congress oetfederal judiciary).

Therefore, even Bmithdid not require that this Cauapply heightened scrutiny to
Jane’s equal-protection claim, the Court fincs theightened scrutiny eppropriate under the
four-factor test to determine suspaod quasi-suspectadsifications.

b. Highland’'s Discriminatory Classification is NSubstantially Related to Its Interests in Its
Students’ Dignity and Privacy

Highland asserts two justifications for its tmaant of Jane: the dignity and privacy rights
of other students; and purpatteafety issues and lewdnessoerns. (Compl., Doc. 1 11 78-
90.) Turning first to the privacgnd dignity interests, Jane does dispute that the protection of
the privacy of students, includidgne herself, is an importantenest. (Doc. 84 at 11.) First,
the Court notes that Highland Elementary students use sex-segiegfai@bms with stall
dividers that open on the top and bottom by appnaxely two feet. (Compl., Doc. 1 at § 83.)

There is no evidence that Jane herself, if altbteeuse the girls’ restroom, would infringe upon
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the privacy rights of any other students. Theref Third-Party Defendants have failed to put
forth an “exceedingly persuasive justification,”een a rational one, for preventing Jane from
using the girls’ restroomMississippi Univ. for Womed58 U.S. at 724. The “fit between the
means and the important end” of protecting stageivacy is not “excedingly persuasive.”
Nguyen v. .N.$533 U.S. 53, 70 (2001) (quotiMirginia, 518 U.S. at 533).

Highland also advances an argument thadesits’ “zone of prigcy” in the restroom
starts at the door of the restroom, not meatlghe stall door, and thaherefore, students’
privacy interests would be imperiled ifnlaeven enters the girls’ bathroodmici from school
districts in twenty states @und the country, however, provitigther support for the Court’s
conclusion that Highland cannot show that allowangansgender girl to aghe girls’ restroom
would compromise anyone’s privacy interestghen they adopted inclusive policies permitting
transgender students to use bathrooms an@tackms that correspond with their gender
identity, all of these swol districts wrestled with the sarpavacy concerns that Highland now
asserts and, in fact, at least amfehe districts was investigat by OCR for non-compliance with
Title 1X before ultimately reaching a Resolutionr&gment with the agency. (Doc. 91-3 at 6.)
The school administrators agrethat although some parents opposed the policies at the outset,
no disruptions in restrooms had ensued nor Wexee any complaints abospecific violations
of privacy. (d.at 10.) Such testimony from other schofficials who have experienced these
issues lends further support to Jane’s arguntert Highland’s purported justification for its
policy is “merely speculative” andcks any “factual underpinning.Bernal 467 U.S. at 227-28
(holding that a state’s asserjedtification for imposing a citienship requirement for notaries
was “utterly” insufficient to pass strict scnogi because the state put forth no factual showing

that the unavailability of noniizen notaries’ testimony presexd a problem for the state).
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Moreover, none of the cases upon which dfiarty Defendants Iseto support their
privacy argument is persuasiaad relevant to this case.r$ti Third-Party Defendants rely
heavily onJohnston v. University of Pittsburdbr the proposition tha university’s policy of
segregating its bathrooms and leckooms on the basis of birthxs@as substantially related to
the government interest in ensuringdsnt privacy. 97 F. Supp. 3d at 66&hnstorhas little
persuasive value here becausedburt relied on outdated, piRreice Waterhousease law from
other circuits.Id. at 671 (citingUlane v. E. Airlines, In¢.742 F.2d 1081, 1085 (7th Cir. 1984)).
In so doing, thdohnstorcourtexpressly “recognize[d] that otheourts have declined to follow
the definition articulated ikllang” and citedSmith v. City of Salenbut determined that
“because neither the Supreme Court nor the Tircuit has addressed the precise issue, this
Court will follow the definition embraced dylaneand its progeny.”ld. at 671 n.14. Needless
to say,Smithis binding precedent on this Court andgréfore, it cannot follow the reasoning of
Johnston

Third-Party Defendants also ceveral Sixth Circuit casesrmcerning the righto bodily
privacy against invasive strip sebes or videotaping, which is nibte issue before the Court in
this case. For instance, the Sixth Circuit statd8ramnum v. Overton County School Bo#ndt
“there must be a fundamentairestitutional right to be free froforced exposure of one’s person
to strangers of the opposite sex16 F.3d 489, 495 (6th Cir. 2008) (quotikgnt v. Johnsgn

821 F.2d 1220, 1226 (6th Cir. 1987)). But the right at issB#annumarose under the Fourth

Amendment and is more properly characterized as a right to be free from unreasonable searches

and seizures of the body. Of course, no such searskizure of anyone’s body is at issue here.
The other cases Third-Party Defendauits are similarly unpersuasiv&ee Beard v. Whitmore

Lake Sch. Dist402 F.3d 598, 604 (6th Cir. 200B)pe v. Luzerne Cnty660 F.3d 169, 177 (3d
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Cir. 2011) (holding that a depus$heriff stated a claim for aokrteenth Amendment violation
when a superior officer instructed herundress and shower while filming hdrge v. Downs
641 F.2d 1117, 1118-19 (4th Cir. 1981) (upholdregdict for a female prisoner who was
forcibly restrained by male guards whddemale nurse removed her clothing).

Next, Highland argues that the Supreme Couwst‘telegraphed that the relief that Doe
seeks in this case threatens the privagiyts of students by recalling the mandate” in
Gloucester (Doc. 61 at 21.) The Supreme Court ggasuch stays when a court of appeals
“tenders a ruling out of harmony with [its]ipr decisions, or [presents] questions of
transcending public importancedt issues which would likelynduce [the Supreme Court] to
grant certiorari.” Russo v. Byrned09 U.S. 1219, 1221 (1972) (Dougldg, It is not for this
Court to speculate which, if any, of thesdifisations motivated té Supreme Court when it
took action inGloucesterand even if Highland has somehow been able to divine what the
Supreme Court has “telegraphed” $igying the mandate in thedse, this Court unfortunately
lacks such powers of divination. Moreoverlikein most cases in which the Supreme Court
stays a mandate, one of the five Justices whedviar the stay, Justice Breyer, wrote a brief
concurrence that made no mentafrirreparable harm, stating gnthat he voted to grant the
application “as a courtesy” and that the order would “preserve the status quo (as of the time the
Court of Appeals made its decision)Gloucester Cnty. Sch. Bd. v. G.G. ex rel. Grjri86 S.
Ct. 2442 (2016) (Breyer, J., concurring). Whea dastice whose vote tifise scales issues a
statement regarding his position and doeshmention irreparable harm, it would be
unreasonable for this Court to finchtithe stay of the mandate@loucesterequires a finding
of irreparable harm to Highland and its studeritkis Court follows statements of law from the

Supreme Court, not whispers on the pond.
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Finally, the Court also rejects individughird-Party Defendants’ argument that
Highland’s classification is bottationally and substantially related to its privacy interests
because it is expressly permitted under federal B@e34 C.F.R. 8 106.33. As the Court has
already explained in Section IV(A)(19upra the DOE and DOJ havetérpreted this regulation
to require that schootbat provide sex-segregated faciltimust allow students to use those
facilities consistent witltheir gender identity.

At bottom, Highland cannot show that its redlito let Jane use the girls’ restroom is
substantially related to its interest in student privacy.

c. Highland’s Discriminatory Classification is Not Substantially Related to its Safety and
Lewdness Concerns

Highland’s justifications of safety and ldwess concerns suffer from many of the same
flaws. Again,amici school administrators testified thad incidents of indriduals using an
inclusive policy to gain access to sex-segted facilities for an improper purpose haver
occurred. (Doc. 91-3 at 11.) Although paratitsraise safety concerns in many instances
before the implementation of the policies fiears turned out to be “wholly unfounded in
practice.” (d.) Indeed, if anything, these administia stressed that protection of the
transgender students themselves is usually thest pressing concern, because those students,
already accustomed to being stigmatized and in some cases harassed, “are not interested in
walking around the locker rooms and checkinganatomy. They’re just trying to get through
[physical education classhfely.” (Interview with Dian&. Bruce, Director of Health and

Wellness, District of ColumbiRublic Schools, Doc. 89-1 at 12.)

15 Although the Court understanttsat some members of thighland community may have
concerns about their children’s privacy, ultimately the affidavits submitted by concerned parents
do not change the Court’s conclusion that tHeaes and apprehensiong amlikely to lead to
disruption or safety incidenis the Highland Elementary Bool restrooms, which are the
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Additionally, the Fourth Circuit rejected this argumenGiloucestemwhen it found that
the record was devoid of any actual evidenasig “amorphous safety concerns.” 822 F.3d at
723 n.11 (“We also note that the [school board]lbeen, perhaps deliberbtevague as to the
nature of the safety concerns it has.”). The #oQircuit also pointed out a logical flaw in the
argument that allowing transgender students ¢otlis bathroom consistewith their gender
identity would lead to danger from “sexuaspenses prompted by students’ exposure to the
private body parts of studentstbe other biological sex.1d. Like Highland, the school district
in Gloucesterdid not require segregated restrooms for gay boys or girls even though this concern
about “sexual responses” would, in theory, ajgplg gay male who used a boys’ restroom or a
gay female who used a girls’ restroofee id.

The Court finds that because Third-Party Delfents have failed to show that the School
District’s discriminatory policy isubstantially related to their imésts in privacy or safety, Jane
is likely to succeed on the merits of leéaim under the Equal Protection Clause.

d. Even if Rational Basis Review Appliddighland’s Classificatin is Not Rationally
Related to Its Asserted Interests

Even if the Court were to apply rational lsaseview to Jane’sgeial-protection claim,
she would likely succeed on the merits. ak®ady stated, Highland most certainly has a
legitimate interest in the priva@nd safety of its student8ut Highland cannot show that its
restroom policy is rationally related those interests. The experienceuwrfici school districts
belies Highland’s speculative asserntithat students’ privacy or séfanterests will be impaired;
school districts that have encountered these igenes have been able to integrate transgender
students fully into the academic and sociahowunity without disruptin, and certainly without

the doomsday scenarios Highland predicts, siscbexual predatorstenng an elementary-

subject of this case. (Parentbcl., Doc. 68; Parent S.B. Decl., Doc. 69; Parent S. Decl., Doc.
70.)
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school restroom. And there is certainlyevidence in the record that Jane hersel—the only
student to whom a preliminary injunction wdwdpply—is likely to violate other students’
privacy or put their safety at risk whenngithe girls’ restroomHighland’s policy rests on
“mere negative attitudes [and] féawhich are not “permissible lsas for” differential treatment,
and cannot survive even rational basis revi€ity of Cleburne473 U.S. at 448. Under either
standard of scrutiny, Jane has shown that shieeiy to succeed on the merits of her equal-
protection claim.
B. Jane Will be Irreparably Harmed Absent an Injunction

Irreparable harm is presumed as a matter of law when a moving party shows “that a
constitutional right is beinthreatened or impaired. Am. Civil Liberties Union of Ky. v.
McCreary Cnty., Ky.354 F.3d 438, 445 (6th Cir. 2003) (citigtrod v. Burns427 U.S. 347,
373 (1976))see also Connection Distrib. Co. v. Rehb4 F.3d 281, 288 (6th Cir. 1998)
(“[ L]oss of First Amendmentd&edoms, for even minimal peds of time, unquestionably
constitutes irreparable injury.”). And therdileewise a presumption of an irreparable injury
when a plaintiff has shown a “violadn] [of] a civil rights statute.”Silver Sage Partners, Ltd. v.
City of Desert Hot Spring251 F.3d 814, 827 (9th Cir. 2001). Jane can show irreparable injury
simply because both her Title IX claim arm@hstitutional claim are likely to succeed on the
merits.

Moreover, for the same reasaestailed in Section IV(A)(1)supra Jane has also shown
that she would be irreparably harmed absent an injunction. The stigma and isolation Jane feels
when she is singled out and forced to useparsge bathroom contrileito and exacerbate her

mental-health challenges. This is a clear cdseeparable harm to an eleven-year-old girl.
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C. The Balance of Equities and the Public Interest Favor Injunction

As discussed exhaustively above, the Conds no merit in Third-Party Defendants’
argument that other students would be harmeallbywing Jane to use the bathroom consistent
with her gender identity, ashar students already do. The bala of equitiesips especially
sharply in Jane’s favor because the injuncticasteks is narrowly tailored to permit her to use
the girls’ restroom and does not even implidat&ker rooms or overnight accommodations at the
middle- and high-school levels. Moreover, “iisvays in the public interest to prevent the
violation of a party’s constitutional rightsG&V Lounge, Inc. v. Mich. Liquor Control Comm’n
23 F.3d 1071, 1079 (6th Cir. 1994). Similarlyhétoverriding public interest lay[s] in the firm
enforcement of Title IX.”Cohen v. Brown Uniy991 F.2d 888, 906 (1st Cir. 1993).

The Court concludes that the balance ofiteggiand the public intesé favor the granting
of Jane’s preliminary-injunction motion. Aacingly, all four factos of the preliminary-

injunction test weigh in Je’s favor and the CouUBRANTS her motion™°

16 Last month, ifTexas v. United Statea federal district courssued a sweeping nationwide
preliminary injunction against the federal Dedants, enjoining them from enforcing the
guidance at issue here. In isgputhe injunction, the court stated that “an injunction should not
unnecessarily interfere with lgation currently pending befoather federal courts on this
subject regardless of the stéey.” 2016 WL 4426495, at *17. Theexascourt stated:

Defendants are enjoined from enforcing the Guidelagzsnst Plaintiffs and their
respective schoaglschool boards, and other pubkducationally-baseistitutions.

Further, while this injunction remains in place, Defendants are enjoined from initiating,
continuing, or concluding anpvestigation based on Defendsinhterpretation that the
definition of sex includes gender identityTitle IX’s prohibition against discrimination

on the basis of sex. Additionally, Defendants anjoined from using the Guidelines or
asserting the Guidelines carry weigitny litigation initiated following the date of this
Order.

Id. (emphases added). Beca@®o was not a party to thieexadlitigation, and because this
litigation was initiated before thEexascourt issued its prelimary injunction, the injunction
does not apply here. This is also consistéth the Supreme Court’'s admonition that
“injunctive relief should be no more burdensoméh® defendant than necessary to provide
complete relief to the plaintiffs.Califanov. Yamasaki442 U.S. 682, 702 (197%ee also
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V. CONCLUSION

For the foregoing reasons, the CADENIES the School District’'s Motion for
Preliminary Injunction (Doc. 10) af@dRANTS Jane Doe’s Motion for Preliminary Injunction.
(Docs. 35-36.) The Court ordeBgshool Districtofficials to treat Jane Doe as the girl she is,
including referring to her by female pronouns &ed female name and allowing her to use the
girls’ restroom at Highland Elementary School.

Finally, Federal Rule of Civil Procedu&(c) provides that a court may issue an
injunction only if the movant posts bond. Neitldane nor the Third-Party Defendants have
briefed the issue of amppropriate bond. The CouRDERS Jane Doe to post a bond of $100.

IT IS SO ORDERED.

s/ Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: September 26, 2016

Texas v. United Stateg87 F.3d 733, 769 (5th Cir. 2015) (upholding issuance of a nationwide
injunction of the Obama administration’s executive action on immigration because of “a
substantial likelihood that a paiftiajunction would be ineffectivein providing complete relief
to the plaintiff states due to gration of individuals across stdiees). Moreover, to construe
otherwise would prevent other district cowatsd courts of appealsom weighing in on the
important issues presented in this case, wivculd “substantially thwa the development of
important questions of law by freezing the firsidi decision rendered on a particular legal
issue.” United States v. Mendoz464 U.S. 154, 160 (1984ee alsdHolland v. Nat'l Mining
Ass’n 309 F.3d 808, 815 (D.C. Cir. 2002) (“Allowing ooiecuit’s statutory interpretation to
foreclose . . . review of the question in anottiezuit,” would “squelch tk circuit disagreements
that can lead to Supreme Court review.”).

43



