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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TRISHA DORAN, M.D.,

Plaintiff, Case N02:16-cv-532
V.
Judge Graham
ROBERT McDONALD, SECRETARY
FOR THE UNITED STATES Magistrate JudgeDeavers
DEPARTMENT OF VETERANS
AFFAIRS, et al.,

Defendans.

OPINION & ORDER

This matter is before the Court on a voluminous record and dueling dispositive motions.
First, Plaintiff Trisha DoranM.D.’s Motion for Summary Judgment, (Doc. 30); and secomrd, D
fendants’ Combined Motion to Affirm the Decision of the Disciplinary Appealgdaad R-

sponse in Opposition @laintiff's Motion for Summary Judgment, (Doc. 31).

I) Background
A) Legal Background

“Title 38 provides a comprehensive regulatory scheme for employees of tftee/A
U.S. Department of Veterans Affaitg-ligiel v. Samsop440 F.3d 747, 752 (6th Cir. 2008he
Secretary of the VA may appoint personnel, like physicians, who are “necéssiduy health
care of veterans.38 U.S.C. § 7401. Dr. Doraiompleted a tw«year probationary perio@nd
she qualified as a permanent employ®ee38 U.S.C. § 7461(c)(1As a permanent employee,
Dr. Doranhas the right to appeal to a Disciplinary Appeal Board (a “DAB”) if shiesuma-
jor adverse employment actistemming from a problem of “professional conduct or cemp
tence” See38 U.S.C. § 7461Fligiel, 440 F.3cat 750. Dr. Doran suffered a major adverse action
whenthe VA terminated her employmei@ee38 U.S.C. § 7461(c)here is no debate heier.
Doran’s discharge involved a question of professional conduct or competence, so sleel appea
a DAB. The DAB must follow the procedurédescribedn 38 U.S.C. § 746ZFligiel, 440 F.3chat
750.
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Section 7462 details certain due process rightsiieat’ A must provide to Dr. Doran.
These include: (1) “[aJdvance written notice” of the charge, potential adverse sidiengn-
ployee could suffer, the law violated, and a file containing all the evidence sogpath
charge; (2) an opportunity to answer the charges both orally and in writing and ibeubm
dence to a higher ranking official than the one who made the charge; (3) the entittebesn
represented by an attorney; (4) a written, reasoned decision on the ctgrtgesright to jud
cial review of the DABs written decisionSee generallg 7462.

B) Factual Background

TheVA administers the Veterans Health Administration (the “VHA”"). In turn, theAVH
operates the Chalmers P. Wylie VA Ambulatory Care Center in Columbus, Ohi&€@haribus
VA Center”), whereDr. Doran worked. Dr. Doran is a licensed physician, and she is board cert
fied in internal medicine and gastroenterology. (AR 008&3j)ice she completed a Gastroente
ology Fellowship at The Ohio State University, she took a job as a Gastroenttraltwe -
lumbus VA Center in late 20081. She received severatiditionalcertificationsduring her first
six years at the Columbus VA Centigt.

1) Annual Reviews

Dr. Doran worked from 2@through 2013 with good reviews. Her overall rating for
each yeawas “Outstanding,” (AR 000087-94), which in the parlance of the Columbus VA Cen-
ter meant she “consistently exceeded reasonable expectations to an exceptiendl @dg)
00010). Her performance reviews contain a narrative summary with detailed otsranédr.
Doran’s performance. Here are some examples. In the report coverotge©2008 through
September 2009, the report notes that “Dr. Doran has made an important contributierofo car
the Gl patient [sic] at the VAACC [the Columbus VA Center] byadtrcing new diagnostic
modalities since joining the staff.” (AR 000087). The review goes on to note thaban 3 a
“competent gastroenterologist” with excellent “clinical judgment” who perfoendoscopiés
“with an extremely low complication rate.ld(). It notes that Dr. Doran has educated “other

providers and clinical staff” in the new procedures she introduced, and she goes albee an

! As Defendants observe, the massive administrative record containsiogioate documents, so while the dec
ment cited may appear elsewhere, only one record citation is included for emehagef

2 An endoscopy is a “visual inspection of any cavityhaf body by means of an endoscofgntioscopyDorland’s
lllustrated Medical Dictionary20 (321 ed. 2012).



yond her duties by spending extra hours providing patient care. (AR 000088). In short, Dr.
Doran’s first assessmeconcludes thaghe “is a great asset to our facilityld..

Her next annual reviewasn’t quite as glowingoutit wasstill positive. Only in one da
egory did Dr. Doran not score the highest rating. (AR 000089). The narrative reviethaite
sheis “extremely hard working,” she is “an outstanding teacher,” and she psrérdoscopies
“with acceptable complication rateslu().

Dr. Doran'’s third yearly assessment rated her hidiany of the same commendations
were repeated, and Dr. Doran added a new leadership role to her other roles at the CéAimbus
Center, and she “excelled in her new leadership position.” (AR 000091-92). The assdgsment
note that Dr. Doran “has a low complication rate but did have one perforation.” (AR 000091).

Dr. Doran’s fourth yearly assessment rated her highly. It noted that she tasiglents
endoscopy technique on a regular basis and “is the clinical champion for hé&patitgir facit
ty.” (AR 000093-94). The report also noted that Dr. Doran did have one perforation, and that
“[s]he needs to improve on her response when her plans are not implemented.” (AR 000094).
The report concluded that Dr. Doran was still “an outstanding asset to our depértrdgnt

Things changed with Dr. Doran’s fifth yearly assessmengroay October 2013 through
September 2014. Dr. Doran’s overall rating was “Low Satisfactory,” the seocaedtipossible
overall rating. (AR 000106). The report describes new problems with Dr. Dorafosnpance.

First, the report’'s assessmefr. Doran’s clinical competence was that she “has difficuty e
fectively managing her patient panel in reasonably expectedames,” “her practice style is
inefficient,” and her complication rate, while within standards, is higher tenage. (AR

000106). Second, the report noted that Dr. Doran’s educational competence had suffered. For
example, she only completed training requirements at the deadline and afiglemerinders

from managemen(ld.). She also no longer attended lectures “duestcchnical inefficiencies.”
(Id.). Third, Dr. Doran’s administrative competence suffered. Specifically, Bramfailed to
submit peer reviews, failed to stay tggelate on recurring computbased training, and she
submitted her reredentialing information at the last minute, which caused some administrative
difficulties. (AR 000107). Fourth, the report noted some frustrating personal cudlitieDoran
expressed frustration about her workload, had requested changes to her respnaifmlitime,

and she wasn’t communicating well with her colleagulkek).(The report concludetthat “Dr.

Doran’s performance has declined since her last evaluation. She often appesrtedisr pre



occupied and continually expresses her displeasure with the work requirements anstraemi
tive time permitted. She seems to lack the ability to cope with normal stressoratadsoeith
the roles and responsibilities of a physicidgid.).

Several months after this negative review, on February 23, 2016|ddrBorchers
wrote a letter to the Columbus VA Center Chief of Staff, Dr. Marc Cooperman it \®iic
Borchers expressed “patient safety concerns related to the care providedrbgharDoran
MD.” (AR 000744—745). Specifically, Dr. Borchers raised concerns about four proc€dures
Doran performed and concerns expressed by head nurse Cynthia Wolfe. (AR 000744). Dr.
Borchers’s concerns were so serious, he recommended a board review of heforardifér-
ent patientsDr. Borchers was the Chief of Gastrtenology at the Columbus VA Center and the
official thatgave Dr. Doran her last two annual reviews. (AR 000094, 000107).

2) Review ofFour Patient Cases

The VA did several rounds of reviewEDr. Doran’s care of four differematients The
DAB'’s analysisis structured around a discussion of these four patients. There are numerous
analyses of the four patients in the record. The Court uses the “Proposed Removal aad Revoc
tion of Clinical Privieges” letter(AR 000001-04), to outline the charges against Dr. Doran for
each procedure.

(i) Patient A (January 26, 2015)

Patient A came to the Columbus VA Center for an esophagogastroduoderiganopy
“EGD”) anda colonoscopyPatient A’'s medical history included diagges for diabetes, hype
tension, coronary artery disease, chronic kidney disease, dyslipfdemiad disorder, syncope
and collapse, dizziness, gout, and other ailments. (AR 000818). “The procedure was not done
under monitored anesthesia care (MAC).” (BB0001). Dr. Doran instead performed thesane
thesia procedure hersedfiving the patient “a rapid dose of 100 milligrams of Fentanyl and 2
milligrams of versed intravenous pushid.}. “The patient began to desaturdlefnd became
unresponsive. A codaue was called.”Ifl.). At this point, Patient A had no heartbeat (asystole).

Before a “code blue team” arrived to treat Patient A, Dr. Doran was the physiciarge cf

3 “Endoscopic examination of the esophagus, stomach, and duoddesmphagogastroduodenoscopporland’s
at 648. The duodenum is “the first or proximate portion of the small iie’sBbuodenumDorland’sat 573.
*“Abnormality in, or abnormal amounts of, lipids and lipoproteins in the blddgslipidemia Dorland’s at 578.
® Referring to the saturatiasf blood oxygen levels.



the emergency. Dr. Doran stated that she gave several verbal orderscéof Nart apparently
“[n]o other witnesses, including the registered nurse initially in the room witiJ@an] and
the patient, heard any of [Dr. Doran’s] verbal orders.” (AR 0000@&)jent Awas eventually
revived but he was taken by paramedics to a hospital. (AR 000784).
Dr. Dorancalls this event a “sedation reaction”; Defendants say Patient A was “critically
il and was hospitalized for over 30 days” after the procedure. (AR 000001).
(i) Patient B (January 27, 2015)

The day after the issue withtigat A, Dr. Doran performed an EGD on Patient B. (AR
000001). Dr. Doran, performed the EGD without MAC sedation, that is, she performeddhe ane
thesia herself.ld.). Patient B was a 6%earold male “with cirrhosis, sleep apnea, atrial filarill
tion, diabetes, retinopathy, chronic renal failure, and had a BMI of [89)” The procedure las
ed for more than 75 minutes, and after the procedure Patient B’'s “abdomen wasdhdisd a
tended.” (d.). Patient B was sent from the VA to urgent care to check to see if there had been a
perforation during the EGDId.). There was no perforation, and Dr. Doran reports that fhe di
tention of Patient B’s abdomen was due to air being trapped in the patient’ ®ewellwhich
he belched out after the procedure.

(ii) Patient C (October 17, 2014)

Patient Cpresented for a colonoscopy during which Dr. Doran “found a large tumor in
the ascending colon as well as multiple other significant polyps. [Dr. Datanj@ed to e-
move all the polyps despite the fact that a total colectoowld likely be required.”Ifl.). This
prolonged the procedure, and Patient C lost between 500—1000 cc’s of blood. (AR 000002).
(iv) Patient D (June 20, 2014)

Dr. Doran performed signoidoscopy and anal tattooirfgo treat Patient D’s anal pruri-
us. “Anal tattooing is not part of the core privileges for a gastroenterologist.
tus’. (AR 000003)“Anal tattooing i t part of th privileges f gast terologist.”

(Id.). Patient D “developed a complication, scrotal swelling, after the proceddisaght care

® Narcan is the trade name for a drug that's used to reverse narcotic ovesgdes#gally, it is “used in the tréa
ment of opioid toxicity, to reverse opieidduced respiratory depression, and as an adjunct in the treatnmgpbef
tension associated with septic shodidrcan Dorland’'sat 1232

"“Inspection of the sigmoid colon through a sigmoidoscofétmoidoscopyDorland’s at 1708. The sigmoidoe

lon is the “Sshaped part of the colon that lies in the pelM@olon,sigmoid Dorland’s at 387

8 Anal tattooing “involves intradermal injection of a solution of M¥éthylene blue, bupivacaine, and lidocaine.” D.
Maron & S. WexnerDisorders of the Anorectum and Pelvic FIpGASTROENTEROLOGYCLINICS OFNORTH AMER-
ICA, Vol. 42, Nu. 4 (December 2013).

°“Intense chronic itching in the anal regiofPturitus (ani) Dorland’s at 1540.

5



at a private hospital.1d.). Specifically, Dr. Cooperman reported that Patient D “ended up in the
emergency room with a massively swollen blue scrotum.” (AR 001975).

3) Timeline of Disciplinary Procedure

The incidents with these four patients formed the core of the facts revimwibd var
ous boards at the Columbus VA Center. The procedure that followed is somewhat convoluted in
the record, but here’s the best the Court can tell what happened, in chronaadgeal

() (February 23, 2015)Dr. Borchers wrte his letter to Dr. Marc Coopermarx-e

pressing concern about Droian’s performancé AR 000744)Dr. Borchers citd the cases
with patients A, B, C, and D in support of his recommendation of a board r&hetvsame day,
Dr. Doran received notice that a Professional Standards Board (a “PSBhdeddppointed to
review the quality of care provided by you at this facility.” (AR 000740). The conca&ens e
pressed in the notice were the same as those identified by Dr. Borchersttehiarid Dr.
Cooperman was the official to whom Dr. Doran was to send any questions or correspondence.
(See id. The notice said that the PSB “will make recommendations to the Medical Exeecutiv
Board (MEB).” (d.). After Dr. Doran had “an opportunity to present evidence regarding the PSB
findings to the MEB,” the MEB would make recommendations to Mr. Sullivan, thetDiret
the Columbus VA Centerld)).

Dr. Doran also received notice that the Credentialing and Privileging Gtearnad
found that Dr. Doran performed a procedure at the Columbus VA Center without the apgropria
privileges. Specifically, Dr. Doran performed a “Flexible Sigmoidoscopy witteRal Skin
Staining, which is not part of the gastroenterology core privileges.” (AR 000743).

Confusingly, Dr. Doran’s response to the concerns raised by Dr. Borchers ibtiarye
23 letter is dated February 17, 2015, but the Court presumes this to be a mistake. (AR 000747).

(i) (May 7, 2015)An Administrative Investigation Board (“AIB”) filed its report of

an investigation into whether Dr. Doran “used verbal orders for Narcan during theyJ2aéua
2015 care and treatment of [Patient A]; if so, were the verbal orders ekatilie [Doran]
amended the medical records of four patients . . . after February 23, 2015; and if D] [Dora
asked any staff member to amend the medical records for the same four pageRtshatiary
23, 2015.” (AR 000341). The AIB reviewed medical records and interviewed 16 individuals in
its investigation. (AR 000341-342). The AIB made numerous findings of fact, reviewing the
conflicting accounts of what happened during the code blue with PatiecedAR 000342—



346). The AIB reached six conclusions: (1) Dr. Doran did not give a verbal order for Narcan i
response to the code blue of Patient A; (2) Dr. Doran did amend the medical recordraRati
specifically to include a statement abbet giving verbal orders for Narcan; (3) Dr. Doran asked
other Columbus VA Center staff to amend the medical record for Patient Dhefterceived

notice of the investigation against her on February 23, 2015; (4) Dr. Doran asked other Colu
bus VA Center staff to amend the medical records for Patient A, but not négedtar Febu-

ary 23, 2015; (5 & 6) Dr. Doran did not ask staff to amend the records of Rati@R
000346-347). The AIB provided only abstraecommendations that “[a]ppropriate corrective
action” be taken in regards its conclusions.

(ii) (June 2 2015)Dr. Cooperman issued Dr. Doran a notice of Proposed Removal
and Revocation of ClinicalrRileges. GeeAR 000001-04). Dr. Cooperman’s notice described
four charges against Dr. Doran: (1) failure to provide the standard of cardiém®4a, B, and
C; (2) Lack of candor, for attempting to have a nurse corroborate her acctiumieoknts with
Patient A; (3) Inappropriately documenting in a patient record, for addioteao Patient A’s
file about six weeks after the event and while she knew the event was under atioestand
(4) Performing a procedure without the appropriate privileges, for perforhmergntal tattooing
procedure on Pant D.

(iv) (July 22, 2015)Dr. Doran responded to the notice of proposed removal th wri
ing. (SeeAR 000005—000054). Dr. Doran disputed Dr. Cooperman’s conclusions ama-reco
mendations.

(v) (August 12, 2015Mr. Sullivan wrote to Dr. Doran informing her thatdacision
has been made to remove you effective August 21, 2015 and revoke your privileges based on
the” reasons stated in Dr. Cooperman’s charge. (AR 000171). Mr. Sullivan noted that Dr.
Doran’s “oral and written replies were carefully considered alonly alitthe evidence delre
oped.” (d.). Mr. Sullivan also considered “other factors including your years of service, you
past work record, the seriousness of the offense(s) with which you have been cmarged, a
whether there are any mitigating or extenuating circumstances which wstilg paitigation of
the proposed penalty(ld.). Mr. Sullivan concluded that “the sustained charge(s) against you are
of such gravity that mitigation of the proposed penalty is not warranted, and thahdfty pé

removal § appropriate and within the range of reasonablendds.” (



(vi) (September 15, 2015pr. Doran appealed her termination to the VA Undear-Se
retary of Health, asserting both substantive and procedural errors in therde@king process.
(AR 000946-951)The Principal Under Secretary for Health appointed Dr. Ciaran O’Hare as the
chairperson for a Disciplinary Appeals Board (DAB). (AR 000942). DA8 consisted othe
chairpersonDr. O’Hare the DAB secretary, Dr. Yasser Sakawi, DAB memiber Joseph Pés
gna, and DAB technical advisor Shauna Wagner, an “Employee Relations Spe¢idl).

(vi) (Winter 2015-2016)The DABworkedthrough prehearing proceedings. Dr.
Doran moved to dismiss the charges, (AR 001170-1184), the DAB denied Dr. Doran’s motion,
(AR 000975-979), anthe DAB made various evidentiary rulings, includiiigntifying 18 wit-
nesses who would be called to present testimony at the DAB hearing, (AR 000978-979).

(viii) (January 25-26, 2016Yhe DAB held its hearing on January 25-26, 20%6ée(
AR 001270, 001742).

(ix) (March 21, 2016)The DAB issued its findingsSeeAR 002298-231p

4) The DAB’s Decision

Dr. Doran argued in her appeal to the DAB that the VA’s decisions

were in errorand should not have been taken because the merits of the charges
were unsupported by examination of the entirety of the evidence, the charges
were not proven by a preponderance of the evidence, Dr. Doran was not afforded
unbiased due process due to significant unrecorded exparte communication that
lead to arbitrary and capious decision making. There was no reasonable effort
made by the Agency to reconcile conflicting statements.

(AR 000947).

The DAB conducted a two-day hearing, examining 16 witnesses and reviewing numerous
documents.§eeAR 002301-2302; 001744)he DAB decided that, while it “had concerns with
some aspects of how the Agency formulated and decided the chargasthe end of the qr
ceedingghe Board was satisfied that it had gathered all the evidence it required to faske a
decision, and that Dr. Doran had been afforded due process.” (AR 002299). The DAB identified
the main sources of information against Dr. Doran as (1) “the outsid&kPeiews,” (2) Dr.

Borchers’s “presentation of them and other facts befor€boperman, the PSB and the
MCEB.” (1d.). The DAB then laid out the procedure it used to arrive at its decisions, including

which evidence it found credible and which evidence it did not.

1 MCEB is not an acronym the Court has discovered elsewhere in the recorduth@@sumes this to be a typo
of a frequently recurring acronyfMEB,” which stands for “Medical Executive Board.” (Defs.” Mot. at.9)n
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The DAB found that the peer reviews of the cases brought against Dr. Dasnof

poor quality,” “with the exception of Dr. Greggory Gibbons, MD, which was well reasoned and
presented conclusions that were close to those arrived at by the Board.” (AR OU22SDAB
found thatin some instances Dr. Borchers’s statements before the PSB and the MEBX'wer
aggerations or misrepresentations, and were different from his statementsathdefd.). The

DAB listed many examples of Dr. Borchesproblematidestimony. [d.).

The DABIidentifiedafew relatively minor errorsn the VA'’s procedure leading up to the
DAB'’s review. The DAB found that the events surrounding Charge 4 (performing procedure
without proper privileges) had already beeliressethrough otheWA processes. (AR
002300). The DAB found that there were some problems with the report BYBhEirst, it
found that the AIB’s composition “compromised its objectivity, and was likely to contaim m
bers who had direct involvementthe mater being investigated.”ld.). Second, the AIB didn’t
contain “the recommended member with ‘training and experience similar to thetsuiger

investigation.” (d.). Third, the AIB gave weight to the testimony of people who weren’t present
for the early part of the emergency with Patient A; “[o]nly Dr. Doran, Nuasarfél and Nurse
Gerkin were present at that momentd.). Finally, the AIB’s conclusions were technilyainac-
curate on severgoints. (d.).

In a broader finding, the DAB tmd that “there was no culture of safetyd.]. The DAB
outlined several systemic issues at the Columbus VA Center that contributedssutsewith
Dr. Doran. GeeAR 002300-2301). The cultural problems include@ilure to intervene with
Dr. Doran sooner, considering she was “havinfaifties from mid2014,” failure to follow
established VA procedures, failure to establish standards for the type adrs&taDoran pe
formed, failure to immediately invegate the circumstances of Patient A, and failure to-co
municate regarding the policy change for storing Narcan in a locked rd(@®Re002300-2301).
But the DAB found that “[d]espite these issues, the overall outcome was radedffed.).

Next, the DA discussed the credibility of the witnesse®st importantly Dr. Doran and
Dr. Borcherslt found some of Dr. Doran’s testimony “evasive” anddisagreemenwith her
earlierdocumenedresponses (AR 002301).The DAB stated that “the Board often gave more
credence to other evidence when it was in conflict with that presented by Dn.'{tag. The
DAB found Dr. Borchers’s testimony “should be looked at having consideration thatitbes

personal difficulties between Dr. Borchers and Dr. Doran, and that he had beengoarsoumnse



of progressive discipline against Dr. Doran for the preceding 6 months.” (AR 00Z8@2pAB
found that Dr. Borchers’s “presentations before the PSB and MEB containedmaaoyracies
(see above) regarding the detaifdatients A, B, C, D, both when summarizing the events, and
the outside Peer Reviewgld.). But, the DAB concluded that Dr. Borchers’s “answers before
the Board represented truthful answerkd’)(

The DAB themanalyzed the four charges against Dr. Doran, breaking the first erarge
Failure to Provide the Standard of Care—into threepsuts (called “specifications”).

(i) Charge 1: Failure to Provide the Standard of Care

Specification 1Patient A.

Patient A had a “sedation reaction” where he went asystole and a code blue was called
after Dr. Doran administered anesthesia in preparation for a proc&tdlerBAB found, unarn
mously, that Dr. Doran failed to provideatment to Patient A that mibie sandard of care. The
DAB found that Dr. Doran “inadequately and inappropriately assessed the riskdiadrse
posed to the patient’s airway. The patient'sworbidities and away challenges were obvious,”
(AR 002303); Dr. Doran’s dosage Béntanyl and/ersed given as a boltlsvas “an excessive
dosage,”id.); “the Board is critical of Dr. Doran’s performance during the emergé(idy);
and “[a]ll reviews of this case are in agreement that the dosages and bolus aatmomistethod
were errors,”ifl.).

The DAB found that Patient A suffered some serious consequences after the iricident a
the VA, but the details of Patient A’s condition aren’t in the DAB’s opiniorthAttime of the
DAB'’s opinion on March 21, 2015, it wrote that Patient A “remainspitalized in critically ill
condition.” (AR 002303)The DAB said that Patient A suffered a “severe injury” which resulted
in “a significant tort claim . . . against the facility.” (AR 002310). But the DxdBcluded by
unanimously sustaining specification 1, that Dr. Doran failed to provide the standard of ca
her treatment of Patient AAR 002303.

Specification 2Patient B

Dr. Doran performed an ECG on Patient B that took over 75 minutes. Dr. Dofan pe
formed a similar procedure on Patient B about six weeks earlier, and theepofplos two po-

cedures was to remove a number of gastric polyps. Patient B had mamoylodities like obesi-

™ 1n medicine, “a large dose of a substance given by injection for the purp@gedly achieving the needed ther
peutic concentration in the bloodstreamolus Merriam-Websér Unabridged http://unabridged.merriam
webster.com/unabridged/bolus
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ty, renal failure, and anemi@ihe DAB noted that thirgharty reviewers “were both critical of
[Dr. Doran’s] care.” (AR 002304). The DAB concluded that “[t]he decision whether to perfor
multiple endoscopies to remove the gastric polyps is not clear cut either(lddy.A major Gl
bleed was a risk, but “it was reasonable to perform [the procedure] in stadgsAr(d while

the procedure was overly long, most of the time was spent controlling the bleediogctimaed,
and the DAB found that the time taken was “not excessil&). And while Patient B unde
went a CT scan and was hospitalized because some staff suspected his bowel paddrden
ed during the procedure, these decisions were, cautious (in the case of the CT sqanojand “
bly not necessary” (in the case of hoajuration). (d.).

By a 21 vote, the DAB did not sustain specification 2 against Dr. Doran.

Specification 3Patient C

Dr. Doran performed a colonoscopy on Patient C. During the procedure, Dr. Doran di
covered a large tumor and multiple significaalyps in ascending colon. (AR 002308he re-
moved the tumor and the polyps, at least 11 in total. (AR 002304—-23GH)AB foundthat
during the nearly 2.5-hour procedure, Patient C lost between 500 — 1000 cc’s of blood. (AR
002305) Outside reviewers were critical of Dr. Doran because they thought ihe aneta of the
colon would need to be removed, so removing individual polyps or tumors was unnecessary.
Additionally, they thought that certain polyps at the hepatic fléXufiel not need removed.
Theywere also critical of Dr. Doran’s technique in removing a polyp by cuttind &ahe co-
lon wall “which leaves no stalk to treat if it bleeds.” (AR 002305).

The DAB disagreed with many of the other revieweosclusions and rejected Dr.
Borchers’s analysis and factual recitation. The DAB stated that while itSwasised that Dr.
Doran persisted for over an hour to find the polyp among the clot and irrigation when simpler
methods were available . . . . the record shows that the patient was comfortalgédht this
time and was discharged latefid.). The DAB found that there was no evidence that Dr. Doran
used an improper technique in removing a polyp or that a full resection was requead ofst
individual polyp removal.l¢l.). The DAB did not sustain Specification 3.

In conclusionthe DAB sustained in part Charge 1. A unanimous DAB did noasus

Specifications 2 and 3 against Dr. Doran. B DAB sustaiad Specification lunanimously.

1241T] he rightangle bend in the colon on the right side of the body near the liver that tmagksiction of tie a-
cending colon and the transverse cdldtepatic flexureMerriam-Webster's Medical Dictionary
https://www.merriamwebster.com/medical/hepatic%20flexure
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(i) Charge 2: Lack of Candor

Charges 2 and 3 both involve Dr. Doran’s attempts to supplement the medical record of
Patient A.

The second charge against Dr. Doran is that she triedwatestherecord ofevents st
rounding the code blue with Patient ghe attempted to add a statement to the record that was
unsupported by the accounts of other individuals who were eyewitnesses. Dr. Dorstmesays
gave multiple oral orders for Narcan; all the other personnel there at thealynsbe didn’t. A
ter the fat Dr. Doran made several attempts to include her gi&imgral order for Narcainto
the medicatecordfor Patient A Charge 2 describes this as “what appears to be an effort to i
fluence the official accounting of events to fit your niwve” (AR 002306). Dr. Doran “added
an addendum to your CPRS note of the incident outlining very specific times that ydlyverba
ordered the Narcan to be given to thégyd.” (1d.). In addition to filing her own noteappro-
imatdy one week after the event, [Dr. Doraagked the licensed practical nurse in the case; Kri
ten Faand, to write a statement tH&tr. Doran]ordered the Narcan(1d.).

In a 21 decision, the DAB did not sustain Charge 2 against Dr. Doran. The DAB found
that “Dr. Doran did not give a clearly audible order for drugs, and when asked to sherioynly
mentioned Flumazenil and not Narcan, but it cannot consider proven that she neverdequeste
them at all, therefore the charge of lack of candor is not proven).”The DAB found that Dr.
Doran “should have asked clearly for Narcan when the emergency began, and mdriiregd i
given, and that . . . was not dondd.].

(i) Charge 3: Inappropriately Documenting in a Patient Record

Charge Jaccuse®r. Doranof adding a note tBatient As medical recordo indicate
that she g@e an oral order for Narcan, six weeks after the event with Patient A. Thgeabkar
similar to Charge 2, but it seems that in Charge 3 the DAB focused on the timing of yhe entr
rather than whether Dr. Doran’s enwss true.

The DAB notedthat while delayed entries are “discouraged,” “Dr. Doran followed re
ommended guidelines for delayed entries. They must be dated, signed, referemnicgnitlesn-
try, and the reason for their need be explained.” (AR 0022@®4lyzing Dr. Doran’s addendum
to the record, the DAB surmised the following:

Dr. Doran entered a sederving statement in the medical record, 6 weeks after
the events took place and 3 days after the MEB voted to suspend her privileges. It
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was also clear thahe motivation for placing the note was not to enhance the re
ord but to establish Dr. Doran’s version of what took place. The patient’s chart is
an inappropriate place to place this documentation. Dr. Doran also had & respo
sibility to the Agency to refrain from actions that would damage its position afte
the institutional disclosure.

FINDING: Charge Il is sustained in full by Dr. Sakawi and in parDoy
O’Hare and Dr. Pisegna. Please refer to the attached dissent of Dr. Sakawi.

(AR 002307-2308). Dr. Pisegna’s dissent indicates that the DAB sustained Charge 3 by a 2-1
vote. (AR 002311)Dr. Sakawi voted that the charlge sustained. (AR 002315).
(iv) Charge 4:Performing a Procedure Without the Appropriate Privileges

Dr. Doran was charged with perfamg “anal tattooing with methylene blue for the
treatment of anal pruritus without appropriate privileges.” (AR 002®)8a 21 vote, he DAB
did not sustain the charge because it found “[iJt was not unreasonable for Dr. Doranderconsi
injection of Meahylene Blue as a last line of treatment for thesgstent pruritis ani. . Howev-
er, the procedure is unusual, is new to the facility, and has its own set of comudicBti.

Doran made an error in judgment in not discussing this new approach with her colleagures
presenting it to the ‘New Procedure Committee[(}.). The DAB found that Dr. Doran must

have erred in her injection of the methylene blue because Patient D experiencétargign

scrotal edemd’ but it appeared to cause no lasting damage and the patient was satisfied with th
procedure.ll.).

Procedurally, the DAB noted that if the VA had serious concerns about this procedure, it
should have raised them when the procedure happened, about ten months prior to the event with
Patient A. Over Dr. Sakawi’s dissent, the DAB did not sustain Chardg. ¥. (

Of the six discrete problems that led to Dr. Doran’s termination, the DAB sedtanly
two: Charge 1Specification 1 and Charge But the DAB pheld the VA’s decision to terminate
Dr. Doran based on these two charges. It used nine factors in reaching a pematip.dd) e-
riousness of the offense; (2) the employee’s position; (3 & 4) prior disciplirgthlehservice,
and prior work record; (5) erosion of supervisory confidence; (6) disparate érgatoon-
sistency of penalty witthatimposed on other employees; (7) notoriety; (8) potential fa-reh
bilitation; and (9) migating circumstances. (AR 002308-2310).

134A] n abnormalnfiltration and excess accumulation of serous fluid in connective tissinea serous cavity
Edema Merriam-Webstels Medical Dictionary https://www.merriarrwebster.com/dictionary/edema
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The DABdecided 2-1,that “[t]he care of patient A in Charge 1, Specification 1 was so

removed from the standard of care, the penalty of discharge is warranted.” (AR 002110)

DAB noted that Dr. Doran failed in the assessment, treatment, and response tertfeneymn

with Patient A. The DAB also questioned “Dr. Doran’s ability for rehabilitation, hadktwas a

lack of acknowledgement and ownership of her errors. . . . Dr. Doran demonstrated aHack of
insight needed to guarantee confidence that her performance would be improved andtbe cons
ently safe in the future.” (AR 00231The DAB concluded that the penalty of discharge was
within the range of reasonableness and upheld it.

Dr. Pisegna, who dissented from the DAB’s penalty decision, wrote that the lii@um
VA Center “did not afford Dr. Doran an opportunity to receive any counseling to correctsacti
which in the past were felt to result in some disciplinary issues.” (AR 002311pidagna
found the penalty of discharge to be excessive and wrote that the penalty should h&ae bee
more than a 30 day suspension.” (AR 002312).

Drawing some of these strings together, here’s what the Court can getbesDoran
began at the Columbus VA Center doing excellent work. Something changdueiramork suf-
fered She and Dr. Borchers had inter-personal conflict, and Dr. Borchers begase aods-
ciplinary action that ultimately led to her termination. The DAB concluded that Wigte was
some merit to the charges against Dr. Doran, only two could be sustained. However, the DAB
found that Dr. Doran’s performance with Patient A was egregious enough talisehnarge,
especially considerinBr. Doran’s failure to accept responsibility for her errors with Patient A.

II) Standard of Review

Dr. Doran asks the Court to hold unlawful the DAB’s action and findings because they
are (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordahdawyit
(B) obtained without procedures required by law, rule, or regulation having beeneid]tmw
(C) unsupported by substantial evidence.” 38 U.S.C. § 7462(f)(2). “The standard of review un-
der§8 7462(f)(2) tirectly mirrors the standard for judicial review of other administrative a
tions.” Lerner v. ShinsekNo. 3:12€V-00565, 2013 WL 5592906, at *5 (W.D. Ky. Oct. 10,
2013) (quotingRajan v. Principi,90 F. App’x 262, 263 n. 1 (9th Cir. 2004)). The Court wid-di
cuss each of the three standards in the analysis seégtiennfra
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The Court reviews the record that was before the administrative ag@m&oranwants
to supplement thedr@adyvoluminous administrative record with additional exhikdilefendants
oppose Dr. Doran’s attempt.the Court perm# additional evidence to be introduced at this late
stage, it would convert the statutory review schénto a de novo review, which would essen-
tially re-write the statuteSeeNat’l Truck Equip. Ass’'n v. Nat’| Highway Traffic Safety Admin.
711 F.3d 662, 667 (6th Cir. 2013)O] ur role is limited to reviewing the administrative record
to degermine whethethere exists aational connection between the facts found and the choice
made.” (internal quotation marks omitted)).

Courts may permit an administrative record to be supplemented if adequateajistific
exists, ‘such as when an agency deliberatelpegligently excludes certain documents, or when
the court needs certabackground information in order to determine whether the agency consid-
ered all of the relevant factorsSierra Club v. Slaterl20 F.3d 623, 638 (6th Cir. 199mternal
guotation marks omitted) (quotidgmes Madison Ltd. by Hecht v. Ludw8@ F.3d 1085, 1095
(D.C. Cir. 1996). “Courts have suggested that in order to justify supplementation, a plaintiff
must make a strong showing of bad faitld.”(internal qiotation marks omitted) (quotiriames
Madison 82 F.3d at 1095).

Here,there’s not a strong showing of bad faith. Even the closest thing to a stravg sho
ing of bad faith—Br. Borchers’s conduetwasn’t the reason for the VA excluding certairc-do
uments. The DAB suggested that Dr. Borchers’s testimony was unreliable ardiper$anal
conflict with Dr. Doran, the DAB was able to draw its own conclusions and derive ractgd
own review of the evidence.

Additionally, there’s no proof that the VA delibegbt or negligently excluded certain
documents or that the court needs background information to determine whether the VA consid-
ered all of the relevant facto®r. Doran provides four additional exhibitghich the Court will
call Exhibit B, C, D, and E-* but she provides no authority or argument as to why the Court
should permit her to supplement the administrative record through the admission of tilese ex
its.

Dr. Doran argues that “Exhibit B” “was part of the DAB record, but was ngfsom
the Judicial Review record.” (Pl.’s Resp. at.8, Doc. 3§ But she also argues that the DAB

1 There’s no “Exhibit A,” and it’s not clear why. Dr. Doran doesn't label exhibits, and Dr. Doran only mentions
Exhibits B and E by name.
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refused to allow it into the administrative record at &l. &t 9). “Exhibit B,” (Doc. 364) is a
singlepage document with sparse detail. It purports to provide a bare-bones account af “Mode
ate Sedation Event Reporting” for the time period of January 1, 2014 through December 31,
2015. (d.). It lists four unnamed “GI Provider[s]” with either one, two, or three eventseiit t

notes that “all other GI Providers during this period had no everds).”[Pr. Doran argues that

this was the best comparator to show that none of the other GI doctors who had “sedation
events” were d@plined according to the course followed in Dr. Doran’s case. Dr. Dwaan't

shown that the VA negligently excluded the document from its review. Exhibit B d@esn’

vide necessary background information for the Court to understand the VA'’s decision. The Cour
will not consider Exhibit B.

Dr. Doran’s “Exhibit C,” (Doc. 3&), is a list of VA staff members and the total number
of procedures each performbdtween October 1, 2013 and September 30, 2014. Dr. Doran is in
the lead. Id.). Dr. Doran makes nattempt to clarifywhat this information means why this
should be admitted into the record now, so the Court won't attempt to divine why it should be.
The Court will not consider Exhibit C.

Dr. Doran’s “Exhibit D,” (Doc. 363), is a letter that purports to be from Patient D. But
the DAB didn't sustain charges against Dr. Doran related to Patient D, so theaitiborfnom
Patient D is not relevant to Dr. Doran’s claims h&ne.Doran makes no attempt to show why
Exhibit D should be admitted to the record in this case. The Court will not consider Exhibit

Dr. Doran’s “Exhibit E,” (Doc. 364), is entitled “FACTS IN DISPUTE’ ARE FA-
VORABLE TO DORAN IN THE RECORD,(id.). The Court isn’'t quite sure what that means.
The document has no citations to the record, and it appears tatierapt to synthesize the
facts of the administrative record. But the document itself appears to éavereated after the
close of the aahinistrative record and after the DAB opinion. Dr. Doran provides no reason why
the Court should consider it as a supplement to the administrative record, so the Coottduaill
so.

In conclusion, the Court won’t consider any of the exhibits providddrbiporan le-
cause none of them meet the standards for supplementiadrtheistrative record.
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11)) Analysis

Dr. Doran argues that the DAB decision was arbitrary and capricious, dhissed
without procedure required by lawit was not supported by substantial evidence, and it didn’t
properly weigh the relevant factors in its decision to uphold the decision to tegrBindoran’s
employment.

A) Arbitrary and Capricious

Dr. Doran argues that the DAB’s decision is “arbitrary, capricious, an abuakscretion,
or otherwise not in accordance with law.” 38 U.S.C. § 7462(f)(2). The DAB'’s decisidn-is ar
trary and capricious if the DAB madédear error of judgment.Taylor v. Principj 92 F.
App’x 274, 276 (6th Cir. 2004)rhe DAB’s decision may be arbitrary and capricious

if the agency has relied on factors which Congress has not intended it to consider,
entirely failed to consider an important aspect of the problem, offered aamaxpl

tion for its decision that runs counter to the evidemef®re the agency, or is so
implausible that it could not be ascribed to a difference in view or the product of
agency expertise.

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. In$.468.U.S. 29, 43 (1983)
(analyzing agency rulemaking procedus®e also Principi92 F. App’x at 276—77 (applying
holding fromMotor Vehicle Mfrsto agency adjudication). If it's possible to offer a reasomed e
planation for an agency’s decision, the decision isn’t arbitrary and capricemaer, at *5
(quotingAdmin. Comm. of the Sea Ray Emps.” Stock Ownership & Profit Sharing Plan v. Robin-
son 164 F.3d 981, 989 (6th Cir. 1999\Vhile arbitraryand-capricious review is not a mere
“rubber stamp,’McDonald v. W.-S. Life Ins. G847 F.3d 161, 172 (6th Cir. 200&)is still the
“least demanding form of judicial reviewid. (Quoting ®zzie v. MetroLife Ins. Co, 140 F.3d
1104, 1107-08 (7th Cif.998) (internal citation omitte}l)

Dr. Doran presentseveralrguments why the DAB’s decisiavas arbitrary and cajpr
cious.

1) The DAB'’s finding that Dr. Doran failed to meet the standard of care for Paent

A was based on disputed facts, but the DABtatedthese facts were undisputed

Dr. Doran argues that the DAB lied by stating that its decision rested oputadigacts.
Dr. Doran argues that the DAB’s fa@se disputed and don’t even “comprise a majority of the
evidence or even a substantial portion of it.” (Mat. Summ. Jat 37). Dr. Doran argues that
the DAB discounted the opinions of foueer reviewers-Drs. Agrawal, Gibbons, Miller, and

Frankel—and was therefore dishonest when it claimed that its decision was based on undisputed
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facts.Unfortunately, Dr. Doran misconstrues the DAB opinion, even altering certainuatioct
to make it seem more in line with her argument than it really is.

The Court must determine whether there’s a reasonable explanation for the d2&B
sion.There is. There’s a reasonable explanationhferDAB discounting most of theeer re-
views. The DAB foundhat several of therfwere of poor quality,” and all but one of the peer
reviews supplied by Dr. Doran were “considered biased and not useful.” (AR 02299). The one
useful er reviewwas thaof Dr. Greggory Gibbons, MD, which the DAB sdidas well rea-
soned.” (d.). And while some of the peer reviews differed on whether Dr. Doran met the stand-
ard of care, the DAB essentially performed its own peer revighedireatment of Patients A, B,
C, and D.

Furthermore, the DAB’secitedfacts regarding Patient A thatre in factargely unds-
puted. Facts, like Patient A’s comorbidities and medical history, are not in disputectia-
tion and dosagthat Dr. Doran used to sedate Patierdr@ not in dipute. Patient A’s asystole
responséo the medicatioms not in dispute. The fact that a code blue was called is not in dispute.
The fact that Patient A was hospitalized after this event is not in dispute. Dn &s@rts that
she gave multiple verbal orders for Narcan to be administered; but the DAB found.that D
Doran did not clearly ask for Narcan at the beginning of the event, which is whendt lveweal
been most effective in limiting the consequences to Patielh& DAB concluded that Dr.
Doran “did notclearly ask for reversal agent§AR 002303) (emphasis added), which doesn’t
meanthat she never asked for them. In short, the DAB'’s findings were based on undisgtsted fa
with regard to Patient A.

While it is true that some of the peer reviewers reached different camdusom those
same facts, that’s a different issue entirely. Dr. Doran makes much of thieaficittet DAB re-
jected certain expert opinions, but that’s within the DAB’s own exgeegnd that’'s why the
DAB consists of medical doctors and not lawyeso-they can review all the technical medical
informationandapply their expertise to the facts before th&ime DAB didn’t overstate its
claim when it sustained the charge againstaran “based on facts that are not in dispute.”
(AR 002303).

2) The DAB'’s decision to terminate Dr. Doran’s employment was at least ipart
due to the outcome for Patient A, but the DAB itself acknowledged that Dr.
Doran was not completely responsible for the final consequences for Patient A
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The DAB also noted that Dr. Doran “is not completely responsible for the consequen
es,” to Patient A. (AR 002303). The DAB noted that reversal agents “had been moved from a
readily accessible locked drawer to@mnicell system, hindering and delaying access to them,”
which the DAB blamed on a failure of communication within the Columbus VA Center and on
Nurse Gerkin, who “should have been more familiar with the agent and Omnice8.a¢&&s
002303). While not completely responsible for the outcome, Dr. Doran was the medical provider
whose decision initiated the chain of events that led to calling a code blue on RaiehR-
tient A was then hospitakzl In the DAB’s conclusion, it notdékat “other circumstaces cm-
pounded her error and led to the severe consequencésedapatientsuffered.” (AR 002311).
The DAB'’s conclusion is narbitrary and capeious;it is well-reasoned and takes care to note
that even if Dr. Doran wasn't entirely responsible for the end result sheesg@msible for much
of what happenetb Patient Ain the Columbus VA Center, which was enough to justify tise di
cipline of termination.

3) The DAB misconstrued the facility’s history of discipline for sedatiorevents

when it stated hat “other physicians at the facility have received major adverse
actions for similar acts of misconduct.”

Dr. Doran argues that the DAB’s decision to terminate her was arbitrary andazap
because VA doctors with similar msnduct received no discipline.

The DAB analyzed a variety of factors in deciding to fire Dr. Doran. One of thot®'s
was “Disparate TreatmertConsistency of Penalty with that Imposed on Other Employees.”
(AR 002309). The DAB noted only that “[o]ther physicians at the tgdiave received major
adverse actions for similar acts of misconduct.” (AR 002310). Dr. Doran argudsishiatding
is not supported by record evidence and is in fact contradicted by evidence she sauigiit to i
duce into the record.

Dr. Doran argues that her “male comparators who had sedation events in treapadt y
six men, were not subject to discipline in any form.” (Pl.’s omm. Jat 43). Dr. Doraras
not provided any record citation to support this assertiamd the Court has found nothing in
the administrative record to suppottlitmay be that Dr. Doran is attempting to support this a

sertion with her “Exhibit B,’but “Exhibit B” is not in the administrative record. Even if it was,

151n fact, where a citation should be, a placeholder remains: “FIND RECORBTBDNS HERE.” (Pl.’s Mot.
Summ.J. at 43).
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Dr. Doran’s “Exhibit B” is a barbones chart with no detail, and it records no detail of discipl
nary action at all.

What is in the record is the DAB Chairman’s statement that it was “already gistabli
that there were similar people with similar punishments.” (AR 002022). Dr. Datoisey
disagreed, arguing that presenting more evidence of comparable physicipingiscas red-
vant to the extent that it showed the number of times misconduct occurred and whestder the
took steps to counsel the physician befareg them.(Id.). The DAB Chairman disagreed, in-
forming Dr. Doran’s attorney that “[tlhose people aren’t being tried befseBbard. Please
proceed.(ld.). The DAB usedeveral different physiciane determine the consistency of the
perelty in Dr. Doran’s case, and the DAB Chairman refused to present further tegsbman
subject he considered already established.

What was already established was the fact that VA doctors had been terminagge for s
ous misconduct: “One physician who was removed documented in theaimediard clinical
encounters for which he wasn't present . . . .” (AR 001992). “Another physician documented in
the medical record physical examinations that he didn’t perform.” (AR 0019%&Iure to d-
serve sterile technique during pain procedurestiv@abasis for another one.” (AR 001993).
Cooperman and the DAB both concluded that these examples of miscaedeicif the same
seriousness as Dr. Doran’s miscongeeen if they werenthe same type of misconduct.

Dr. Doran nakes much of the fact that the comparaisciplinary cases didn't involve a
sedation reaction. But to be helpftile cases just need to be simithey needothave exactly
the same fact patteriihe DAB didn’t act arbitrarily and capriciously by comparing the serious
misaonductof Dr. Doran’s case to éserious misconduct of other doctors who had beern-term
nated.

The DAB'’s decision was not a clear error in judgment, so the DAB'’s decision was not
arbitrary and capricioug.aylor, 92 F. Appk at276.

B) Obtained Without Required Procedures

Dr. Doran argues that the DAB&&cision was dbtained without procedures required by
law, rule, or regulation having been folled:” 38 U.S.C. § 7462(f)(2). The Court “shall review
the record and hold unlawful and set aside any agency action, finding, or conclusion found to be .
. . obtained without procedures required by law, rule, or regulation having been foll@8ed.”
U.S.C. 8§ 7462 (f)(2). Some courts refer to this section as providing “statutory duesprBeek
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v. ShinsekiNo. CV 113-126, 2015 WL 1202196, at *12—-13 (S.D. Ga. Mar. 16, 2015). But this
statutedoes not require the Courtget aside any agency action just because the agency proce-
durewasn't perfect.

This analysis “mirrors the standards for judicial review of other admatigér actions,
and analogous administrative law precedents are applicaBtechia v. McDonaldNo. CV 15-
475 (DWF/FLN), 2016 WL 916417, at *4 (D. Minn. Mar. 10, 2016) (Qquofibgqueta v. United
States 255 F. Supp. 2d 1020, 1024 (D. Ariz. 2008)he relevant administrative law precedent
is the Administrative Procedure Act (the APA)’'s admonition to reviewing sdartake “due
account . . . of the rule of prejudicial error.” 5 U.S.C. § 706 (Scope of Review). That means that
court shouldn’t reverse an agency'’s decision if it made an error that had no beahagesult.
Sierra Club v. Slater120 F.3d 623, 637 (6th Cir. 1998pplying APA law).

Dr. Doranclaims a variety of failures in the procedure that led to her discipline:

[1] The VA did not properly report Dr. Doran’s complaints of harassment from
Dr. Borchers prior to the events that gave rise to this complaint that mogt likel
was the impetus for such an aggressive action against her. This is a violation
VHA Directive 1124 and many memorandums published to all VA employees
from Secretary Sloan Gibson regarding VA’s no tolerance policy for harassme
and bullying.

[2] The VA did not properly investage Dr. Doran’s patient safety concerns in
compliance with VHA Handbook 1050.01, VHA Handbook 1100.19 orGbe
lumbus VA bylaws.

[3] Dr. Borchers admitted that his initial comiplis against Dr. Doran were not
honest or accurate in violation of 18 U.S.C. Section 1001 regardingstakse
ments.

[4] The VA did not properly follow correct peer review protocol consistent with
VHA Directive 2010025. Further following naltipole [sic] peer reviews regad

ing Patients A, B, C and D which all resulted inrdiing that no discipline should
occur, Dr. Borchers acted outside of protocol and took it to the PSB.

[5] Although the PSB found that Dr. Dorahould not be subject to discipline,
Dr. Borchers, without authority and in violatiaf VA Policy, presented a case
against Dr. Doran to the MEB.

[6] The Columbus VA violated its own bylaws aWé policy by not providing
Dr. Doranwith testimony against her from the 3.12.2015 MEB meeting.

[7] The testimony from the MEB meeting which walkegedly lost was not lota
ed untl the DAB hearing. At that time, the testimopstablished that Dr. Bdne
ershad submitted false, misleading and exaggeratory testimony to the MEB.
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[8] The VA has charged her with substandaede, but had not provided any
standardhat has been violatedll of the physicians who testified regarding the
VA standard of care (Borchers, Cooperman Agchwal) agreed that there was
no written procedure or standard of care violated by Dr. Doran.

[9] The charges considered during the hearingevadferent fromthe charges of
which Dr. Doranwas given Notice.

[10] The charges related to Patients D werepnoperly before the DAB and had
beenclosed months before.

[11] AIB was not convened in accordance withA Directive 0700. It contained
members that compromised its objectivitydadid not contain members with
“necessary training and experience similar te flubject under investigation”.
[DAB] The DAB also found that the AIB Report conclusions were techniaally
accurate. The DAB testimony of Dr. Coopamam Mr. Sullivan stated they
both relied on the false AIB Report to propose anstain the charges against Dr.
Doran The DAB ignored these procedural flaws. For these reasons the actions
and findings of the DAB were obtained without procedures requirday

(Pl’s Mot. Summ. J. at 44-45) (footnotes omitted) (numbering added for ease eficejer

Dr. Doran asserts that the DAB acknowledged these errors. Dr. Doransdgs #sat
the DAB ignored these errors to her prejudiget Dr. Doran does not explain how most of the
alleged procedural errors contributed to an erroneous finding.

Defendants argue that most of the process Dr. Doran redeil@ded the required jor
cedure, and while there may have been “some technical misgtéps WA,” these didn’t affect
the outcome of Dr. Doran’s case. What's more, Dr. Doran was affdideg@rocesthrough the
DAB proceeding: she had the opportunity to present witnesses,exassne the agency’s wi
nesses, present documentary evidenad pagsent argument to the DAB. (Defs.” Mot. Summ. J.
at 25).

The DAB did not ignore th&technical missteps by the VAtentified by Dr. Doran. fie
DAB notedseveralprocedural problems, and mnayzed whether angf theprocedural issues
affected the aicome The DAB concluded that it “was satisfied that it had gathered all the ev
dence it required to make a fair decision, and that Dr. Doran had been afforded due process,”
even if “[t{jhe Board had concerns with some aspects of how the Agency forthaettelecided
the charges.” (AR 002299). The DAB addressed the procedural concerns in its opinion “as Dr
Doran had raised them in her defense presentations.” (AR 0022@9RAB’s analysis of the
procedural issues raised by Dr. Doran runs over two paggsAR 002299-2301).
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1) Some of the procedural violations alleged by Dr. Dran are unrelated to the
DAB’s decision touphold her discharge
Dr. Doran presents a panoply of procedural violations, many of which are whaly
lated or only tangentially related the agency’s decision to discharge her. Those violations in-
clude:

[1] The VA did not properly report Dr. Doran’s complaints of harassment from
Dr. Borchers prior to the events that gave rise to this complaint that moyt likel
was the impetus for such an aggressive action against her. This is a vi@#gtion
VHA Directive 1124 and many memorandujsi] published to all VA emplp-

ees from Secretary Sloan Gibson regarding VA’s no toleranceydol haras-
ment and bullying.

[2] The VA did not properly imestigate Dr. Doran’s patient safety concerns in
compliance with VHA Handbook 1050.01, VHA Handbook 1100.19 or the C
lumbus VA bylaws.

[3] Dr. Borchers admitted that his initial comiplis against Dr. Doran were not
honest or accurate in violation of 183L. Section 1001 regarding falstate-
ments.

(Pl.’s Mot. Summ. J. at 44-45) (footnotes omitted) (numbering added for ease eficejer

Some of these may have beaolations of VA directives, memoranda, handbooks, or bylaws,
but the failure to report DDoran’s conplaints regarding Dr. Borchers and the failure to prope
ly investigate Dr. Doran’s patient safety concerns do not implicate the Agetegysion to -
charge Dr. Doran. To the extent Dr. Doran and Dr. Borchersbarepersonal problems, the

DAB noted as much. (AR 002302). The second listed procedural issue is ambiguous: it could
refer to a patiensafety concern lodged by Dr. Doran, or it could refer to pasiafety concerns
lodged by others against Dr. Doran. To the extent that it isaneiat all, the DAB went to great
lengths to ensure that it analyzed toecers raised by Dr. Doran and against Dr. Doran.

Dr. Doran—in issue number three—argues that Dr. Borchers violated the U.S. Code’s
criminal prohibition on making false statements “in any matter within the jurisdictiore @+h
ecutive, legislative, or judicial branch,” when he made dishonest or inaestagéments in his
initial complaints against Dr. Dorah8 U.S.C. § 1001. But this Court sets aside the agency’s
action if itwas ‘obtained without procedures required by law, rule, or regulation having been
followed.” 38 U.S.C. 8§ 7462 (f)(2). Section 1001 of the criminal code is not a “procedure r
quired by law” for theVA to follow but a statute criminalizing certain behavior. Thus, even if
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someone is criminally liable under § 100t a statement made in the course of a VA investiga-
tion, it doesn’t per se implicate an absence of pfooe

In short, to the extent any medural error actually exists relatingissuesone through
three, that error is wholly or partly unrelated to ¥#’s decision. To the extent these errors are
related, they werbarmless.

2) The DAB expresslyacknowledged some of the alleged procedurgroblems and

statedthey did not affectthe DAB’s decision

Dr. Doran presents a variety of other procedural problems that the DAB glypres
acknowledged, specifically issues four through eight, ten, and eleven, but the DAB ednclud
that these problems did not prevent it from making a fair decision nor did the probleers pre
Dr. Doran from being afforded due proce&edAR 002299).

Problem four: the DAB acknowledged the issues with the peer reviews of Dr.’®oran
cases, and it even agreed that ther peviews were “of poor quality.” (AR 002299). But the
DAB didn't find the peer reviews supplied by Dr. Doran to be helpful either. (AR 002299). In
any event, the DAB itself reviewed each of the four patients’ Gasdslrew its own conclu-
sions, not relying on the findings and conclusions of the peer reviews. Therefore, been if t
Agency did not follow the propgreerreview protocol, its error caused Dr. Doran no prejudice
because of the DAB’s own thorough review of each of Dr. Doran’smge@wed case

Problem five: Dr. Doran asserts that Dr. Borchers violated VA policy tseptieg a
case against Dr. Doran to the Medical Executive B@hael“MEB”). Dr. Doran does ndéll the
Court which VA policy Dr. Borchers violated in presenting his concerns about Dr. Rottaa t
MEB. But even if this did violate VA policy, the error was harmless because the DA& ped
its own factfinding; it didn’t just rely on the findings of tNEB.

Problems six and seven: Dr. Doran argues tha¥ geiolated its own policy when it
failed to provide her with a transcript of the March 12, 2015 meeting ol until the DAB
hearing. (Pl.’s Mot. Summ. J at 45). Again, Dr. Doran points tqeoiic VA policy or bylaw
of the Columbu&/A Center that required thdEB to provide her a transcript of the proceedings.
Section 5.04 of the Columb¥A Center bylaws states that each committee must “prepare and
maintain reports” of the committee’s recor@ndations, actions, and evaluations. (AR 001003).
It's true that “[w]ritten minutes are maintained for all meetings of the [Medicatixe Com-
mittee of the Executive Management Board], and shall be open for viewing by psduikker
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Dr. Doran] who hold membership or privileges on the Medical Staff.” (AR 000999). But Dr.
Doran goes beyond that, arguing that the VA didn’t follow procedure whered falprovide
her “testimony” from the March 12, 2015 meeting. In short, Dr. Doran doesn’t point to a law,
rule, or regulation that the VA violated here. Regardless, Dr. Doran did receivecaiptaofsthe
MEB hearings eventually.

Problem seven: Dr. Doran argues that the testimony a2 meeting established that
Dr. Borchers submitted false, misleaglimnd exaggerated testimony to BEB. (Pl.’s Mot.
Summ. J. at 45). The DAB “found substance to this complaint, listing numerous exampies of D
Borchers’s exaggerations or misrepresentations. (AR 002299-2300). In its dyed#siéssment
of Dr. Borches as a witness, the DAB observeh addition to finding Dr. Borchers’s seat
ments to the PSB and MEB as containing many inaccuratiex while “there were personal
difficulties between Dr. Borchers and Dr. Doran, and [Dr. Borchers] had beennguascairse
of progressive discipline against Dr. Doran for the preceding six months,ligvefl] that his
answers before the Board represented truthful answers.” (AR 002302). And agaant’svhis-
sible hat Dr. Borchers was on a mission to see Dr. Doran fired, the DAB conducted its twn fac
finding and assessment of each of Dr. Doran’s cases. The DAB reached ttsrmslusions and
didn’t rely on those of a potentially biased Dr. Borchers. And as such, thissdgsertedral
problem was harmless ernbiit wasan error at all

Problem eight: Dr. Doran argues that she was charged with failure td@ane co-
sistent withthe standard of care, but the Agency failedrtaculate any clear standard of care.
(Pl’s Mot. Summ. J. at 46). Again, Dr. Doran points to no law, rule, or regulation that the Agen-
cy failed to follow in reaching its findings or taking its action. The DAB pravidmple reason
why Dr. Doran’s care provided in Charge 1 was sub-standard: she “inadequatelyp@ndania
ately assessdtie risk that sedation posed to the patient’s airway,” she used a dangerous tech-
nique to sedate the patient, and she performed poorly in response to Patient A goirrdiadto ca
arrest after she administered anesthesia. (AR 002303). Dr. Doran may btthatréhe DAB
pointed to no express standard of care, but it provided ample evidence and came tad-the unan
mous conclusion that Dr. Doran failed to provide the standard of care with regards to Charge 1,
Specification 1.

Problem ten: Dr. Doran argues ttia¢ charges related to Patient D were not properly be-
fore the DAB and had been closed months before. (Pl.’s Mot. Summ. J. at 46). Yesiubat's t
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and the DAB acknowledged this, (AR 002300), and suggested that Dr. Doran had already been
informed of he pocess she should have usede DAB concluded, 2, that Charge 4 (relating
to Patient Dshould not be sustained. (AR 002308). Since the DAB didn’t sustain Charge 4,
even if Charge 4 shouldn’t have been before the DAB at all, it didn’t matter.
Problemeleven: Dr. Doran argues that the Administrative Investigation BoAl& {)
was not convened in accordance with VHA Directive 070@ AIB investigated the eventsrsu
rounding Patient AThe DAB acknowledgethe problemdetailing the various aspects bét
AIB’s composition that were inadequate. (AR 002300). It went on to observe that tisecAiB
clusions were technically inaccuratkl.]. But again, the DAB performed its own factfinding
and reached its own conclusiaregyarding all of the issues investigated by the.AlBereis no
evidencehe DAB's decision was tainted by any procedural problems with the Ai@tre

3) Sitill other alleged procedural problems lack merit

Dr. Doran argues that “[9] The charges considered during the hearing wererdiffem
the charges of whicBr. Doran was given Notice(Pl.’'s Mot. Summ. J. at 46). That's not true.
Dr. Doran received notice tiiefour chargesnd their specification@\R 000001-0004). Those
were either identical or substantially similar to the four charges coeditdgrthe DAB: “Charge
1: Failure to Provide the Standard of Care,” (AR 002302); “Charge 2: Lack of Candor,” (AR
002305); “Charge 3: Inappropriately Documenting in a Patient Record,” (AR 002307); and
“Charge4: Performing a procedure without the appropriate privileges,” (AR 002308). There is
no merit to Dr. Doran’s argument that the charges considered by the DA&RIifferent from
those of which she was given notice.

4) The DAB procedure cured whatever procedural maladies infected earlier pree-

dures

The DAB gave Dr. Doran a “meaningful opportunity to present [her] c&tatford v.
Chater, 93 F.3d 1296, 1306 (6th Cir. 1996) (quotMgthews v. Eldridge424 U.S. 319, 349
(1976). Dr. Doran herself as asked if she believed she had a full opportunity to present her
side of the case to which she responded, “Finally.” (AR 002295). And that came on page 1027 of
the DAB hearing transcript, which recorded a hearing that lasted for twoTdeey®AB provid-
edDr. Doranwith due process. It reached its own conclusions based on its own fact finding, so
while perhaps Dr. Doran is righthat the earlier proceedings were infected by Dr. Borchers’s

animus towards her, the DAB reviewed all the evidence independently and expotedI{r.
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Borchers’s problematic testimonijhe DAB reached its own conclusions after its own thorough
review of the facts.

C) Unsupported by Substantial Evidence

Dr. Doranargues that the DAB’s decision isn’t supported by substantial evifeniveo
reasons: (1) the substantial weight of the evidence favored Dr. Doran becaunsgotiity of the
peer reviews concluded that her treatment of Patient A met the standard of ¢423,the DAB
relied on hearsay evidence in reaching its penalty decision, and hearsay esid¢scdstantial
evidence; therefore, the DAB’s penalty decision isn’'t supported by subktamdence.

The Court “shall review the record and hold unlawful and set aside any ageocy acti
finding, or conclusion found to be . . . unsupported by substantial evidence.” 38 U.S.C. § 7462
(N(2). “To determine whether the board’s findings are supported by substardiahesj the
court must determenwhether the board considersdch relevant evidence as a reasonable mind
might accept as adequate to support the conclusion reachegltr v. Principj 92 F. Appk
274, 277 (6th Cir. 2004) (quotirig.P. Carbone Constr. Co. v. Occupational Safety & Health
Review Comnm, 166 F.3d 815, 818 (6th Cir. 1998)). Might is the key wor@ hieecause even if
the reviewing court would decide the issue differently, as long as theretarsiddsevidence to
support the agency decision, the reviewing court must affirm the dedsiéBubstantial evi-
dence is more than a scintilla, but lesarntlapreponderance, of the evidencB.P. Carbongl66
F.3dat818. That's the quantum of evidence required, and it's not much.

1) The DAB did not err by rejecting certain peer reviews

Dr. Doran’s main critique of the DAB in this regard is that it disreghsieme expert
opinions in exchange for its own. Indeed, the DAB found that most of the peer reviews in the
record before it we “of poor quality.” (AR 002299). But @ppears the DAB analyzed each peer
review, because it found that Dr. Gibbons’s peer review was “well reasoned.” (AR 008299).
any event, the DAB consisted of experts who performed their own review atieapgears to
be a careful analysis of the medical records tharesgthe testimony of the many witnesses, and
the documentary evidence presented to th@mexample, the DAB reviewed the medical-re
ords for Patient C in detailSéeAR 002304-2305).
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2) The DAB did not err by considering relevant hearsay evidence

Hearsay sometimes infects the administrative record. But even hearsalgvaht and
material . . . may constitute substantial evidenBeP?. Carbonet 819. But “[m]ere uncorrobo-
rated hearsay or rumor does not constitute substantial evidéeceer v. ShinsekNo. 3:12-
CV-00565, 2013 WL 5592906, at *6 (W.D. Ky. Oct. 10, 2013) (quoGogsol. Edison Co. of
New York v. N.L.R.B305 U.S. 197, 230 (1938)). Courts applyaiti-factor testo determine
whether hearsay evidence constitutes substantial evidence, “when hearsagecigidee sole
basis for agency actionMyers v. Sec’y of Health & Human Sen&93 F.2d 840, 846 (6th Cir.
1990).

But hearsay evidence is not the sole basis for the DAB’s action here; the DA&sed|
hearsay evidence aa®piece of evidence supporting its penalty determinafioa.DAB
weighed a number of factors to determine that Dr. Doran should be terminated. One faicthose
tors was “notoriety.” (AR 002310). Under this factor the DAB noted:

This was Dr. Doran’s singleecorded sedation event in six years. Unfort
nately, it was the initiating factor in a chain of events that caused severetmjury
a patient. The result is that a significant tort claim has been filed against the facil
ty. The existence of this tort wasentioned by Mr. Sullivan and Dr. Cooperman
as having bearing on their decision.

Borchers P 648 (sic) “If the events of January 26/27 hadn’t happened we
would not be here” Cooperman P726 “I felt the outcomes were so severe that the
proposed termination was the proper course” Sullivan P803 “Part of thes-discu
sion was the bad outcome” P 804 “It was part of the thought process”

(AR 002310).

Dr. Doran argues that the DAB’s decision was in part based on facts notéecone,
specifically,the existence of a “significant tort claim” and the “severe injury” for Pafielr.
Doran asserts that theA “admits to not having reviewed the hospital records directly for Patient
A to determine what actually caused his extended critical cardeven though] the medical
records for Patient A were requested and not admitted into evidence nor was Dr.il2&man g
access to them to establish whether her sedation event was the cause fattihg peslonged
hospital stay.” (Pl.’Mot. Summ. Jat43).

Dr. Doran argues that the only evidence of a “severe injury” or prolonged hospjtal s
significant tort claim is through the testimony of Dr. Cooperman and Mrv&n]land they both

testified they had no actual knowledge of what caused Pafieidng hospitalization after the
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sedation event. This constitutes hearsay, which is sometimes admissible atalinteasub-
stantial evidence.

The information regarding Patient A’s condition and the tort claim came from Dr.
Cooperman. He received “nelgr updates at morning report patientsthat are- - patients of
ours that are hospitalized at private hospitals fronutilization reviewnurses or navigation
nursesandso we received daily updates on Patient A’s condition until the time thatshe wa
transferred to a nursing facility.” (AR 02006—2003}. Cooperman testified that it was his“u
derstanding . . . that [Patient A] was in the Intensive Care Unit, and that he wad@Qttfor
approximately 30 days. . . .. [and] we did an institutional disclosure to his wife, ahdsiiled
a tort claim for 8 million against the Agency.(AR 001972). Mr. Sullivan said “I know thep
tient was in critical care for quite a long time and ended up in a nursing home, and kedon’t b
lieve he was in a nurggrhome before he came to us for the procedure. So it was a serieus inc
dent.” (AR 002054).

The hearsay testimony at issue here is more than ridlndgCooperman’statements
werederived from regular reportsed tarack patients that va been hospitaled after being
treated at the Columbus VA Cent&he hearsay evidence bears some indicia of reliability.

In short, the DAB didn’t errypusing hearsay testimony thatsweonsistent between two
witnesses as one part of a much larger analysisling otherwise would force administrative
boards to comb through the record and banish all hearsay, regardless of its impugtetio®
wise would invite reversal. For good reason, that’s not the rule.

D) The Douglas Factors

Dr. Doran argues that the VA didn’t administer the proper penalty given tiseafad
found themA list of factorsguides the VA in determining the appropriate penalties in discipline
cases. Those factors include:

(1) The nature and seriousness of the offense, and its relation to-the e
ployees duties, position, and responsibilities, including whether the offense was
intentional or technical or inadvertent, or was committed maliciously orfar g
or was frequently repeated;

(2) the employes’ job level and type of employment, including superviso-
ry or fiduciary role, contacts with the public, and prominence of the position;

(3) the employee’s past disciplinary record;
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(4) the employee’ past work record, including length of service, prerfo
mance orthe job, ability to get along with fellow workers, and dependability;

(5) the effect of the offense upon the employee's ability to perform at a
sdisfactory level and its effect upon supervisors' confidence in the em@oyee’
ability to perform assignediuties;

(6) consistency of the penalty with those imposed upon other employees
for the same or similar offenses;

(7) consistency of the penalty with any applicable agency table df pena
ties;

(8) the notoriety of the offense or its impact upon the reputation of the
agency;

(9) the clarity with which the employee was on notice of any rules that
where violated in committing the offense, or had been warned about the conduct
in question;

(10) potential for the employeetehabilitation;
(11) mitigating circumstances surrounding the offense such as unusual job
tensions, personality problems, mental impairment, harassment, or bad f&ith, ma

ice or provocation on the part of others involved in the matter; and

(12) theadequacy and effectiveness of alternative sanctions to deter such
conduct in the future by the employee or others.

Douglas v. Veterans Admjra M.S.P.B. 280, 30506 (1981) (footnote omitt@&ijt neither the

VA nor this Court needs to consider each factor; only relevant factors need to loe@hSee
Purifoy v. Dept of Veterans Affairs838 F.3d 1367, 1371 (Fed. Cir. 2016). And not every factor
deserves equal weighldne weighty factor might outweigh several minor factors that cut the oth-
er way.SeeBuckner v. U.S. Postal Sers54 F. App’x 906, 911 (Fed. Cir. 2013[T]he seti-

ousness of Petitioner’s conduct outweighed any mitigating factors.”).dppepriate standard

of review for a penalty determination is an abuse of discretion stamddeegd, deference ipa

propriateunless the penalty is so harsh and unconscionably disproportionate to the offense that it
amounts to an abuse of discretiorsthuck v. Frank27 F.3d 194, 197 (6th Cir. 19%nternal

guotation marks omitted) (quotifRarker v. United States Postal Se®19 F.2d 1113, 1116

(Fed.Cir. 1987).
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The Court finds that deference to the reasoned opinion of thei®&fporopriate in this
case.The penalty of termination is not so harsh and unconscionably disproportionatefto the o
fense that it amounts to an abuse of discretitane, the DAB considered each relevant factor,
considering nine factors in all. The DAB foutideefactors to be particularly important.

First, the offense was quite serious. Regardless of the extent to whisht R&ilong-
term hospitalization was the result of Dr. Doran’s care, the DAB found that ®Vidqu sub-
standard care that resulted in the code blue Ratirent A andhe provided substandard care in
response to the code blue, which led to a worse outcome for Patient A.

Second, the DAB was concerned that there was little possibility to restote & pois
tion working with Dr. Borchers because of their frayed relationship. (AR 002309)we€iabed
in favor of termination écause of th&erosion of supervisory confidence.” This was only@xa
erbated by Dr. Doran’s refusal to accept responsibility for her actions. Ai@BAB thought,
made it unlikely that shikad much potential for rehabilitation. (AR 00231)ese factorsup-
port theDAB'’s decision indicatingwhy a suspension and ti&ining were not an acceptable-di
ciplinary sanction.§eeAR 002311).

Third, the DAB found that the existence of a $3 million tort claim against the VAawas
major factor in the seriousneasd notoriety of the incident. (AR 002310).

All of these factors and more led the DAB to the reasonable conclusion thatgiisgha
Dr. Doran was a warranted and prudent course of action. The Court will not disturABte D
reasoned conclusienit didn’t abuse its discretion here.

IV) Conclusion

Plaintiff's Motion for Summary JudgmentRENIED. (Doc. 30). Defendants’ Motion to
Affirm the Decision of thedDAB is GRANTED. (Doc. 31). The DAB'’s decision BFFIRMED .
The clerk is directed to enter judgment for Defendants.

IT IS SO ORDERED.

s/ James L. Graham
JAMES L. GRAHAM
United States District Judge

DATE: February 92018
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