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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CSX TRANSPORTATION, INC, et. al.,

Plaintiffs,
V. Civil Action 2:16-cv-557
Judge JamesL. Graham
Magistrate Judge Jolson
COLUMBUSDOWNTOWN
DEVELOPMENT CORPORATION,
et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court dMaintiffs CSX Transportation, Inc and Norfolk
Southern Railway Company’s (“Plaintiffsilotion to CompeDiscovery and the Privilege Log
of Defendant Cincinnati Insurance Compdf@IC”). (Doc. 219). In this Order, the Court also
addresses Plaintiffsubsequent Motion to Compel Document Production from Defendant CIC
and to Compel Depositions Testimony from David Cunningham, Aaron Tooley, and Jason Wolfe
(Doc. 244)(the “Motions”), becausé is related to andn part supplements the prianotion
Where appropriate, thelaintiffs’ and CIC’s (the “parties™)substantive arguments will be
addressed subsequent to this Order, as further explained below. For the reasonswhéahdol
Motions are GRANTED in part, DENIED in part, andTAKEN UNDER ADVISEMENT in
part.

I. BACKGROUND
The Court elsewhere has detailed Plaintiffs’ allegations and the relatiolashgrg) the

parties. $ee generallfpoc. 153). The followings relevant to this Motion.
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Plaintiffs dlegethat discovery in this litigatiohasrevealed that “CIC failed to reasonably
process Plaintiffs[’] claims and confirmed conflicts of interest in handlinglthes.” (Doc. 219
1 at 3). Upon this realization, Plaintiffs asserted bad faith claims against CIC for rdisttatheir
respective claims(Doc. 179) Plaintiffs argue that CIC’s respontsetheir discovery requests is
deficientgiven theirassertion of bad faith(Doc. 2191 at 3). Plaintiffs moved to compel certain
discovery and, in the alternative, asked the Court to conduct eariera review o$pecified
documents. (Doc.3D). Plantiffs’ Reply Brief in Support of the Motiomdentifiesthe twelve
discovery disputes before the Court:

Production of CIC000073-77;

Production of CIC001094;

Production of CIC001478;

Production of CIC001479;

Unredacted production of Norfolk Southerclaim file;

Records of all continuing education courses taken by Brad Zimmerman, David

Cunningham, and Jennifer Hayes;

All records of CIC courses offered by CIC’s education and training departarent

Brad Zimmerman, David Cunningham, and Jennifer Hayes;

8. Production of course or education materials prepared, maintained or used by CIC
related to proper claims handling, policy or procedures, guidelines, instructions,
determining coverages, and/or assessing damages;

9. All cost estimates prepared by Rail Seedggcinc. (“RSI”)

10. Supplementation of Plaintiffs’ Interrogatory Nos. 29-32;

11. Supplementation of Plaintiffs’ Request for Document Production No. 14;

12.All nonprivileged attorney/client communications as permitted Bpone v.

Vanliner Ins. Cq.744 N.E.2d 154 (Ohio 2001).

QAN E

~

(Id. at 2-3).

The Court issued an order denying in part, denying without prejudice in part, ortthering
submission of certain documents for in camera review, and ordering the partieet and confer
regarding certain documents. SeegenerallyDoc. 231). Specifically, the Court ordered the

following:



e Submit documents from disputes 1, 2, 3, 5 and 12 for in camera review;
¢ Meet and conferegarding disputes 4, 6, 7, 8 and part of 10;
e Deny the motion without prejudice as to dispute 9; and
e Denythe motion as to disputes 10 and 11.
(Id. at 11).
CIC represented on February 26, 2019, that counsel was “still assessing Wiesthare
any documents responsive to dispute 12, and will provide [the Qathrth response by the March
5, 2019 deadline outlined in your order.” CIC failed to send any documents or update the Court
by the March 5, 2019 deadline. Accordingly, the Court finds this dispute is ripe for i@solut
After the first order,lie Cout inspected the documents fraisputes 1, 2, 3and 5in
camera,and orderedCIC to appear for aex partehearingto answerquestions regarding the
documents. The hearing was held on March 13, 2019. (Doc. 246).
As for the motion with regards to digge 9 it was denied without prejudig®oc. 231 at
11), butPlaintiffs subsequently renewed thmequest. (Doc. 244). Plaintiffsassert thatheir
supplemental briefing on this dispute provides “the necessary context, agtitiateed for the
documenrg and refute CIC’s unsupported assertion that RSI acted as a consulting e{{pect.”
244-1 at 4).In this motion, Plaintiffs also ask the Court to compel deposition testimony of David
Cunningham, Aaron Tooley, and Jason Wolfiel. &t 2).
The parties met and conferred regardirgpdtes 4, 6, 7, 8, and 10, and submitted a status
report via email on February 27, 2019. Unfortunately, but not altogether unpreditiatdiatus
report indicated nothing was resolvedt the ex partehearing, the Court inquiresbout dispute

4, the “16year history of Messer’s losses and CIC’s earned Premiums form MessesSeMe



opposed the motion to compeis information. (Doc. 227). The Court asked CIC’s counsel to
prepare an index, similar to a privilege log, of the disputed documents and grantse!'s
requesfor thirty days to do so. Therefore, counsdDRDERED to submit this document to the
Court no later than April 12, 2019. All other disputes are ripe for resolutiothe interst of
efficiency,and to facilitate the progression of discovery towards a rRauntitipated termination,
the Court issues the following order resolving the ripe disputes.

[1.  STANDARD

According to Rule 26(b), “[p]arties may obtain discovery regarding ampnaleged
matter that is relevant to any party’s claim or defense and proportior teéds of the case.”
Fed. R. Civ. P. 26(b)(1). “Determining the proper scope of discovery falls within ¢tlael br
discretion of the trial court.Gruenbaum v. Werner Enter., In270 F.R.D. 298, 302 (S.D. Ohio
2010) (citingLewis v. ACB Business Servs., JA&5 F.3d 389, 402 (6th Cir. 1998)).

“On notice to other parties and all affected persons, a party may move for an order
compelling disclosure or discoveryFed. R. Civ. P. 37(a)(1). The moving party bears the burden
of demonstrating relevancesruenbaum 270 F.R.D. at 302 (citation omitted). “If the movant
makes this showing, ‘then the burden shifts to the-momant to show that to produce the
information would be unduly burdensome.”Ball v. Kasich No. 2:16CV-282, 2018 WL
6242230, at *3 (S.D. Ohio Nov. 29, 2018) (quotirgdo v. ThomagNo. 3:16ev-306, 2017 WL
5151377, at *1 (S.D. Ohio Oct. 19, 2017)).

1. DISCUSSION.
A. Disputesl, 2 and 3: Attorney Client Privilege and Work-Product Doctrine

CIC argueshe attorney client privilege amndork-productdoctrine shieldCIC000073-77,



CIC001094, and CIC001478 from production. (Doc. 228 at 14).

The attorneyclient privilege protects againgite disclosure of communications between
an attorney and his or her clientlpjohn Co. v. United Stated49 U.S. 383, 395 (1981)The
Sixth Circuit Court of Appeals articulated the following test to determine wheth
communication is privileged(1) where legal advice of any kind is sought (2) from a professional
legal adviser in his [or her] capacity as such, (3) the communications retatimat purpose, (4)
made in confidence (5) by the client, (6) are at his [or her] insistence petiggmetected (7)
from disclosure by himself [or herself] or by the legal advisor, (8) utiesgrotection is waived.
Erickson v. Hocking Tech. CqlR:17%cv-360, 2018 U.S. Dist. LEXIS 50075, at *3 (S.D. Ohio
Mar. 27, 2018) (citindReed v. Baxterl34 F.3d 351, 356 (6th Cir. 1998)).

“The burden of establishing the existence of the privilege rests with the pesedimgs
it.” 1d. (quotingUnited States v. Dakotd 97 F.3d 821, 825 (6th Cir. 1999 Simply asserting
that information is privilegedis insufficient to meet the burdénld. (quotingin re Transindus.,
Inc., No. 1:16MC-34, 2011 U.S. Dist. LEXIS 37910, at@(N.D. Ohio Mar. 28, 201}) Further,
Rule 26 of the Federal Rules of Civil Procedure requires a fhatgeeks to withhold otherwise
discoverable information on the basis of privilege to assert a claim of priatetfelescribe the
nature of the documents, communications, or tangible things not produced or diselosedio
so in a manner that, without revieg information itself privileged or protected, will enable other
parties to assess the clainfed. R. Civ. P. 26(b)(5)(A).

To be privileged, communications between {adtorney corporate employees must be
made in order to secure legal advice from courBeltz v. Untied Process Controls.16-cv-703,

2017 U.S. Dist. LEXIS 102913, at *15 (S.D. Ohio June 23, 2017) (cddipohn, 449 U.S.at



394)); see also Graff v. Haverhill N. Coke Cdlo. 1:09CV-670, 2012 U.S. Dist. LEXIS 162013,
at *22(S.D. Ohio Nov. 13, 2012) [Clommunications among ndawyer corporate personnel are
protected if the dominant intent is to prepare the information in order to get lega¢ &dvn the
lawyel.]”) (internal citations omitted).To establish thaa communicatiorbetween two non
attorneys is protected under the attorobgnt privilege, the party asserting privilegrist prove
that the' dominant interit of the communication was to secttegal advice from [a] lawyér See

In re Behr Dayton Thermal Prods., LL.298 F.R.D. 369, 375 (S.D. Ohio 2018)rther citations
omitted).

The fact that information was later shared with counsel doesake it privileged Boltz,

2017 U.S. Dist. LEXIS 102913, at *17 (@itons omitted)see alsdNeuderv. Battelle PacN.W.

Nat’l Lab., 194 F.R.D.298, 295(D.D.C. 20@) (“[D]ocuments prepared by nattorneys and

addressed to neattorneys with copies routed to counsel are generally not privileged since they

are not communications made primarily for legal advite “Where the evidence equally

supports an inference that the communication either was, or was not, related to the stibseque

request for legal advice, tlseurt must rule in the challenging pdsyfavor’ 1d. (quotations and
citations omitted).

Thework-produd doctrine is codified in Rule 26(b)(3):

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and

tangible things that are prepared in anticipation of litigation or for trial bgroariother
party or its representative (inclimg the other partg attorney, consultant, surety,

indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may be

discovered if:
() they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has subdial need for the materials to prepare its case and
cannot, without undue hardship, obtain their substantial equivalent by other means.
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(B) Protection Against Disclosure. If the court orders discovery of thoseiatgtérmust
protect againstdisclosure of the mental impressions, conclusions, opinions, or legal
theories of a party attorney or other representative concerning the litigation.
Fed. R. Civ. P. 26(b)(3).
The Sixth Circuithasadopted thébecause dftest to determine whether aadonent was
prepared in anticipation of litigatiorBoltz, 2017 U.S. Dist. LEXIS02913 at *10. That test is:
“(1) whether a document was created because of dgatilyjective anticipation of litigation, as
contrasted with an ordinary business purp@sel (2) whether that subjective anticipation of
litigation was objectively reasonablleld. (quotingUnited States v. Roxworth#57 F.3d 590,
594 (6th Cir. 2006)). Accordingly, the party assertvagk-productmust “prove that anticipated
litigation was the driving force” behind the preparation of the disputed docurtker(titations
omitted). If the document was created as part of the ordinary business of aapdrtiie ordinary
business purpose was thdriving force€ or impetus for creation of the document, then it is not
protected by thevork-product doctrine.ld. (citing Roxworthy 457 F.3d at 5956 see alsoGraff
v. Haverhill N. Coke CgoNo. 1:09¢cv-670,2012 U.S. Dist. LEXIS 162013, afi2 (S.D. Chio
Nov. 13, 2012) (“Thus, we have held that materials prepared in the ordinary course of business or
pursuant to regulatory requirements or for other-litaration purposes are not documents
prepared in anticipation of litigation within the meaning of Rule 26(b)(3).”) (furtitations
omitted)

1. Dispute 1 (CIC000073%)

CIC00007377 is a portion of the claim file titled “Legal” with subheadings of Litigation
Lit. Status Description (CIC000073), Legal Budget (CIC000074), Legal Subclai@8{a075),
LegalDetails (CIC000076)xndLegal Participants (CIC000077). (Doc 228 at TR)e document

7



was created on June 27, 2016, seven days tattecommencement of this cas€he ex parte
hearing clarified that this document is a print out of CIC’s “computer claim system,” which
is software used toreatelitigation budgets and communicate them with outside cour{Baic.
265 at 6).Brad Zimmerman inputted the informatiod.).

Work-productshields this document from productioft. was created because of CIC’s
subjective anticipation of litigatignas it is a litigation budgetand was created after the
commencement of litigation. Further, the anticipation of litigation wasctiely reasonable
becausehe lawsuit was filed andngoing Therefore, it meets the two “because of” factors
Roxworthy 457F.3d at 594, and was not created in the ordinary course of busifessiotion
to compel an unredacted copy of CICO00073sMENIED.

2. Dispute 2 (CIC001094)

CIC001094-96s a string of emailbetween David Cunningham (CIC claims handler) and
Jim Richards(CIC casualty associate managewrith Jay O’Hara(manager of CIC’s recovery
subrogation unjtcarbon copied othe redacted email dated December 8, A¢ib“email”). CIC
redactedhe text of the emaih its entirety assertingttorneyelient andwork-product privileges.
Specifically,CIC’s privilege logstates the email was “on hiring counsel and legalegjyat and
the privilege claimed is “[w]ork product and legal strategy.” (Doc.-218t 2). CIC’s
memorandum in opposition to the Motion told the Courtidflewing:

CIC001094 contains email correspondence between David Cunningham (CIC

claims handler) md Jay O’Hara (CIC Hhouse counsel). Mr. O’Hara was

appointed legal counsel on the file in anticipation of litigation on the CSX claim.

Again, Mr. O’Hara and Mr. Cunningham’s communication does not concern the

claim administration of the CSX claim. Rat, it discusses the legal claim related

to this matter and is protected by the wprkduct privilege.

(Id. at 17). The briefingis misleadingin two ways First, the email is notbetweenMr.

8



Cunningham and{ir. O’Hara, buta string of emaildetweenMr. Cunningham an¥ir. Richards
with Mr. O’Hara carbon copied on only one of thails Second, titheex partehearing, the
Court was informed that Mr. O’Hara is not a lawyer, but instead the managéZ’'sfr€covery
subrogation unit. (Doc. 265 at-4131). Mr. O’Hara was assigned to the fiehenCIC began to
look into pursuing subrogatidor any payments it might make on behalf of CSKI. &t 14)

The attorney client privilege does not shield #meail from production The sender, Mr.
Richards,js not seeking legal advice in the emeileeReed 134 F.3d at 356Neither the direct
nor copied recipiest Mr. Richards andVvr. O’Hara, are professional legal advisordd.
Moreover, even if one of the recipients warprofessional legal advisor,” they were riatting
in their capacity as such” with regards to the email. Instead, they are acibgsiness capacity
in discussing subrogation regarding CSX’s policy. The Court need not considentai@ing
Reedrequirementdecause the emddils the first two.

Nor is the email work product. “[A] party may not discover documents and tangible things
that are prepared in anticipation of litigation or for trial by or for another partyts
representative.”Fed. R. Civ. P26(b)(3. The “because of” test determines whether a document
was prepared in anticipation of litigatiorfl) whether a document was created because of aparty
subjective anticipation of litigation, as contrasted with an ordinary business ugras (2)
whetherthat subjective anticipation of litigation was objectively reasonabBoltz, 2017 U.S.
Dist. LEXIS 102913 at *10(quotingRoxworthy 457 F.3dat594). CIC has failed to prove that
anticipated litigation was the driving force behind the preparatidineoflisputed documentee
id. This is because themail discusses business considerations including pursuing subrogation

should CIC have to pay out on CSX’s policy. (Doc. 265 at 14). This is part of CIC’s ordinary



business. Further, the content of the email has nothing to do with the litigation betWeandCl
CSX because it had not yet commenced and, as discussed below with respect to displied 5 a
CIC did not anticipate litigation until the complaint (Doc. 1) was filed on June 20, 2016 farbere
the email fails the “because of” test and is not shielded from production by theweolkct
doctrine.

Asthe email is not protected by any asserted privilegayithteon is GRANTED and CIC
is ORDERED to produce an unredacted copy witfire daysof the entry of this order.

3. Dispute 3 (CIC001478)

CIC001478 imonepagedocumentitled “Large Loss Reviewand dated January 7, 2016.
At the hearing, counsel for CIC and representative Brad Zimmerman destrdsed ieserve
increase memorandum,” which is a document created evieea claim crosses th$250,000
threshold. (Doc. 265 at 15IC redacted the “Management Comments” sectiomhichMark
Wietmarschena manager on CIC’s large accounts umifte three sentenceg¢Doc. 265 at 16).
The purpose of the “Management Comments” section is to make “some general corhatents t
would get passed up to probably upper management so that they understand what this reserve
increase or what this large reserve consists ¢fd)). The gist of the reatted section is that
management predicts they will be ableritigateCSX'’s losse$®y seeking subrogation from other
partiesat fault. (1d. at 17). Mr. Wietmarscheis not a lawyer, nor is Truitt Graue, the underwriter
on the file,whosenamealso appears on the documerid. at 16). CIC's memorandum in
oppositionstates thatCIC001478 is documentation prepared by CIC after an attorney ha[d] been
assigned to this matter, in anticipation of litigatiogid.).

The “Management Comments”d®n is not shieldedrom productionby the attorney

10



client privilege. The drafteMr. Wietmarschenis not seeking legal advic&eeReed 134 F.3d
at 356. No evidence has been presented showing that a legal professiondiewiasended
audienceof the reserve increase memorandum or specifically the “Management Comments”
section The impetus behincteating the documemtas abusiness procedure requiriitgcreation
when a certain financial threshold is exceed@bc. 265 at 15).The “ManagemenComment”
section was draftedy anondawyerfor a business audiencé¢ld.). On its face, it does not seek
legal advice.SeeReed 134 F.3d at 356.Given this, the Court need not consider the remaining
Reedrequirements because the enfails the firstthree

Nor is the “Management Comments” section work prodlich document is created in the
ordinary course of businessind anordinary business purpose was thigiving forc€ behind
creation of the document, then it is not protectecheyvork-product doctrine.Boltz, 2017 U.S.
Dist. LEXIS 102913 at *10(citing Roxworthy457 F.3d at 595). As explained above, CIC001478
was created due to business procedures and for a business audience. This document was not
created “because of” angpated litigation it was drafted more than five months prior to CIC’s
first anticipation of litigation against Plaintiffsthe date the complaint was filedccordingly,
CIC has failed to provanticipated litigation was the driving forbehind the creation of any part
of CIC001478.

As CIC001478 is not protected by any asserted privilegevitti®on is GRANTED and
CIC isORDERED to produce an unredacted copy witeevendays to the entry of this order.

B. Disputes5and 12: Boonev. Vanliner Ins. Co., 744 N.E. 2d 154 (Ohio 2001)
Plaintiffs argue thatCIC has improperly asserted attorraient privilege to avoid

producing an unredacted copy of Norfolk Southern’s claim file and all nonprivildgedest
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client communications as permitted Bgone CIC arguesthat communications and information
related tats defense in this litigation are protected aot subject to production undgoone.

In Boone the Supreme Court of Ohitescribed the issue before it as whether “in an action
alleging bad faith denial of insurance coverage, the insured is entitleditg thrtaugh discovery,
claims file documents containing attoraglient communications anslork-productthat may cast
light on whether the denial was made in bad faliltiam Powell Co. v. OneBeacon IrSo.,
1:14¢v-807, 2017 WL 3927525, at #2 (S.D. Ohio June 21, 2017) (quotiBgonev. Vanliner
Ins. Co, 744 N.E.2dL54, 156 Ohio 2001)) TheSupreme Court of Ohilbdd that such documents
were subject to production in the followiogcumstance:

[lln an action alleging bad faith denial of insurance coverage, the insured iscentitl

to discover claims file materials containing attorecéignt communications related

to the issue of coverage that were created prior to the denial of coverage. At that

stage of the claims handling, the claims file materials will not contain work product,

i.e., things prepared in anticipation of litigation, because at that point it hget not

been determined whether coverage exists.

Boone 744 N.E.2d at 158.

Nothing in Boone nor subsequent revisions to the Ohio Code, require a prima facie
showing of bad faith“rather, the exception applies if the documents predating the denial of
coveragamaycast light on the bad faith claim.William Powell Co, 2017 WL 3927525, at *3
(emphasis in originalsee also Boon&74 N.E.2d at 158 (“[T]he insured is entitled to discover
claims file materials containing attornelfent communications related the issue of coverage
that were created prior to the denial of coverag&a”je Profl Direct Ins. Co, 578 F.3d 432, 442

(6th Cir. 2009) (stating thatBoonecan be read broadly and can be interpreted to allowing

discovery between an insurer and atsorney whenever the insured alleges bad faitim).a
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previous order (Doc. 231), the Court denied CIC’s argument that a subsequent revisi@tio the
Code disrupts the application Bboneto the instant disputes.

At the ex partehearing, the Court inquired as to the date in which CIC first anticipated
litigation against Plaintiffs. CIC stated that while it knew litigation was always abilidgsthis
lawsuit was filed before CIC’s review process time period ended amasit‘'sirprised” by the
filing. (Doc. 265 at 3, ¥ Counsel for CIC stated that CIC first anticipated litigation “the date
[Plaintiffs] filed the lawsuit.” [d. at 5.

To resolve many of the discovery disputes, the Court must determine when CIC first
antidpated litigation and, relatedly, a “constructive denial date” of Plaintiffs’rarsze claims.
See In re Professional Direct Ins. C678at442 (olding the trial court had authority to select a
“constructive denial date” on the day the insurer notified the insured that il week declaratory
judgment that its claim was not covered). Under the facts of this case and€pi@sentations
at theex partehearing, the Court finds that CIC first anticipated litigation on June 20, 2016, the
day the complaint (Doc. 1) was filed. Further, this is also an appropriate “coinstdenial date”
for purposes of thBooneexception See id(“The magistrate took a practical approach [to the
issue of no denial date], asking at what point [the insurer] deitidedld not cover the [insured’s]
claim.”).

1. Dispute 5 (Unredacted Copy of Norfolk Southern Claim File)

The Court inquired as to the contents of the Norfolk Southern Claim File ek tharte
hearing. CIC informed the CouHhat the filecontainseverything that had transpired since Norfolk
Southern submitted its claim{Doc. 265 at 1920). However, this was not until after the instant

litigation had begun.lq.). For this reason, CIC represents that mbsot all, of the file postdates
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thecommencement of litigation(ld.).

To the extent that there are documents created before the commencementon)ifigae
20, 2016—which the Court finds to be the “constructive denial date” for purpos@®aie—
Plaintiffs are entitled to their pradtion. Accordingly, Plaintiffs areentitled to discover claims
file materials containing attornegfient communications related to the issue of coverage that were
created prior tdune 20, 2016. CIC ®RDERED to produce such documents witlsievendays
of the entry of this order.

2. Dispute 12 (All norprivileged attorneyclient communication as permitted

by Boong

As notedpreviously CIC represented to the Court tltatunsel was “still assessing whether

there are any documents responsive to Dispute 12, and will provide you with a resporese by th
March 5, 2019 deadline outlined in your order.” But CIC failed to send any documents or notify
the Court that no responsig®cuments were locatedJnder Boone Plaintiffs ae “entitled to
discover claims file materials containing attorreéignt communications related to the issue of
coverage that were created priodenial of coveragé 744 N.E.2d at 158As explained hove,
in this case the Court muslecta “constructive denial date,” which is the date the complaint was
filed. It is unclear whether responsive documents exist. But, to the extend th€yCds
ORDERED to produce altlaims file materials containing attorrrelfent communications related
to the issue of coverage that were created pridute 20, 2016, withisevendays of the entry of
this order.
C. Disputes6, 7 and 8.
Plaintiffs next arguehat CIC must produce the following responsive documents:
6) Records of all continuing education courses taken by Brad Zimmerman, David
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Cunningham, and Jennifer Hayes;

7) All records of CIC courses offered by CIC’s education and training depdrtme
for Brad Zimmerman, David Cunningham, and Jennifer Hayes;

8) Production of course or education materials prepared, maintained or used by CIC

related to proper claims handling, policy or procedures, guidelines, instructions,

determining coverages, and/or assessing damages.
(Doc. 219-1 at 11)CIC argues Plaintiffs’ request to compel is improper because Plafatiéfd
to request these documents in the regular course of disco{eryat 26) (citingMcDermott v.
Continental Airlines, Inc.339 Fed. Apfx 552, 560 (6th Cir. 2009) (citingetrucelli v. Bohringer
and Ratzinger46 F.3d 1298, 1310 (3rd Cir. 199%5)[A] party must first prove that it sought
discovery from its opponent to succeed on a motion to cofj)pel Therefore, the Counvill
determinaewhether Plaintiffs sought documents responsive to Disputes 6, 7, and 8 in discovery.

Plaintiffs maintainthat the disputed documents were requested under Request for
Production No. 14 (“RFP 14”), whidisked for

Full and complete copies of any manuals, policies, procedures, handbooks,

guidelines, and/or other documents prepared, maintained, and/or used by CIC

relating to processing, investigating, and/or determining coverage clanmstsa

to CIC.

Plaintiffs’ interpretation of RFP 14 is too broad. The Court finds RFP 14 doesquast
“[r] ecords of all continuing education courses taken by Brad Zimmerman, David Chaming
and Jennifer Haygs“all continuing education coursgsand “all records of CIC courses offered
by CIC’s education anttaining department Accordingly, theMotion with regards talispute 6
and 7is DENIED.

The Court, howevefijnds thatRFP 14 does ask for the materimglispute 8. Although

RFP 14 does not include the term “educational materials,” this is impliechéguals, policies,
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procedures, handbooks, guidelines, and/or other documents prepared, maintained, and/or used by
CIC relating to processing, investigating, and/or determining covetages submitted to CIC.
Accordingly, theMotion is GRANTED with regads to disputes 8, and CIC @®RDERED to

produce any responsive documents wifiva days of the entry of this order.

D. Dispute9 (All Cost Estimates Prepared by RSI) and Deposition Testimony of
Aaron Tooley and Jason Wolfe

The outcome of these three disputes hinges upon whether they were 1) prepareddy RSI
consultants for CIC in its processing of Plaintifissurance claims, or 2) prepared by RSI as
experts in anticipation of litigation. The facts before the Cwerghin favor of the former.

TheCourt previouslyenied this motion as to dispute 9 without prejudice because Plaintiff
failedto discuss the document in their prior briefingd the Courntvas skepticalhatcompelling
the cost estimates may be premature given the deadline for redgéat reports had not yet
passed. (Doc. 231 at 9). Plaintiff has, howepeoyidedthe Courtwith a clear picture in its
subsequent briefing, and the dispute is ripe for resolution.

Aaron Tooley was an employee of RfsIringthe relevant time frame and coordinated the
damages investigation. (Doc. 258 at 5). Jason Wolfe of Forsgren was retaiRebtb complete
the expert analysis of damagesd.)( CIC retainedRS]|, after it was first notified of a potential
claim, to provideit with an assessment of the damages claimed by CSX related to the pidject. (
at 4). RSI completed two initial cost estimates for CIC before litigation commeniced. GIC
represents that both of the gitegation cost estimates were incomplete due to CSX'’s failure to
provide full information related to its alleged damagdd.).( CIC has provided both of the pre
litigation cost estimates to Plaintiffsid().

Jason Wolfe prepared a subsequent cost estimate report related to Planstiffarty
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claim after receiving additional cost information, and CIC has withheld this do¢@meé refused
to allow Wolfe to testify about this report, or anything else after June 2016. (Dot. &49).
CIC states without support orcitation, that “[a]fter litigation began, RSI continued its work for
CIC in an expert capacity related to the damages alleged by CSX and NS ashislitightion.”
(Id.). Due to this assertion, CIC claims that all gagjation work completed by RSI is protect
by the work-product privilege. (Id. at 4-5). Plaintiffs argue the cost estimates and witness
testimony may cdslight on CIC’s mishandling of Plaintiffs’ claims and whether CIC was
reasonably justified in failing to pay or process the claims. (Doc. 244-1 at 6).
CIC first argues that Plaintigf Motion to Compel filed March 1, 2019, should be denied
in its entirety due to Plaintsf failure to comply with the meet and confer requirementRué
37 of the Federal Rules of Civil Procedured SuthernDistrict of Ohio Loal Rule37.1. (Doc.
258 at 58). Rules 26(c)(1) and 37(a)(1) require that the parties meet and confer in good faith.
This requirement “requires counsel to communicate in good faith with each-atiagielephone,
letter correspondence, or ematio attempt to resolve any discovery disputes prior to the filing of
a motion to compel.’'O’Malley v. NaphCare In¢311 F.R.D. 461, 464 (S.D. Ohio 2018)Jovant
is not required to file a separate document to certify compliance with@beana confer rules.
See Harris v. Sowerg:16cv-888, 2019 U.S. Dist. LEXIS 30889, at *1 (S.D. Ohio Feb. 27, 2019)
(Finding the meet and confer requirement of Rule 37(a)(1) was satisfied mbeant sent a letter
containing the discovery requests but received no respoidaiitiffs stated the following in its
opening memorandum:
In addition to prior conferences between Plaintiffs’ counsel and counselGor C
(including discourse between the parties during the depositions), Plaintiffs
submitted a corregmdenced CIC, copying Tooley and Wolfe, on February 27,
2019, and followed up with a telephone call on March 1, 2019 (left message) in a
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good faith effort to resolve the outstanding discovery deficiencies, but CIC has
failed to respond.

(Doc. 2441 at3).

CIC notesthat Plaintiffs waited fifty days after David Cunningham’s deposition, ang-fort
eight days after Aaron Tooley and Jason Wolfe's deposjtionsssue its February 27, 2019
correspondence regardinGIC’'s alleged discovery deficiencies. (Doc. 268 at 6)his
correspondence was sent two days before the discovery dealtlineOf March 1, 2019, counsel
for Plaintiffs left a voicemail for CIC’s counsel at 2:15 p.m. and filed the dhaio Compeldss
than four hours later.ld.). CIC emphasizeshat the parties met and conferred on February 25,
2019, but Plaintiffs failed to raise any of the issues outlined in their February 27, 2019
correspondence at the meetingd. at 7).

The Court is trabled by Plaintiffs conduct in both failing to raise the disputes closer to
the completion of the relevant depositions and failing to discuss the dispute$-abthary 25,
2019 meeting. However, CIC indicated it would not waiver on its assertioivibége regarding
dispute 9, as it fully briefethe issuan its opposition to the previous ordeSegDoc. 228 at 27—
28). Further, CIC’s counsel objected to questioning at the disputed depositions desgitesPlai
threats of filing a motion to compel. (See Docs. -3442444, 2445). Under the present
circumstances, the Court finds Plaintiffs have satisfiedrteet and confer requiremesntd will
consider the Motion to Compel (Doc. 244).

1. Dispute 9 (Cost Estimes Prepared by RSI)

Plaintiffs argue thatthe cost estimates “prepared bySIRand/or Forsgren must be
produced . . because they may cast light on whether CIC handled [Plaintiffs’] first ganns
in bad faith by not reasonably considering evideneegrige at a claim determination.” (Doc. 244
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1 at 5). Plaintiffaargue that CIC’s possessiontbése cost estimates is “a key fact in determining
if CIC met the standards of a reasoned analysis of claim data to arriviaimh aetermination”
and “may sow that CIC lacked a reasonable justification for failing to pay Plaintitishs, failed

to conduct any reasonable investigations with respect to the cost estimatesjia@utfing its feet
with respect to their first party claims.Id(). CIC respondghat the “draft reports completed by
RSI after litigation began are protected under FRCP 26.” (Doc. 258 at 4). Speciticaihg

Mr. Wolfe’s deposition, counsel for CIC stated that Mr. Wolfe’s “cost analysigart of the
expert reports that [CI@&] using at trial. Since litigation started . shortly after this report was
rendered, any draft reports that he has issued after that to [CIC] and us as ceulrsél @eports
not discoverable by [Plaintiffs].”1d.).

CIC’s basis for withholding the cost estimates is Rule 26(b)(4) of the &idiges of Civil
Procedure. Té Rule states that Rules 26(b)(3)(A) and (B) protect drafts of any report or
disclosure, regardless of the form in which the draft is recorded. Fed. R. Civ. P(Q@{b)
Rules 26(b)(3)(A) and (B) pertain to thwrk-productprivilege. For materiato be protected by
Rule 26(b)(3)(A), it must have been “prepared in anticipation of litigatiohtie two-factor
“because dftestdeterminesvhether a document was prepared in anticipation of litigatid)
whether a document was created because of a patypjective anticipation of litigation, as
contrasted with an ordinary business purpose, and (2) whether that subjective mmticipat
litigation was objectively reasonabileBoltz, 2017 U.S. Dist. LEXIS 102913, at *10 (quoting
Roxworthy 457 F.3dat 594) To determine a party’s subjective intent, the Court must evaluate
whether the anticipation of litigation, as opposed to an ordinary business purpotbewasing

force behind the preparation of each requested documéat.(citing Graff, 2012 U.S. Dist.
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LEXIS 162013, at *10.

Here, thefacts do not suppod finding that the cost estimates were prepared because of
CIC’s subjective anticipation of litigationlt should firstbe noted that the commencement of
litigation did not alleviate CIC of its duty to process Plaintififisurance claims good faith. See
Valley Force Ins. Co. v. Fisher Klosterman, Ingo. 1:14cv-792, 2106 U.S. Dist. LEXIS 55485,
at *33 (S.D. Ohio Apr. 26, 2016 he insurer still retains a duty to act in good faith towards the
insured in the handling of its claim, even though they now are adversaries in theofitigati
process.”);see also Spadafore v. Blue Shjel@6 N.E.2d 1201, 1204 (10th Dist. Ohio 1985)
(“[E]vidence of the breach of the insurer’s duty to exercise good faith occurringhaftene of
filing suit is relevant so long as the evidence related to the bad faith or handlefgsad topay
the clainj.]”). Insurers owe their insured the duty of good faith and fair deaklihgch requires
that the insurer timely process and investigate claims to resolve the cladttaskney v.
Stonebridge Life Ins. CoNo. 2:14cv-1216, 2016 U.S. Dist. LEXIS 65586, at-#8(S.D. Ohio
Feb. 29, 2016) (“[A]n insurer fails to exercise good faith in the processing of adaflésrninsured
where its refusal to pay the claim is not predicated upon circumstances thsi f@ssonable
justification therefor.”YquotingZoppo v. Homestead Ins. €644 N.E.2d 397, 400 (Ohio 1994))
(further citations omitted).

It is undisputed thaCIC originally engaged RSI to prepare cost estimates in order to
process CSX’s insurance claim. (Doc. 268 at@)C processes insurance claims in its ordinary
course of busines<CIC produced all cost estimates completed by RSI prior to the commencement
of this litigation. (d.). CIC has failed to put forth amyidenceshowingthat its relationship with

RSI, Mr.Wolfe, or Mr. Tooley changed in any way after ttenmencement of litigationThere
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is no evidence that the cost estimates created after litigation comnardéterentin any way
than the prditigation estimates that have been produdeden if CICanticipated litigation on the
day the complaint was filed, it does not necessarily follow that RSI anffilittes immediately
became experts engaged in anticipation of litigation. The facts show thaiR®lIolfe, and Mr.
Tooley were engaged by CtG generate cost estimates for an ordinary business purpose and CIC
has failed tadentify any facts proving anticipated litigation was in fact the driving force.
Moreover, even if the cost estimates were work product, the Court concludésethat
would be discoverable under Rule 26(b)(3)(A). That ralbws materials shielded by
work-product privilegdo be discovered if: (i) they are otherwise discoverable under Rule 26(b)(1);
and (ii) the party shows that is has substantial need for the matepaéptre its case and cannot,
without undue hardship, obtain their substantial equivalent by other means. Fed. R. Civ. P.
26(b)(3)(A). First, CIC has not argued that the cost estimates are not retevhatclaims or
defenses or disproportional to tiheeds to this case. Second, Plaintiffs cannot olikegin
substantial equivalentFor Plaintiffs’ bad faith claims, the relevance of the cost estimates is the
information CIC relied upon in making or failing to make a coverage determinationostA
edimate performed by a different expert retained by Plaintiffs cannot seraesasstitute.As
such,if the cost estimates were privileged, the exception wapjdy,and CIC would still have to
produce them. Accordingly, the Plaintiffs’ motion to comihel cost estimates prepared by RSI
is GRANTED and CIC isORDERED to produce any responsive documents within five days of
the entry of this order.

2. Aaron Tooley and Jason Wolfe and Deposifi@stimony

In the next disputeCIC arguesttorneyexpert privilege protectsertain testimony of Mr.
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Tooley and Mr. Wolfe.CIC relies on Rule @b)(4)(C)for its assertion thdiRules 26(b)(3)(A)

and (B) protect communications between the party’s attorney and any weégaesed to provide

a report under 26(a)(2)(B), regardless of the form of the communications . ed.”"RFCiv P.
26(b)(4)(C). Again, for material to be protected by Rule 26(b)(3)(A), it must have been “ptepar
in anticipation of litigation.” As CIC has not establidhbat the reports themselves were produced
in anticipation of litigation, it cannot establish that Mr. Tooley and Mr. Wolfeevegigaged to
prepare the reports in anticipation of litigatiotWhat is more, the deponents themselves answered
that they wereot serving as experts. (Doc. 244t 7; Doc. 2446 at 3-4). Noprivilege protects

the deposition testimony of Mr. Tooley and Mr. Wolfe, and @t@roperlyinstructed these
deponents not to answer certain questions.

Mr. Tooley’s testimonyregarding his deposition preparation with counsel for CIC is
therefore discoverable. Similarly, Mr. Wolfe’s testimony regardisgdeiposition preparation is
also discoverable. In Mr. Wolfe’s deposition, counsel for CIC also objected to numerdisngues
regardingthe information upon which he relied to create the cost estimaSseD(c. 2445).
The Court notes that, even if he were an expert retained to prepare a reportipaton of
litigation, these questions would be fair game. The Court can thin& bésis for objecting to
this line of questioning, and indeed CIC’s counsel fails to provide &®ed.). If these questions
that regarddocuments relied upon in creating the cost estimatese determined to be work
product, they would fall into the exception for communications that “identify factdattu# the
party’s attorney provided and that the expert considered in forming the opinions foréssex.”
Fed. R. Civ. P. 26(b)(4)(C)(ii). Accordingly, Plaintiffsxotion to compel depositiorestimony

from Aaron Tooley and Jason WolfeGRANTED.
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Plaintiffs further movefor the depositions of Tooley and Wolfe be compelled at the
expense of CIC. “A court has discretion in determining an appropriate sanction urel&7Rul
Harris v. Sowers2:16<v-888,2019 U.S. st. LEXIS 30889, at6 (S.D. Ohio Feb. 27, 2019).
Due to Plaintiffs questionable meet and confer tactics, their request to compel the depositions of
Tooley and Wolfe aClC’s expensés DENIED. Cf.Fed. R. Civ. P. 37(a)(5)(i) [T] he court must
not order this payment if: (ii) the movant filed the motion before attempting infgdbdo obtain
the disclosure or discovery without court actidi].]

E. Dispute 10 (Supplementation of Interrogatory No. 29)

Plaintiffs seek to compel Supplementation of Plaintiffs’ Interrogatory28oThe parties’
status report following the order to meet and confer (Doc. 231) reads as follows:

Plaintiffs’ Interrogatory No. 29 requested that CIC identify which indivislual

identified by CIC in respae to Interrogatory No. 27 (relating to Plaintiffs’ claims)

also worked on the Messer claim. CIC argues that it cannot provide that information

without reviewing the Messer claim file. CIC asserts that the representatities

CIC that are addressing thiaims filed by Plaintiffs against CIC are not the claim

representatives that are handling the claim brought against Messer. These are

separate people and there are separate claim files for the separate claims. While

CIC has the information in its corporate records, its position is that the retjueste

information is not immediately available to the CIC representatives handling the

defense of the claims Plaintiffs have asserted against CIC. CIC claims that
reviewing the Messer claims file without an ordemirthe Court might be argued

to further the alleged bad faith claim asserted by Plaintiffs. Plaintiffs’ posgion

that CIC has the responsive information in its possession, custody, or control but is

refusing to produce it. As such, the parties are atmgrasse which cannot be
resolved without judicial intervention.

The Court finds that the supplementatiorPtdintiffs’ Interrogatory No29is relevant to
Plaintiffs’ bad faith claims Sed~ed. R. Civ. P. 26(b)(1) (“[p]arties may obtain discoweyarding
any nonprivileged matter that is relevant to any party’s claim ondefand proportional to the

needs of the casg.” Accordingly, the Motion is GRANTED with regard to Dispute 10,
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supplementation of Interrogatory No. 29. and CIORDERED to supplemenwithin severdays
of the entry of this order.
F. Deposition Testimony of David Cunningham

David Cunningham was the CIC claim representative that originally handlgdaperty
loss claim submitted by CSX. (Doc. 258 at 14). At the same time, Mr. Cunningishmawdling
thethird-partyliability claim alleged against Mess€onstruction Ce—a hamed defendant in this
lawsuit—related to the same projectd.(at 15. At some point after CSX reported the settlement
of the bridge to Messer and various other parties, Jane Lynch of Green &vagdnred as
Messer’'slegal counseto defend agains€SX'’s claim. ([d.). Mr. Cunningham’s focus was to
determine the scope and amount of damages sustained hya@&@¢ did not believe a conflict
existedin his handling of the Messer claim until he determined there might be an issue with the
cause of the bridge settlementld.(at 14-15). Upon this realization in January 202\r.
Cunningham transferred the CSX file to a new claim representatigeat (15). But before he
transferred the CSX file, Mr. Cunningham had conversations #itarney Lynch. (d.).
Plaintiffs now move to compel Mr. Cunningham'’s testimony regarding the substaticesef
conversations with Attorney Lynch. (Doc. 244t 7-8).

Messer asserts that attormgient privilege protects the conversations between Mr.
Cunningham andhttorney Lynch. (Doc. 255). Plaintiffs argue thHgooneexception applies
because “no such privilege exists with respects to documents or informatiomaiy cast light on
CIC’s bad faith handling of Plaintiffsclaims.” (Doc. 24-1 at 7). The substance of Mr.
Cunningham’s conversations wititorney Lynch, howevergcannotcast light on CIC’s bad faith

handling of Plaintif§’ claims because Plaintiffs were never discussed.
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Mr. Cunningham testified that his conversations with Attorney Lynch related kbetbser
claim and that none of his conversations with Attorney Lynch related to the C&X'cl@oc.
2584 at 3). Specifically, Mr. Cunningham stated the following: “My conversatiorsJaite did
not bring in the railroad protective policy.1d(). He went on to say that “any conversations with
Green & Green was regarding finding out who the parties were downstream thdtanea
culpability in ths casé€. (Id. at 5-6). Further, Mr. Cunningham agreed that his conversations with
Attorney Lynch did not concern anything other thantkil-partyliability claim against Messer.
(1d.).

Messer submitted Blemorandum in Opposition to PlainsffinstantMotion to Compel
Additional Deposition Testimony from Mr. Cunningham. (Doc. 255). This briefiggesi by
Attorney Lynch, cites to Mr. Cunningham’s testimony “that his conviersatwith counsel for
Messer related solely to Messettsrd-party liability claim and he never had any discussions
whatsoever with counsel for Messer regarding Plaintiffs’ first pdatyages claim.(Doc. 255 at
2). Under Rule 11(b)(3) of the Federal Rules of Civil Procedure, by signing the motiomeéxtt
Lynch repesents to the Court that the factgahtentions have evidentiary suppofurther,
Attorney Lynchhas anethical duy of candor with theCourt. If Attorney Lynch did have
conversations with Mr. Cunningham regarding Plaintiffs before the CSX fileraasférred, she
would not have signed the memorandum in opposition.

Communications between an insurance company and counsel retained by the company to
defend an insured are privileged and not subject to disclosure in discBeeriKerner v. Terminix

Int'l Co, No. 2:40cv-0735, 2008 US. Dist. LEXIS 107022, at-=¥ (S.D. Ohio Jan. 31, 2008).

! During the time that Mr. Cunningham was working on theaims, Plaintiff Norfolk Southern had not yet
submitted a claim with CIC. (Doc. 258 at 14).
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Communications between Mr. Cunningham and Attorney Lynch related to Messet-pdttiy
claim, meaning they were legal advice, sought from an attorney in her capacity agkiiiy to
representation made in confidenemd the privilege is being asserted by MessEhe Reed
factors thereforeare satisfied.SeeReed 134 F.3d at 356.

Under the facts of this dispute, the Court need not reach the question lnémtheBoone
exception to attorneglient privilege appliesin this circumstance. If Mr. Cunningham’s
conversations with Messer’s counsel did not mention Plaintiffsralated solely to Messer’s
third-party liability claim, then these conversations could not be evidence of CIC faitlad
processing oPlaintiffs claims. TheMotion to Compel Additional Deposition Testimonsoi
Mr. Cunningham is therefofl@ENIED.

V. CONCLUSION
The Court’'sOrder issummarized as follows:
e TheMotionis DENIED as to dispute 1.
e TheMotionis GRANTED as to disputes 2 and 3.
e TheMotionis GRANTED as to disputes 5 and 12.
e TheMotionis DENIED as to disputes 6 and 7.
e TheMotionis GRANTED as to dispute 8.

e The Motion iIsGRANTED as to dispute 9 and compellitige deposition testimony of
Aaron Tooley and Jason Wolfe.

e TheMotionis GRANTED as to supplementation of Interrogatory 29.

e The Motion iSDENIED as to compelling the deposition testimony of David Cunningham.
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Unless stated otherwise, CIC is granted seven days to supplement itgiproghitb regard to the

disputes in which this Opinion and Order compels production.

IT IS SO ORDERED.

Date:April 5, 2019 /sl Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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