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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
WILLIAM E. HEDGES,
Plaintiff,
Case No. 2:16-cv-592
V. JUDGE GEORGE C. SMITH
Chief Magistrate Judge Elizabeth P. Deavers

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, William E. Hedges, brings th&tion under 42 U.S.C. 8§ 405(g) for review of a
final decision of the Commissioner of Socsdcurity (“Commissioner’ienying his application
for social security disability insurance beitef This matter is before the United States
Magistrate Judge for a Report and RecommendatidRlaintiff's Statement of Errors (ECF No.
9) (“SOE"), the Commissioner's MemorandumQOpposition (ECF No. 12), Plaintiff's Reply
(ECF No. 13), and the administiree record (ECF No. 8). Fdihe reasons that follow, it is
RECOMMENDED that the CourOVERRULE the SOE andFFIRM the Commissioner’s
nondisability finding.

. BACKGROUND

Plaintiff filed his application for ben#$ on September 10, 2010, alleging that he has
been disabled since February 22, 2008, duebtck injury, protrudinglisc, bulging disc, fluid
sacs around discs, lumbosacral spondylosis, luadsaksprain, lumbar sprain, thoracic sprain,
neck sprain, herniated diseckt arthropathy, arthritisnd depression. (R. at 289-90, 321.)

Plaintiff's application was denied initialgnd upon reconsideration. Plaintiff sougltkeanovo
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hearing before an administrative law judgedministrative Law Judge Timothy Keller (“ALJ")
held a hearing on February 2, 2012, at whichrfiff, who was not represented by counsel,
appeared and testified. (R. at 94-108.) Mamnch 16, 2012, the ALJ issued a decision finding
that Plaintiff was not disabled within the meamof the Social Security Act. (R. at 133-42.)
On June 19, 2013, the Appeals Council grantedffiéss request for a review and remanded his
claim back to the ALJ. (R. at 148-51.)

The ALJ held another hearing on Decembkr2014, at which Plaintiff, who was not
represented by counsel, appeared and taktifiR. at 38—46.) On December 31, 2014, the ALJ
issued a decision finding that Plaihtvas not disabled within theneaning of the Social Security
Act. (R. at 13-28.) On April 29, 2016, the Appe@louncil denied Plaintiff's request for review
and adopted the ALJ’s decisiontae Commissioner’s final decisiorfR. at 1-3.) Plaintiff then
timely commenced the instant action.

. HEARING TESTIMONY !
A. Plaintiff's Testimony

Plaintiff testified at the adinistrative hearing on Febmya2, 2012, that he attends his
son’s football games and drivestt® away games. (R. at 10RJaintiff also testified at the
December 11, 2014, administrative hearing thatdmginues to see his treating psychologist,
Alethea Baker, Ph.D., every week. (R. at 44.)

B. Vocational Expert Testimony
Bruce Growick testified aa vocational expert (“VE at the February 2, 2012,

administrative hearing. (R. at 108-10.) The Vé&sslfied Plaintiff's past relevant work as a

! The Court limits its analysis of the evidence #m@ladministrative decision to the issues raised
in the SOEj.e,, that the ALJ improperly determinéldere were no severe mental health
impairments and that the ALJ vaikd the treating physician rule.
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construction superintendent as folisr light, low-skilled work; being on his feet for at least six
hours during an eight-hour work day. (R180.) The ALJ proposed a hypothetical that
presumed Plaintiff was capable of lifting and carrying, pushing, pulling 20 pounds occasionally
and 10 pounds frequently; able to sit, stamdl, walk for six hours eaclut of an eight-hour
work day; limited to only occasional climbing laidder, rope, or scaffold and only occasional
stooping, crouching, or crawlingld() The VE testified thatothing in that hypothetical
precluded Plaintiff from performg his past relevant workId()

Carl Hartung testified as a VE at theministrative hearing on December 11, 2014. (R.
46-48.) The VE classified Plaintiff's past ned@t work as a constrtion superintendent as
light work. (R. at47.) The ALproposed a hypothetical that presumed the same limitations as
those identified during theelaring on February 2, 2012ld() The VE testified that Plaintiff's
previous job is still availablbased on that hypotheticalld( The VE further testified that,
presuming the same restrictions, Plaintiff coukbgderform such light, unskilled jobs as marker
(approximately 271,554 such jobs in the nati@@mnomy); labeler (approximately 26,509 such
jobs in the national economygnd buffing machine tender (approwtely 4,479 such jobs in the
national economy).ld.) The VE testified that higestimony does not conflict with the
Dictionary of Occupatioal Titles (“DOT”). (d.)

. MEDICAL RECORDS

A. Alethea Baker, Ph.D.

On June 4, 2010, Alethea Baker, Ph.D. perfaram@sychological assement of Plaintiff

at the request of his Ohio Bureau of Wosk&ompensation (“BWC”) attorney. (R. at 595-98,



988.Y During the mental status evaluation, DrkBareported that Plaintiff appeared neat and
that he was friendly and appropriate. (R5@f.) Plaintiff was db to communicate on a
receptive and expressive level and his thoughtgsses were logical, cohesive and goal
directed. [d.) Dr. Baker noted that &htiff's affect was blunte@nd flat with frequent
tearfulness. I¢.) Plaintiff reported suicidal thought@ithout intent) and that he cries about
twice a day. Ifl.) Plaintiff also reported severalrcelates of depression, including daily sad
mood, fatigue, significant sleep impairment, dirsived libido, difficultyconcentrating, feelings
of worthlessness, helplessness, islaicthoughts, and sl isolation. [d.) Dr. Baker further
noted that Plaintiff was alert and oriented timasr fand that he appeartdbe functioning at the
average range.ld.) Plaintiff's memory appeared be intact and hisoncentration was

variable. [d.) While Plaintiff could count backwards from 100 by seven, he did so very slowly
and made mistakesld() Plaintiff named the current U.Bresident, and three previous
presidents in the correctder and was able to identify one brét event and one historic person.
(Id.) A test, the Battery for éhlth Improvement 2 (“BHI-2")was self-administered and the
results were deemed to be validd. Many of these results gelated with depression and
some results correlated with anxiety.. R597-98.) Based upon the results of her
“examination and the information provided andiegved,” Dr. Baker corladed that Plaintiff

was experiencing psychopathologyd diagnosed him with major depressive disorder and an
anxiety disorder. (R. at 598Ih so concluding, Dr. Baker noteélat since his work-related
injury in 1999, Plaintiff “has not been able tantioue his usual vocatiohactivities, and feels a

near complete loss of effectiveness in his vocational activitiég.) (

2 Plaintiff suffered a work-related injury dlune 8, 1999, when working as a construction
superintendent. (R. at 595.)



On September 17, 2010, Dr. Baker reaffirmeddomclusion that Plaintiff suffered from
both disorders. (R. at 640—43.pr. Baker's conclusion in thigard was based on Plaintiff's
self-reports, his presentation thg the clinical interview, ahobjective testing. (R. at 643.)

Once the BWC allowed Plaintiff's claifor treatment for depression and anxiety,
Plaintiff began cognitive-behawvia treatment with Dr. Baker ofypril 1, 2011. (R. at 988.) In
an evaluation dated December 5, 2011, Dr. Bakmorted that she had conded thirty sessions
with Plaintiff, with the most recent on Nawder 30, 2011. (R. at 956.) Dr. Baker noted that
while Plaintiff had improved, he continueddrperience correlates dépression and anxiety.
(Id.) Dr. Baker recommended continued weekly sessions for six momdhs. (

Dr. Baker reported on June 11, 2012, that she observed Plaintiff smiling and talkative
more often than in previous sessions. (R7at.) Despite improvemes, however, Plaintiff
experienced continued correlatddepression and anxietyld() Dr. Baker again recommended
weekly sessions for six monthdd.{

Dr. Baker noted in July 2013, that Plaingffperienced ongoing feelings of loss and grief
regarding his inability to work. (R. at 9999he did not recommend that he return to work
because it would likely worsen Plaintiff's conditiorid.§

On September 9, 2013, Dr. Baker reported Baintiff’'s psychological conditions have
improved since April 1, 2011, but also noted thet clinical observationand his self-reports
revealed that Plaintiff contindeo experience depression amiaty. (R. at 967.) Dr. Baker
went on to conclude that Plaintiff was permanently and totally disabled because of his
psychological conditions and that he was not capable of returning to his former position of

employment, or able to sustain any form of gdiefuployment. (R. at 968.)

3 Dr. Baker's report in this regard was preszhas rebuttal to theugust 26, 2010, report of Lee
Howard, Ph.D., discussed below.



Dr. Baker noted on February 7, 2014, thatimlff had experienced a slightly improved
mood recently, but continued to experience deprasand anxiety at times. (R. at 997.) Dr.
Baker opined that Plaintiff would nbe likely to withstand the sse associated with a return to
work and did not recommend such effort becaus®uld likely worsen Plaintiff's condition.

(Id.) She reported similar findings in JulgdaSeptember 2014. (R. at 998-99.) On July 16,
2014, Dr. Baker added that Plaintiff sometimesdimes tearful when speaking of his symptoms
of depression and anxiety. (R. at 1024.)

B. Darrell Snyder, Ph.D.

Darrell Snyder, Ph.D., a state agency psychsia] the initial consideration level whose
assessment was based on the period Fgb22a 2008, to August 30, 2010, found only mild
limitations in activities of didy living, maintainng social functioning, and maintaining
concentration, persistence, or pace and no emsafddecompensation. (R. at 629.) Dr. Snyder
gave only “partial weight” to Rintiff's statements, which appearto be exaggerated. (R. at
631.) Dr. Snyder concluded that Plaintiff did have a severe mental impairment and therefore
mental limitations in a work setting walihot be severe. (R. at 621, 631.)

C. Lari Meyer, Ph.D.

During an evaluation on August 20, 2010, LMayer, Ph.D., desibed Plaintiff as
mildly dramatic. (R. at 611.) Dr. Meyer notitht Plaintiff's eye corict was appropriate but
that Plaintiff tended to avoid eye contactemhdescribing his psychamical or psychiatric
symptoms. I@.) Plaintiff cried intermittently throughodihe examination and reported explosive
outbursts in public. (R. at 612Blaintiff reported socializingvery day with his family and
every once in a while with others. (R. at 61D1). Meyer noted that Plaintiff reported concerns

with his ability to remembeaind concentration, but concludindt these problems were not



evidenced in the mental statiesting. (R. at 612, 615.) &ddressing work-related mental
abilities, Dr. Meyer found that Plaintiff was niatpaired in his ability to understand, remember,
and follow direction. (R. at 617.) If a taskas simple, Dr. Meyer found no impairment in
Plaintiff’'s ability to maintain attention, concieation, persistence, and pace to perform routine
tasks, and only mild impairment if the task is more compléx) Or. Meyer found mild
impairments in Plaintiff's ability to relate wthers and his abilitio withstand stress and
pressures associated with day-gyavork activity. (R. at 617-18.)

D. Lee Howard, Ph.D.

Lee Howard, Ph.D., conducted a psychological evaluation, which included an in-person
meeting, of Plaintiff on August 26, 2010. (R980-45.) Dr. Howard noted that Plaintiff
reported crying spells once per week. (R. at 988aintiff reported suicidal ideation the day
before the exam, but denied any current or inent intent and denidabmicidal ideation. I¢.)

Dr. Howard further noted that Plaintiff repaiteome unipolar depressi every three to four
weeks for a day over the last seven to eigbitims during which he Wilay around and mope
but feel better the next dayld() Dr. Howard concluded that Plaintiff

is not reporting, measuring, and/or demaatstg symptoms congent with either

major depression, single episoae anxiety disorder n.o.sHe does not meet the

DSM-IV frequency requirements for thedegnoses per his self-report, he does

not manifest classic symptoms of cku on clinical observation, and all

psychometric test results are positive for some form of symptom

magnification/malingering/accentuatias opposed to true psychopathology.
(R. at 943.)
E. Donald S. Scott, Ph.D.
Scott S. Donald, Ph.D., performed an ingoerexamination of Plaintiff on December 30,

2011, for BWC disability purposes. (R. at 948.). Donald noted that Plaintiff attended his

son’s athletic activities. (R. 849.) Dr. Donald reported thBtaintiff was alert, cooperative,



and maintained good eye contact during the exation. (R. at 952.) Dr. Donald also noted,
however, Plaintiff's depressed mood and a#ect with occsional anger. I(.) Plaintiff
maintained good eye contact and was cooperative in the interdi@y.While Plaintiff's
immediate memory was good, his delayed memory was very paooy. Rlaintiff's
concentration as measured by serial sevenrattimin from 100 was good and his calculations
were accurate and at a fair spedd.) (His ability to abstraatas in the normal rangeld() Dr.
Donald diagnosed Plaintiff wita major depressive disorder aggheralized anxiety disorder.
(Id.) Dr. Donald reported that Plaintiff's depseve symptoms and functional abilities remained
unchanged in the last six months and assidtaintiff a Global Assessment of Functioning
(“GAF”) score of 52. id.)* Dr. Donald opined that Plaintiffould not return to his previously
employment because he would be unable to tidehee day-to-day interaction with co-workers,
supervisees, and supervisorid.)( Dr. Donald further opined &t Plaintiff would be unable to
meet the time and pace demands oftiiser workplace. (R. at 952-53.)
F. Rakesh Ranjan, M.D.

Rakesh Ranjan, M.D., performed an indepahdeedical evaluationf Plaintiff on June
11, 2014, for purposes of Plaintiff’'s worker’'sngpensation claim. (R. at 1004—07.) Upon the
mental status examination, Dr. Ranjan noted Rtaintiff was alert and oriented. (R. at 1006.)
Dr. Ranjan further noted thBtaintiff was withdrawn, somewhdisheveled, with a despondent
and anxious mood.ld.) Dr. Ranjan also noted arsewhat constricted affect, mild
psychomotor retardation, as wellersatic concentration and memoryd.J Dr. Ranjan opined

that Plaintiff could not return to his formemployment because it had the potential to

* A GAF score of 52 reflects moderate symptom®@sborne v. ColvinNo. 15-CV-2233, 2017
WL 874501, at *5 (N.D. Ohio Mar. 6, 2017) (citiiyagnostic and Statistical Manual of Mental
Disordersat 34 (American Psychiatric Ass’n, 4th ed., 2000)).
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exacerbate his psychological symptoms. (R.0&86-07.) Dr. Ranjan alsipined, however, that
Plaintiff may be able to perform sedary, low stress work. (R. at 1007.)
G. Steven J. Meyer, Ph.D.

On March 24, 2011, Steven J. Meyer, Phalstate agency psychological consultant who
reviewed new evidence upon reconsideratiosessed Plaintiff's limitations, finding several
moderate limitations in areas requiring sugtdi concentration and persistence, social
interaction, and adaptanh. (R. at 895-97.) Dr. Meyer opined that Plaintiff was capable of
simple and moderately complex routine workthim physical conditions, at a reasonable pace,
in setting with regular expectations, occasional intermittent interactions with others, and few
changes. (R. at 897.)

IV.  ADMINISTRATIVE DECISION

On December 31, 2014, the ALJ issued hgsien. (R. at 13-28.) The ALJ found that
Plaintiff last met the insured status requiremaitthe Social Security Act through December
31, 2013. (R. at 16.) At step onetbé sequential evaluation procéske ALJ found that

Plaintiff had not engaged in substantiajlinful activity duringthe period from his

> Social Security Regulatiomsquire ALJs to resolve a diséibyi claim through a five-step
sequential evaluation of the eviden&@ee20 C.F.R. § 404.1520(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequentiaview considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmgrdalone or in combination, meet or
equal the criteria of an impairment $atth in the Comnssioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 17?

4. Considering the claimant’s resid@iahctional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant’s age, ediarg past work experience, and residual
functional capacity, can the claimant menh other work available in the national
economy?



alleged onset date of February 22, 2008, throughldie last insured (“DLI”) of December 31,
2013. (R. at 16.)

At step two, the ALJ determined thltatough the DLI, Plaintiff had the severe
impairments of degenerative disc disease ogfliee, obesity, right shoulder impingement, and
injury to the right elbow post surgeriedd.] In connection with this finding, the ALJ explicitly
concluded that Plaintiff did ndtave a medically determinable mental impairment through his
DLI. He offered the following analysia support of thigletermination:

The claimant's medically determinable mental impairment of an affective
disorder did not cause more than miniiriaitation in the claimant’s ability to
perform basic mental work actii@s and was therefore nonsevere.

In making this finding, the undersigned tamsidered the four broad functional
areas set out in the disability regulatidos evaluating mental disorders and in
section 12.00C of the Listing of Impaients (20 CFR, Part 404, Subpart P,
Appendix 1). These four broad areas are known as the “paragraph B” criteria.

(Id.) After describing mild limitations in the funotial areas of activitiesf daily living, social
functioning, and concentration, persistence and pgheeALJ went on to consider Dr. Howard’s
assessment, concluding that Plaintiff's medically determinable mental impairment was
nonsevere:

The claimant had a comghensive psychologicavaluationandtesting byDr.
Howard on August 26, 2010. Aftera review of the claimant’s ecrds
(including the evaluationby Dr. Baker on June 10, 2010) ansignificant
psychological testingdr. Howard opined‘in conclusion,the claimant is not
reporting, measuringgndor demonstratingymptoms consistenvith either
major depressigsingle episoder anxietydisorder n.o.sHe does not meetthe
DSM-IV frequencyequirementsor thesediagnoses per hgelf-reporthe does
not manifest classic symptoms ofuch on clinical observation,and all
psychometric test resulésepositive for some fornof symptommagnification/
malingering/ accentuatioais opposetb true psychopathology{Exhibit 34F).
Dr. Bakersubmitted aebuttal tothis evaluation, whiclmas been considered

See20 C.F.R. § 404.1520(a)(4ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
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and found to be unpersuasive as largslypportedby the claimant’s own

subjectivareport ofsymptomdrom the June 10, 2010 initiel’aluation, which

was lessextensive than the evaluation by Dr. Howard. Bakerwas not

treating the claimardtthis point as he did not retuifor treatment untiApril of

2011 (Exhibit 42F) The ewvdence rgeds inconsistent reportsof

symptomologyto variousmedicalsources, whichurther supports theesting

results thasuggestedthe strongpossibility of malingering oexaggeratiomnd

theopinion ofDr. Howard aExhibit 34F.

Becausehe claimant’s redically determinable mental impairmercausedo

more than “mild” limitation inany ofthe firstthree functional areaand “no”

episodesf decompensation whidmave been oéxtendedduration in thefourth

areait wasnonseverg20 CFR404.1520a(d)(1)).

(R. at 18.)

The ALJ next found that through Plaintiff3_1, he did not have an impairment or
combination of impairments that met or neadly equaled one of the listed impairments
described in 20 C.F.R. Part 404, Subpart P, Agpel, specifically comparing his impairments
against Listings 1.02 (disorders of the lower extremities) and 1.04 (disorder of the spine). (R. at
18-19.) At step four of the sequential process, the ALJ set forth Plaintiff's residual functional
capacity (“RFC”") as follows:

After careful consideration of the emtirecord, the undersigned finds that,

through the date last insured, the claimaad the residual functional capacity to

lift, carry, push and pull twenty pounds occasionally and ten pounds frequently,

and to sit, stand and walk for six hoeach out of an eight hour day, except that

he can only occasionally climb ladders, ropes, and scaffolds, stoop, crouch, and
crawl.

(R.at 19.)

In assessing the foregoing RFC, the ALJ specifically noted that the case had been
remanded for new and material evidendel.) (Although he considered this new evidence, the
ALJ nevertheless found that no new evidence supported a finding diffienen®Plaintiffs RFC
in the earlier decision.ld.) In doing so, the ALJ went on &ssign Dr. Baker'spinion “little”

weight, reasoning as follows:

11



The claimant’s treating pskiologist, Dr. Baker, has mg opinions in the record,
both in the old evidence and in the nevidence. However, these opinions were
primarily made for purposes of coming psychological treatment benefits
pursuant to the claimant's workers’'ngoensation claim, and the standard for
disability under workers’ compensationdgferent from the standard for social
security disability. Furthermore, eveneavh the doctor indicates that the claimant
is disabled, this issue is reservied the Commissioner. The undersigned has
considered all these opinions, but natiest these opinions ardargely based on
the claimant's subjective reports of symptoms and limitations, which have been
revealed by other evidencelte inconsistently repordeand contradicted by other
evaluations and testing. The contraoligt reports of symptoms and contrary
findings by other physicians have bediscussed in detail above. Thus, little
weight is given to albf Dr. Baker’s opinions.

(R. at 23.)
The ALJ also assigned “little” weight tbe opinions of Dr. Scott and Dr. Rakjan,
explaining as follows:

Little weight is given to the Decdrar 30, 2011 psychological evaluation [by Dr.
Scott] of the claimant fopurposes of workers’ compensation. The examiner
opined that the claimant would not belealo return to his former position of
employment due to being unable toletate interaction with co-workers,
supervisees, or supervisors, or meet the time and pace demands and the energy
demands due to impaired sleep (ExhiB5F). This opinion was made for
purposes of disability undevorkers’ compensation stdards, which are different
from social security disability standardand was based largely on the claimant’s
subjective complaints. Other evidence d&sed above showed that the claimant
had only mild limitation in social factioning, which would not support a finding
that he would be unable to toleratdemaction with others. Similarly, other
evidence revealed that the claimant endgagea wide range aaily activities and

did not support a finding that the aghant-reported impaired sleep would
preclude him from performing the time, pace, and energy demands of his former
employment.

Little weight is given to the medicalvaluation [by Dr. Rakjan] for purposes of
the claimant’'s workers’ compensati@eaim on June 11, 2014 at Exhibit 45F,
which was largely based on the claimant’s reported symptoms and limitations and
contradicted by other evidence in the record. The claimant had reported that he
does not cook or clean, has no hobbies] does not socialize, where other
evidence shows that the claimant engaged in far more extensive daily activities.
The examiner opined that the claimant had reached maximum medical
improvement given his regular couriegl for the past four years and
improvement in symptoms (no longer preoccupied with death and dying), a
finding which relates to his workers’ epensation claim. Furthermore, the

12



examiner opined that the claimant could rettrn to his past employment due to

its potential to exacerbate his psyawtal symptoms, but could perform other

work, which is solitary, sedentary, andvtress. However, these opinions are

on issues reserved to the Commissiomel were made after the claimant’'s date

last insured and based latg on subjective complaints.
(R. at 24.))

The ALJ went on to find as follows:

Great weight is given to the assessment of the State agency psychological

consultant [Dr. Snyder] at Exhibit 23who found no severe mtl impairment.

Less weight is given to the assessmenh the State agency psychological

consultant [Dr. Meyer] at Exhibit 28Fas the evidence as a whole shows the

claimant to have a nonsevere meilmgbairment as detailed above.

The undersigned has consideidtlopinion evidence anfinds noothertreating

source opinion ando other opiniongndicating that theclaimantis disabledfor

purposesof social securitydisability.
(R. at 25.)

Relying on the VEs’ testimony, the ALJ concluded that Plaintiff can perform past
relevant work as a construction supervisor. gR26.) The ALJ also found that Plaintiff can
perform other jobs existinig the national economy.d) He therefore concluded that Plaintiff
was not disabled under the Socacurity Act. (R. at 27-28.)

V. STANDARD OF REVIEW

When reviewing a case under the Sociaugiey Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sé82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢36 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C. §
405(g) (“[t]he findings of the Qmmissioner of Social Security as to any fact, if supported by

substantial evidence, shall be conclusive . . .Uhder this standard, “substantial evidence is

defined as ‘more than a scintilla of evidencelbas than a preponderance; it is such relevant

13



evidence as a reasonable mind might acaspidequate to support a conclusiorR8gers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). MXertheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todhfinding ‘even if there is
substantial evidence in theaord that would have supported an opposite conclusi@iakley
v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)). Finally, even if the ALJ’s decision me#te substantial evidea standard, “a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the tseri deprives the claimant of a substantial
right.”” Rabbers582 F.3d at 651 (quotirBowen v. Comm’r of Soc. Se478 F.3d 742, 746
(6th Cir. 2007)).

VI.  ANALYSIS

Plaintiff advances two contentions of errdiirst, Plaintiff maintains that the ALJ
improperly determined that Plaintiff had no severe mental health impairments. Second, Plaintiff
maintains that the ALJ’s opinion violates theating source rule. The Undersigned considers
these contentions @frror in turn.
A. Severe Mental Health Impairments

Plaintiff contends that the ALJ erred in fadi to find that he suffefsom severe mental
health impairments. Plaintiff specifically cotams that the ALJ relied on outdated opinions

issued in August 2010, which onlydhthe benefit of Dr. Baker'mitial 2010 assessment. (SOE
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at 9.) Plaintiff also insists &t his mental health impairmenmore than minimally limit his
ability to work. (SOE at 7-10.) Plaintiff furthargues that the ALJ eden analyzing the state
agency psychological opinions. (SOE at 10—Hinally, Plaintiff argueshat the case should be
remanded because the ALJ violated tippéals Council order. (SOE at 11-12.)

Where, as here, the ALJ determines thatar@nt had a severe frairment at step two
of the analysis, “the question of whether theJAlharacterized any other alleged impairment as
severe or not severe is of little consequenBerhpa v. Comm’r of Soc. Sg€3 F. App’x 801,

803 (6th Cir. 2003). Instead, the pertinent inqisrwhether the ALJ considered the “limiting
effects of all [claimant’s] impairment(s), evdrose that are not severe, in determining [the
claimant’s] residual functional capacity.” 20 C.F .R. § 404.1545@npa 73 F. App’x at 803
(rejecting the claimant’s argument that &ieJ erred by finding that a number of her
impairments were not severe where the ALJ datexdhthat claimant had at least one severe
impairment and considered all of the claimant’s impairments in her RFC assesMaei#)z v.
Sec’y of Health & Hum. Sery8837 F.2d 240, 244 (6th Cir. 1987) (same).

In addition, an ALJ generally does not erfailing to specifically mention each and
every one of a claimant’s impairment at step feaufong as the record ¢gear that he or she
considered the impairments in developing the RFC and the RFC accounts for limitations caused
by the impairmentsCf. Loy v. Sec’y of Health & Human Sepn&01 F.2d 1306, 1310 (6th Cir.
1990) (“An ALJ’s individual discusion of multiple impairments does not imply that he failed to
consider the effect of the impairments in camation, where the ALJ specifically refers to a
‘combination of impairments’ in finding th#éte plaintiff does not meet the listings.Kjaziarz
v. Sec’y of Health & Human Sery837 F.2d 240, 244 (6th Cir. 1987) (“[U]pon determining that

a claimant has one severe impairment, the Secretary must continue with the remaining steps in
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his disability evaluation[.]”)see also Malone v. Comm’r of Soc. $807 F. App’'x 470, 472

(6th Cir. 2012) (finding no reversible erno the RFC determination “because the ALJ
considered all of the symptoms that were consistéth the medical evidence in determining his
residual functional capacity’McDaniel v. AstrueNo. 1:10—cv—699, 2011 WL 5913973, *6
(S.D. Ohio Nov. 28, 2011) (finding no error are the ALJ “discussed every impairment
advanced” by the plaintiff and stated thatdoasidered the combined effects of these
impairments).

Here, the Undersigned finds no reversibl®en the ALJ’s failure to conclude that
Plaintiff suffers a severe matthealth impairment. First, the ALJ found other severe
impairments at step two of tisequential evaluation process, uihg degenerative disc disease
of the spine, obesity, right shoulder impingemand injury to the right elbow post surgeries.
(R. at 16.) Second, itis cleiom his decision that the AlLspecifically considered the
evidence related to Plaintiff’'s mental health. Hecdssed Plaintiff's menthealth at step two of
the process. (R. at 16.) Heesffically cited the medical sourceslated to Plaintiff's mental
health treatment, which demonstrates that msidered it. (R. at 16—1)8 In addition, the ALJ
continued with the sequential analysis and considered both severe impairments as well as his
non-severe mental impairment when deterngridfaintiffs RFC. (R. at 19-26.) The ALJ
specifically considered new evidence relate®lintiff’'s mental health, including additional
records from Drs. Baker, Scoéind Ranjan. (R. at 16—-26.) Acdmgly, to the extent that
Plaintiff complains that the ALJ erred inymg on outdated opinions issued in August 2010,
that argument is not well taken.

Plaintiff's contention that the ALJ erreddaaise Plaintiff's mental health impairments

more than minimally limit his ability to worls likewise unavailing. “A severe mental
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impairment is ‘established by medical evidenoasisting of signs, symptoms, and laboratory
findings, not only by [a plaintifE] statement of symptoms.'Griffith v. Comm’r 582 F. App’x
555, 559 (6th Cir. 2014) (quoting 20 C.F.R4%.908). Significamyl, “[n]o symptom or
combination of symptoms by itself can constitateedically determinable impairment.” SSR
96-4p, 1996 WL 374187, at *2 (July 2, 1996). “[S]yoms” consist of a claimant’s description
of his or her alleged impairment. 20 C.F§04.1528(a). In contrast, “signs” include
“psychological abnormalities wi¢h can be observed.” 20 C.F.8404.1528(a)-(b). In addition,
“[p]sychiatric signs are medically demonstrapleenomena that indicate specific psychological
abnormalitiese.g, abnormalities of behavior,end, thought, memory, orientation,
development, or perception.” 20 C.F§404.1528(a)-(b). “Laboraty findings” include
“psychological phenomena which can be shdyithe use of medically acceptable laboratory
diagnostic techniques.ld. Consistently, the Sixth Circuias advised that “[w]lhen mental
iliness is the basis of a disability claim, clinieedd laboratory data may consist of the diagnosis
and observations of professionalsread in the field of psychopathologyBlankenship v.

Bowen 874 F.2d 1116, 1121 (6th Cir. 1989) (internal quotation marks and citations omitted).
Plaintiff bears the burden of establishing éxéstence of a severe medically determinable
impairment at step twoGriffith, 582 F. App’x at 559.

In this case, the ALJ fourttlat Plaintiff's mental impairment caused no more than
minimal limitations in threeunctional areas, including actiasg of daily living, social
functioning, and in concentration, persistence or pace. (R. at 15-T¥&)Undersigned finds
that the ALJ’s discussion on this issue is sufgmbby substantial evidence. For example, the

ALJ included a lengthy and thorougdliscussion of the record ieence, detailing Plaintiff's

® The ALJ found no evidence of decomposition of extended duration. (R. at 16.)
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activities in 2010, 2011, and 2012. (R. at 16-17.) Alhgalso found that Plaintiff has reported
inconsistent symptoms as to social functiontiting specific instances the record where
Plaintiff complained of social isolation but alatere Plaintiff reported socializing with family
and occasionally with friends and attending lois’s athletic events. (R. at 17.) Plaintiff
reported having, and then denigaling, explosive outburstsld() Treating and examining
doctors described Plaintiff gdeasant and cooperativdd.] Similarly, as to Plaintiff's
concentration, persistence, and pace, the ALJ ribtgdPlaintiff had intact memory and variable
concentration on June 10, 2010d.Y Although Plaintiff performe serial seven subtraction
slowly and made mistakes on June 10, 2@i¢concentration and pace improved when
performing a counting task on August 26, 2010 (ctoseormal sustained concentration), and
improved while performing the serial seven subtraction on December 30, 2011 (good
concentration with accurate calatibns at a fair speed)ld() Plaintiff was also capable of
identifying his problems in a written statemeated June 23, 2011. (R. at 389.) Plaintiff was
capable of attending administragihearings and answered quassi without difficulties. (R.
38-49, 53-58, 61-64, 6775, 78-89, 93—-110.) In short, thesAllelermination that Plaintiff's
mental health impairments minimally limit Plaintiff's ability to work enjoys substantial support
in the record. In these circatances, even though Plaintiff goen to point to evidence that
supports a finding that his mental health impairments more than minimally limit his ability to
work (SOE at 7-10), the Court must neverthetieser to the ALJ’s finding in this regar&ee
Blakely v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th Cir. 2000)l]f substantial evidence
supports the ALJ’s decision, thourt defers to that finding ven if there is substantial
evidence in the record thabuld have supported an opfiesconclusion.™) (quotingey v.

Callahan 109 F.3d 270, 273 (6th Cir. 1997)).
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Plaintiff next argues that the ALJ erredanalyzing the statagency psychological
opinions. (SOE at 10-11.) As set forth abdke,ALJ gave great weight to Dr. Snyder’s
assessment, which found no severe mental immgeat, and gave less weight to Dr. Steven
Meyer’s assessment “as the evidence as a vehale's the claimant to have a nonsevere mental
impairment as detailed above.” (R. at 25.qiRtff complains thathis statement does not
sufficiently explain why Dr. Meyenvho had access to more oétrecord, deserved less weight
than Dr. Snyder, who had access to t#she record. (SOE at 10-11.)

The Undersigned disagrees. Dr. Snydendifigs that Plaintiff had only mild limitations
in activities of dailyliving, maintaining soal functioning, and mataining concentration,
persistence, or pace and no episodes of deeonsapion supported the ALJ’s conclusion that
Plaintiff did not have a severe mental impairmelR. at 629.) Dr. Snyder gave only “partial
weight” to Plaintiff's statements, which appeatede exaggerated. (R. at 631.) Dr. Snyder
concluded that Plaintifflid not have a severe mental impainnand therefore mental limitations
in a work setting would not be severe. (R621, 631.) In giving Dr. Snyder’s opinion more
weight, the ALJ explained th#te “evidence as a whole” suppedt Dr. Snyder’s findings and
conclusions. Indeed, this decsiwas reasonable in light of the record discussed above and the
ALJ’s failure to restate specific evidence in the record is not fatal to his angbgmsSwope v.
Colvin, No. 2:14-cv-516, 2015 WL 5626508, at *ADSOhio Sept. 24, 2015) (“The ALJ was
not required to restate the opinions of Drs.rphy and Bline after determining to give them
little weight.”). Moreover, to the extent Phaiff complains that Dr. Snyder’s opinion did not
have the benefit of additional later meditadords, Social Security Ruling 96-6p does not
require the ALJ “to reject a state agency medigahion merely because the claimant continues

treatment after the reviewer’s opinion was forreednerely because additional medical records

19



are generated afténe reviewer's opinion is renderedSwope v. Comm’r of Soc. Sado. 2:14-
cv-516, 2015 WL 1526723, at *9 (S.D. Ohio Apr. 2, 20Hslppted and affirmed dywope v.
Comm’r of Soc. SecNo. 2:14-cv-516, 2015 WL 5626508 (S.D. Ohio Sept. 24, 2015).
Accordingly, under these circumstances whergeherd supports the Al's decision to give
more weight to Dr. Snyder’s opinion, the Undgned cannot find that €hALJ erred as to his
treatment of the state aggnpsychologists’ opinionsld.; cf. Williamson v. Comm’r of Soc. Sec
No. 1:11-cv-828, 2013 WL 121813, at *7 (S.D. Obam. 9, 2013) (“[T]he regulations provide
only that an [administrative lawagige] should give more weight &m opinion that is consistent
with the record as a whole.”) (aiy 20 C.F.R. 88 404.1527(c)(4), 416.927(c)(4)).

Finally, Plaintiff contends that the ALJ dmbt comply with directive from the Appeals
Council to “[o]btain evidence from a medical erp® clarify the natte and severity of
claimant’s impairment.” (SOE at 11; Reply atRB;at 150.) According to Plaintiff, the ALJ
disregarded the directive, relied on outdated iop#) and that the failarto properly classify
Plaintiff's mental health impairnmés was not merely harmless error. (SOE at 11.) To the extent
Plaintiff suggests that the Couegmand for failure to comply with the Appeals Council’s Order,
that argument is not well taken. Federal countduding those within th&ixth Circuit, disagree
“whether an ALJ’s failure to follow Appealsdtincil directives in a remand order may serve as
independent grounds for reversal absent other err@oleman v. Berryhil/INo. 1:16CV00931,
2017 WL 1208760, at *16 (N.ODhio Feb. 17, 2017) (quotingodbey v. ColvinNo. 1:13CV-
00167-HBB, 2014 WL 4437647, at *5 (W.D. Ky. Sept. 9, 20adnhpted by Coleman v.
Berryhill, No. 1:16CV00931, 2017 WL 1199086 (N.D. Ohio Mar. 31, 2017)). “The
overwhelming majority of courts ithis circuit, however, havdetermined that federal courts

lack jurisdiction to consider whether an adisirative law judge complied with the Appeals
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Council’s instructions on remand.Td. (quotingShope 2015 WL 3823165 at * 8). As this
Court has previously explained:

When the Appeals Council denies a clam'srequest for review, the decision of
the administrative law judge becomeg tfinal decision of the Commissioner.
Casey v. Sec’y of Health & Human Sern@87 F.2d 1230, 1233 (6th Cir. 1993)
(citing 20 C.F.R. 8§ 404.955). Under sudncumstances, a court called upon to
review the final decision of the Commissiomé Social Security is confined to a
review of the administrative law judgedecision and the evidence presented to
the administrative law judgeSee Jones v. Comm’r of Soc. .S886 F.3d 469,
477 (6th Cir. 2003) (citingVyatt v. Sec’y of Health & Human Serv874 F.2d
680, 685 (6th Cir. 1992)). “Whether &iLJ complies with an Appeals Council
order of remand is an internal agencytterawhich arises prior to the issuance of
the agency’s final decision.”Brown, 2009 WL 465708 at *6. The Appeals
Council had an opportunity to review thdministrative law judge’s compliance
with its directives, and it did not remand the matter a second time. This Court has
no authority to review theatision of the Appeals Councgee Cline v. Comm’r
of Soc. Sec.96 F.3d 146, 148 (6th Cir. 199@nd “Section 405(g) does not
provide this court with authority to remv intermediate agency decisions that
occur during the administige review process.’Brown 2009 WL 465708 at *6.

Shope 2015 WL 3823165, at *9. The Undersigned agreith the above reasoning and finds
that the Court lacks jurisdiction to considenether the ALJ complied with the Appeals
Council’s directive.ld.

In sum, the Undersigned finds no error vitie ALJ’s determinatiothat Plaintiff did not
suffer from severe mental impairments. It is thereREECOMMENDED that Plaintiff's first
contention of error bOVERRULED .

B. Evaluation of Treating Psychologist’s Opinions

Plaintiff next contends that the ALJ committed reversible error in failing to properly
weigh the opinion of the treating psychologidt, Baker. The Undersigned concludes that
substantial evidence supports the ALJ’s sieci and therefore findBlaintiff's second

contention of error tbe without merit.
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The ALJ must consider all medical opiniahst he or she receives in evaluating a
claimant’s case. 20 C.F.R. § 416.927(d). Thdiegiple regulations define medical opinions as
“statements from physicians .that reflect judgments aboutetimature and severity of your
impairment(s), including your symptoms, diagisand prognosis, what you can still do despite
impairment(s), and your physical or mengdtrictions.” 20 G5.R. 8§ 416.927(a)(2).

The ALJ generally gives deference to @penions of a treating source “since these are
likely to be the medical professideanost able to provide a dééal, longitudinal picture of [a
patient’s] medical impairment(s) and may brangnique perspective to the medical evidence
that cannot be obtained from the objectivedioal findings alone .. ..” 20 C.F.R.

8 416.927(d)(2)Blakley, 581 F.3d at 408. If the treating ploiain’s opinion is‘well-supported

by medically acceptable clinical and laboratorygdiastic techniques and is not inconsistent with
other substantial evidence in [the claimant’s] case record, [the ALJ] will give it controlling
weight.” 20 C.F.R. § 404.1527(d)(2).

If the ALJ does not afford controlling weigttt a treating physician’s opinion, the ALJ
must meet certain pcedural requirementsVilson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004). Specifically, if an ALJ doest give a treating soce’s opinion controlling
weight:

[AlJn ALJ must apply certain factors—namely, the length of the treatment

relationship and the frequency of exaation, the nature and extent of the

treatment relationship, supportability tife opinion, consistency of the opinion

with the record as a whml and the specialization of the treating source—in

determining what weighb give the opinion.

Id.
Furthermore, an ALJ must “always gigeod reasons in [the ALJ’s] notice of

determination or decision for the weight [thkJ] give[s] your treating source’s opinion.” 20

C.F.R. 8416.927(d)(2). Accordingly, the ALJ’s reamg “must be sufficietty specific to make
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clear to any subsequent reviens the weight the adjudicatgave to the treating source’s
medical opinion and the reass for that weight.”Friend v. Comm’r of Soc. Se&o. 09-3889,
2010 WL 1725066, at *7 (6th Cir. 2010) (intergaiotation omitted). The United States Court
of Appeals for the Sixth Circuit has stresslee importance of thgood-reason requirement:
“The requirement of reason-giving exisits,part, to let ciimants understand the
disposition of their cases,” particulaily situations where a claimant knows that
his physician has deemed him disabladd therefore “might be especially
bewildered when told by an adminidtve@ bureaucracy that she is not, unless
some reason for the agency’s decision is suppli&héll v. Apfel177 F.3d 128,
134 (2d Cir.1999). The requirement also easuhat the ALJ applies the treating
physician rule and permits meaningful reviefsthe ALJ’s application of the rule.
See Halloran v. Barnhar862 F.3d 28, 32—33 (2d Cir. 2004).
Wilson 378 F.3d at 544-45. Thus, the reason-givatgirement is “particularly important
when the treating physician has diaggebghe claimant as disabledGermany-Johnson.
Comm’r of Soc. Se312 F. A'ppx 771, 777 (6th Cir. 2008) (citiftpgers 486 F.3d at 242).
Finally, the Commissioner reses the power to decide certain issues, such as a
claimant’s residual functional capacity. 20 C.F.R. 8§ 404.1527(e). Although the ALJ will
consider opinions of treating physicians “oe tiature and severity of your impairment(s),”
opinions on issues reservedi® Commissioner are generatigt entitled to special
significance. 20 C.F.R. § 404.1527(Bgss v. McMahgm99 F.3d 506, 511 (6th Cir. 2007).
Here, the ALJ did not err in according littheight to the opinion oPlaintiff's treating
psychologist, Dr. Baker. Plaifftcomplains that the ALJ failed to give good reasons for giving
little weight to Dr. Baker’s opiion, taking issue with the ALS'criticism that Dr. Baker's
opinions were primarily made for the purposéHintiff's workers’ compensation claim; that
Dr. Baker opined that Plaintiff disabled, which is an issuesexved for the Commissioner; and

that Dr. Baker relied largelgn Plaintiff's subjective reportsvhich the ALJ stated were

contradicted by other evaluatis and testing. (SOE at 14-15; Reply at 3—7.) However,
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substantial evidence supports the ALJ's decisihere Plaintiff's subjective reports conflict
with other evidence in the recbr For example, as discussdmbee, the ALJ noted that Plaintiff
reported inconsistent symptoms as to sociatfioning, including where Rintiff complained of
social isolation to Dr. Baker in June 2010 (R1&t 597), but then Plaifitireported to Dr. Meyer
in August 2010, that he socializegth family every day and “onaa a while” with other people.
(R. at 610.) In December 2011 and in Febr&32, Plaintiff reported that he attended his
son’s athletic events. (R. at 1®49.) Plaintiff complained thdie used to be good at math and
struggled to do serial sevenbtraction for Dr. Baker idune 2010 (R. at 17, 974), but in
December 2011, Plaintiff improved while performing the serial seven subtraction, achieving
accurate calculations at a fairegal. (R. at 17, 952.) Plaintiffperted to Dr. Baker that he had
difficulty concentrating in June 2010. (R. at 1975 However, at other times Plaintiff reported
sustaining concentration sufficient to drivetogwenty minutes, to watch a thirty-minute
television show, and to count backwards fromyhoy threes withougrrors. (R. at 17, 939,
949.) Similarly, Dr. Meyer noted in August 201Bat Plaintiff reported concerns with the
ability to remember and concentration, but caded that these problems were not evidenced in
the mental status testing. (R. at 17, 612, 615.prAsgiously noted, Plaiiit was also capable of
identifying his problems in a written statent dated June 23, 2011, and was capable of
attending administrative heags and answered questionghout difficulties. (R. 317, 8—49,
53-58, 61-64, 67-75, 78-89, 93-110, 389.) Moreover, whalatPi reported to Dr. Baker in
June 1010, that he spent most of his time in an@xcbr bathtub (R. at 596), Plaintiff remained
capable of performing many daily activiti@s¢luding attending his son’s football games,
socializing daily with family, performing hoawsiork twice per week, watching half-hour long

television programs, feeding his dogs, takinga#rhis personal needs, mowing at times,
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picking up his son from schoa@yocery shopping with his wife, opening mail, and performing
other activities. (R. at 16-17, 107, 336-43, 610, 937, 988eP0 C.F.R. 8§ 404.1529(c)(3)(i)
(daily activities may be useful to assess reafand severity of claimant’'s symptomsi);Warner

v. Comm’r of Soc. Se@75 F.3d 387, 392 (6th Cir. 2004The administrative law judge
justifiably considered [the claimant’s] ability conduct daily life activies in the face of his

claim of disabling pain.”). In addition, examisesther than Dr. Baker noted that Plaintiff was
dramatic or exaggerated his symptoms oy mamalingering. (R. at 18, 21-22, 611, 631, 943.)
All of this evidence demonstrates that the ALdsidered the entire record and was justified in
giving Dr. Baker’s opinion little wgiht because it is inconsistenttivother substantial evidence.
Price v. Comm’r of Soc. Se@42 F. App’x 172, 175-76 (6th Cir. 2009) (“Where the opinion of a
treating physician is not supported by objective evidence or is inconsistent with the other medical
evidence in the record, the Court generalily wphold an ALJ’s decision to discount that
opinion.”).

Plaintiff's contrary argument on this issue does not militate a different result. While
Plaintiff insists that the ALfailed to give even one “goo@aison” and that other evidence
demonstrates a severe mental impairmentI{RsB—7), the Undergned has already found for
the reasons discussed above that substavidénce supports the ALJ’s decision. The Court

must defer to that decision when it is supptig substantial evidence “even if there is
substantial evidence in theaord that would have supported an opposite conclusi@iakely,
581 F.3d at 406.

In sum, the Undersigned concludes thatAhé did not violate théreating physician rule

or otherwise err in his assessment of Dr. Bakapisions and that hidecision is supported by
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substantial evidence. It is theref(@BCOMMENDED that Plaintiff's second contention of
error beOVERRULED .
VIl.  CONCLUSION

In sum, from a review of the recordasvhole, the Undersigned concludes that
substantial evidence supports the ALJ’s sieci denying benefits. Accordingly, it is
RECOMMENDED that the CourOVERRULE Plaintiff's Statement of Errors amkFFIRM
the Commissioner of Social Security’s decision.

VIll.  PROCEDURE ON OBJECTIONS

If any party seeks review by the Distrietdge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomnendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttiad failure to object to the Report and
Recommendation will result in a waiver of the rightitonovareview by the District Judge and
waiver of the right to appeal thiedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constituedaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,

appellate review of is@s$ not raised in those objections is waivBbert v. Tessed07 F.3d
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981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategge’s report, which fails to
specify the issues of contention, does not suffiggeéserve an issue for appeal . . . .”) (citation
omitted)).

IT 1S SO ORDERED.

Date: July 25, 2017 Blizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITEDSTATESMAGISTRATE JUDGE
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