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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JEFFREY A.FEELY,

Petitioner,
Case No. 2:16-cv-619
V. JUDGE MICHAEL H. WATSON
Magistrate Judge King
WARDEN, CHILLICOTHE
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner,rgs this action for a writ ofiabeas corpus pursuant to 28
U.S.C. § 2254. This matter is before the Court orPesEion (Doc. 1)andPetitioner’s Brief in
Support of the Grounds for Ref Submitted on May 28, 201boc. 6), theReturn of Writ(Doc.

7), Petitioner’'s “Traverse” in Response to Respondent’'s Answer to Petitioner’'s “Wiotc.
10)(“Traversé), and the exhibits of the parties. rthe reasons that follow, the Magistrate
JudgeRECOM M ENDS that this action b®I SM1SSED.

Facts and Procedural History

Petitioner was indicted by the February 2014, term of the Licking County Grand Jury
on nine (9) counts of gross sexual imposition greeson under the age of thirteen, in violation
of O.R.C. § 2907.05(A)(4). (Doc. 7-1, Pag&ll86). On October 3, 2014, Petitioner entered
“Alford Guilty pleas” to the charges against hinfPagelD# 196). The trial court imposed an
aggregate term of six years'carceration pursuant to the joirgcommendation of the parties.
(PagelD# 196-97). Petitioner did not file a tignappeal from the judgment of conviction. On
March 11, 2015, and proceedingdhigh new counsel, Petitioner filed\itice of Appeablnd

Motion for Leave of Court to File Defad Criminal Appeal and Supporting AffidaviiBagelD#
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201-02). On April 13, 2015, the appellate court denied that motion for a delayed appeal.
Judgment Entry(PagelD# 215). On May 15, 2015, thepellate court denied Petitioner’s
motion for reconsiderationTraverse(Doc. 10, PagelD# 332, 334Dn November 10, 2015, the
Ohio Supreme Court declineflirisdiction of the appeal pursuant to Ohio S.Ct.Prac.R.
7.08(B)(4) Id. (PagelD# 236).

On June 28, 2016, and acting without the assistance of counsel, Petitioner filed the
Petition, alleging that he was denied the effectigsistance of counsel (claim one); and that the
trial court unconstitutionally in making certafactual findings to enhance his sentence, in
imposing a mandatory term of post release céninoordering that Petitioner be required to
register as a sexual offender for twentyefiwears, and in reswing the Presentence
Investigation Report prior tBetitioner's change of @& (claims two through five).Respondent
contends that Petitiongarocedurally defaulted &iclaims or waived them by the entry of his
guilty plea.

Procedur al Default

Congress has provided that state prisonen® are in custody in violation of the
Constitution or laws or treaties of the United States may apply to the federal courts for a writ of
habeas corpus. 28 U.S.C. § 2254(a). Howevegdagnition of the equal obligation of the state
courts to protect the constitutional rights of criminal defendants, and in order to prevent needless
friction between the state and federal cqurés state criminal defendant with federal
constitutional claims is requirgd present those claims to thatst courts for consideration. 28
U.S.C. § 2254(b), (c). If he fails to do so, but still has an avenue open to him by which he may

present his claims, then his petitiis subject to dismissal for faikito exhaust ate remedies.

! Petitioner has withdrawn claim six of tRetition. See Petitioner’s Brief in Support of the Grounds for Relief
Submitted on May 28, 201Poc. 6, PagelD# 27).



Id.; Anderson v. Harles#59 U.S. 4, 6 (19820ér curiam) (citing Picard v. Connoyr 404 U.S.
270, 275-78 (1971)). Where a petitioner has failedxfoaust his claims but would find those
claims barred if later presented to the state cptitiere is a proceduralefault for purposes of
federal habeas. . . Colemarv. Thompson501 U.S. 722, 735 n. 1 (1991).

The term “procedural default” has conte describe the situation where a person

convicted of a crime in a state court fails (foratdver reason) to present a particular claim to
the highest court of the State so that the Stadeatfair chance to correahy errors made in the
course of the trial or the appeal before a federal court intervenes in the state criminal process.
This “requires the petitioner togsent ‘the same claim under thengatheory’ to the state courts
before raising it on fedal habeas review.”Hicks v.Strauh 377 F.3d 538, 552-53 (6th Cir.
2004) (quotingPillette v. Foltz 824 F.2d 494, 497 (6th Cit987)). One of th aspects of “fairly
presenting” a claim to the statewts is that a habeg®titioner must present his claim in a way
that gives the state courts a fair opportunityrute on the federal lawlaims being asserted.
That means that, if the claims are not presentdldedtate courts in the way in which state law
requires, and the state courts therefore do eotdeé the merits of the claims, neither may a
federal court do so. In the words used by the Supreme Cowaimwright v. Syket33 U.S.
72, 87 (1977), “contentions of federal law whichrev@ot resolved on the merits in the state
proceeding due to respondent's failure to r#igen there as required by state procedure” also
cannot be resolved on their merits in a fedér@beas case - that is, they are “procedurally
defaulted.”

In the Sixth Circuit, a fourqurt analysis must be undertakehen the state argues that a
federal habeas claim has been waived by theiqreti's failure to obsee a state procedural

rule. Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). “First, the court must determine that



there is a state procedural rule that is applec#éd the petitioner's claim and that the petitioner
failed to comply with the rule.”ld. Second, the Court must determine whether the state courts
actually enforced the s&procedural sanctionld. Third, it must be decided whether the state
procedural forfeiture is an adequate amdejpendent state ground uponieththe state can rely

to foreclose review of a federal constitutional claileh. Finally, if the Court has determined that

a state procedural rule was rmoimplied with, and that the ruleas an adequate and independent
state ground, then the petitioner must demonstrate that there was cause for him not to follow the
procedural rule, and that he was actually yigjed by the alleged constitutional erréd. This

“cause and prejudice” analysis applies to failuresaise or preserve issues for review at the
appellate level.Leroy v. Marshall 757 F.2d 94 (6th Cir.1985).

Turning to the fourth part of th&aupin analysis, in order to establish cause, the
petitioner must show that “some objective facexternal to the defense impeded counsel's
efforts to comply with the State's procedural rulsltrray v. Carrier, 477 U.S. 478, 488 (1986).
Constitutionally ineffective counsel may constitutause sufficient to excuse a procedural
default. Edwards v. Carpenter529 U.S. 446, 453 (2000). In order to constitute cause, an
ineffective assistance of counsghim generally must “be prestd to the state courts as an
independent claim before it may be useédtablish cause for a procedural defaulEt8iwards
529 U.S. at 452 (quotingiurray, 477 U.S. at 479). That ibecause, before counsel's
ineffectiveness will constitute cause, “that ineffectiveness must itself amount to a violation of the
Sixth Amendment, and therefore must be be#hausted and not procedurally defaulted.”
Burroughs v. Makowski41l F.3d 665, 668 (6th Cir. 2005).,0f procedurally defaulted,
petitioner must be able to “satisfy the ‘causmed prejudice’ standard with respect to the

ineffective-assistance claim itselfEdwards 529 U.S. at 450-51.



If, after considering &lfour factors of theMaupin test, the court concludes that a
procedural default has occurrethe court must not considerethmerits of the procedurally
defaulted claim unless “review is needed to préeeiundamental miscarriagf justice, such as
when the petitioner submits new evidence showing that a constitutional violation has probably
resulted in a conviction of one who is actually innocemiddges v. Colsqn727 F.3d 517, 530
(6th Cir. 2013) (citingMurray, 477 U.S. at 495-96).

In claim one, Petitioner asserister alia, that he was denied the effective assistance of
trial counsel because his attorney failed to ingest, agreed to a sentence that was contrary to
law and violated the Double Jengy Clause, and failed to challge a defective indictment or
subject the prosecution’s case to adversarial testing. In claim two, Petitioner asserts that the trial
court violated the Sixth Amendment by making tedtfindings to enhance Petitioner’s sentence.

In claim three, Petitioner asserts that thel w@urt unconstitutionallymposed a term of post
release control. He also asserts that O.B.€967.28 is unconstitutional on its face. In claim
four, Petitioner asserts that the requirement insbigence that he register as a sexual offender
for twenty-five years violates the Eighth Amendment and the Double Jeopardy Clause. In claim
five, Petitioner asserts that the trial court unconstitutionally reviewed the Presentence
Investigation report prior to P&bner’s change of plea.

Petitioner waived the foregoing claims by #@ry of his guilty plea and his agreement
to the imposition of a jointlyecommended sentence.

[A] guilty plea represents a break in the chain of events which has
preceded it in the criminal process. When a criminal defendant has
solemnly admitted in open court that he is in fact guilty of the
offense with which he is charged, he may not thereafter raise
independent claims relating to the deprivation of constitutional

rights that occurred prior to thentry of the guilty plea. He may
only attack the voluntary and intelégt character of the guilty plea



by showing that the advice he received from counsel was not

within the standards set forth MicMann[v. Richardson397 U.S.

at 771].
Tollett v. Hendersgd11 U.S. 258, 267 (1973). Additionally,

[p]re-plea claims of ineffectiveassistance of trial counsel are

considered nonjurisdictional defts that are waived by a guilty

plea.See United States v. Stig@0 Fed.Appx. 307, 309 (6th Cir.

2001); see also Siebert v. Jacksae05 F.Supp.2d 727, 733-34

(E.D. Mich. 2002) (holding that a habeas petitioner's claims of

deprivations of his constitutional rights that occurred before his

guilty plea, as a result of hisidl counsel's alleged ineffective

assistance, were foreclosed by gislty plea, where he stated at

the plea hearing that he was satidfwith counsel's representation,

and he did not complain of cosel's advice concerning plea

agreement). The petitioner's pre-plea claims of ineffective

assistance of trial counsel haween waived by his guilty plea.
Danner v. BookerNo. 10-11434, 2014 WL 3525071, at *8 (E.D. Mich. July 16, 2014).

Petitioner initialed and signedRiea Agreemenindicating that heinderstood that, if the
Court imposed a jointly recommended senteneé was authorized by law, his sentence would
not be subject to review on appeal. (Doc. RagelD# 210). At the time of his guilty plea
hearing, Petitioner agreed to the jointly recomded aggregate mandatory prison sentence of
six years. He agreed to be designated as dlT8exual offender. He agreed that the trial court
could make the requisite consecutive findinggipose an aggregate six year mandatory term.
Transcript(Doc. 7-2, PagelD# 240). Pater therefore has waivedshiight to claim that the
trial court unconstitutionally imposed this sentencéhat his sentence is constitutionally invalid
on these grounds.
As noted, Petitioner indicated that he underdtthat his plea agreement provided for the

imposition of a jointly recommended or agreedsémtence, and that if the trial court imposed

that jointly recommendesentence, it would not be subjéctreview on appeal. (PagelD# 243-

44). Moreover, that result &srequirement of Ohio law:



A sentence imposed upon a defendsnnhot subject to review

under this section if the sentence is authorized by law, has been

recommended jointly by the defendant and the prosecution in the

case, and is imposed by a sentencing judge.
O.R.C. § 2953.08(D). “A jointly recommended sewtiis ‘authorized by & if the sentence
does not exceed the maximum sentence thadt#tete permits a trial court to imposesélley v.
Brunsman 625 F.Supp.2d 586, 601-02 (S.D. Ohio 2009) (cikegkwell v. HudsgrNo. 5:06—
cv—-391, 2007 WL 892985, at *6 (N.D.Ohio March 21, Z0(0nternal citatbns omitted). See
also Butler v. WardenLebanon Correctional InstitutignNo. 09-4531, 483 Fed.Appx. 102,
unpublished, 2012 WL 1861518 (6th Cir. 2012) (Ratigér waived the right to challenge the
constitutionality of his sentence upon the grif a sentence imposed pursuant to the joint
agreement of arties in accartte with O.R.C. § 2953.08(D)Ratleff v. Warden, Chillicothe
Correctional Institution No. 2:15-cv-00128, 2016 WL 3077532, at *9 (S.D. Ohio June 1, 2016)
(challenge to trial court’s imposition of maximwuonsecutive terms of incarceration was waived
by the entry of guilty plea and agreement to the imposition of a sentence jointly recommended by
the parties) (citingCornell v. JeffriesNo. 2:05-CV-958, 2006 WI2583300, at *8 (S.D. Ohio
Sept. 7, 2006) (petitioner waived the rightafgpeal his sentence under O.R.C. § 2953.08(D) by
agreeing to the jointly recommended sentence) (internal citations omitted).

Petitioner did retain the right to aggd on the ground that dhiguilty plea was not
knowingly and voluntarily madeSee Stone v. Moar2008 WL 4372696, at 6 (S.D. Ohio Sept.
23, 2008)(citingTollett v. Hendersgm11 U.S. 258, 267 (197Xpwalak v. United State$45
F.2d 534, 537 (B Cir. 1981) (other citations omitted)Additionally, “[a] defendant who pled
guilty may appeal his conviction on grounds tteg statute on which his conviction is based is

unconstitutional.” Walker v. Warden, Lake Erie correctional Institutiodp. 2016 WL 1019258,

at *5 (S.D. Ohio March 15, 2016)(quotingcintosh v. Hudsgn632 F.Supp.2d 725, 737038



(N.D. Ohio 2009). “A defendant who pled guilty magpeal a sentence thatcsntrary to law.
Ohio Rev. Code § 2953.081d. (quotingMcIntosh v. Hudsar632 F. Supp. 2d at 737-38).
However, Respondent argues that Petitionsrrievertheless procexlly defaulted any

of the claims that are not foreclosed by the entry of his guilty plea by failing to file a timely
appeal from his judgment of conviction. The stappellate court denied Petitioner’s motion for
a delayed appeal for failure to establish good cause for the untimely filing:

This [] matter comes before the Court upon Appellant’s “Motion

for Leave to File Delayed Appeal.” Appellant seeks to appeal the

trial court’s entry deed October 10, 2014. He avers he did not

timely file a notice of appeal bause of his movement between

prisons and because he only rdbediscovered his sentence might

be “illegal”. . ..

The Supreme Court has held, ‘df movant establishes sufficient

reasons justifying the delay, éhappellate court may, in its

discretion, grant the motion, and the case proceeds as it would

have if timely filed.” State v. Silsby2008), 119 Ohio St.3d 370,

372[.]

Upon consideration, Appellant’s motion is denied.
Judgment EntrfDoc. 7-1, PagelD# 215). Further, theitdd States Court of Appeals has held
that “a Petitioner’s failure to follow Ohio Rulef Appellate Procedur&(A) can serve as the
basis for a procedural default of a petitioner's habeas clair8eé Stone v. Moaré44 F.3d
342, 348 (8 Cir. 2011). Therefore, because Petitiofaited to file a timely appeal and his
motion to file a delayed appeal was denied for failure to make the required showing of good
cause, Petitioner has procedlyrdefaulted his claims.

Petitioner may still secure this Court’s revievthe merits of the claims that have not

been waived by the entry of his no contest pldeitlemonstrates cause for his failure to follow

the state procedural rule, as well as actualugireg from the constitutional violations that he

alleges. “[P]etitioner has the burden of shagvcause and prejudice to overcome a procedural



default.” Hinkle v. Randle271 F.3d 239, 245 (6th Cir. 2001) (citihgcas v. O'Deal79 F.3d
412, 418 (6th Cir. 1999) (internal citation omitted){owever, in order to establish cause, a
petitioner “must present a subsiahtreason that is external to himself and cannot be fairly
attributed to him.” Hartman v. Bagley492 F.3d 347, 358 (6th Cir. 2007). Petitioner has failed
to do so here.

As cause for this procedural default, Petitioner asserts that neither the trial court nor his
attorney informed him of his limited appellatghts, and that he was denied the right to the
effective assistance of counsekhase his attorney failed to aseihim of his limited appellate
rights? Petitioner indicated in his March 10, 2015, motion for a delayed appeal that he had been
placed at the Correctional Reception Center, winerremained in “lockdown 22 hours per day”
until December 24, 2014. During that time, Petiticexserts, the public defender told Petitioner
that he could not file an appeal. (Ddel, PagelD# 206). Thereafter, on December 24, 2014,
when Petitioner was moved to the Chillicothe Caticmal Institution, he learned that he could
file an appeal, and he asked his fantdlyhelp him find an appellate attornelg. (PagelD# 203).
“Additional delay between the end of nimry and March 10, 2015 was due to the
communications and scheduling problems betwEerly’s family and Appellant counsel.”
Motion for Leave of Court to File Defad Criminal Appeal and Supporting AffidayiBoc. 7-1,
PagelD# 203). Attorney Donald Gallick indicatindit Petitioner’s family had contacted him at
the end of January 2015 to discuss retainindickaflor the purpose ofiling a delayed appeal.
(PagelD# 205). On February 19, 2015, Gallick mih Petitioner in Chlicothe and directed

Petitioner to provide an affidavit explainingetiheasons for the untimely appeal. On March 2,

2 petitioner also refers tBoard V. Bradshaw805 F.3d 769, 776 {6Cir. 2015), which held that a motion for a
delayed appeal tolls the running of the statute of limitations under 28 U.S.C. § 2244(d)(2holdimg does not
apply to the circumstances at issue here.



2015, Gallick received the requested affidavit from the Petitionetr. On March 10, 2015,
Gallick filed the motion for a delayed appeal. Petitioner further indicated that, when he pleaded
guilty, he was not advised that consecaisentences would be imposed.

However, Petitioner never presented to tlaestourts his claim that he was denied the
effective assistance of counsel lhs@ his attorney’s failure to aca him of his right to file an
appeal. Therefore, that claim cannot contgitcause for his procedural default in these
proceedings. SeeEdward, 529 U.S. at 450-51 (the constitinally ineffective assistance of
counsel may constitute cause for a procedural default, so long as such claim has been presented
to the state courts and is not, ifs@rocedurally defaulted) (citinlylurray, 477 U.S. 488-89).

“[A] petitioner cannot use the ineffective assistrof appellate counsel as cause to excuse a
procedurally defaulted claim when he has failedoresent the claim of the ineffectiveness of
appellate counsel as an independent claim omtterwise procedurally defaulted that claim.”
Tomilinson v. Bradshawho. 5:13-cv-1808, 2015 WL 106060, at *17 (N.D. Ohio Jan. 7, 2015)
(citations omitted). Under these circumstancesiti®eer has failed to establish cause for his
procedural default.

The United States Supreme Court has heldal@aim of actual inmence may be raised
“to avoid a procedural bar to the consideratiorthaf merits of [the petitioner's] constitutional
claims.” Schlup v. Delp513 U.S. 298, 326-27 (1995). “[lIln an extraordinary case, where a
constitutional violation has probly resulted in the conetion of one who is actually innocent, a
federal habeas court may grant the writ everthim absence of a showing of cause for the
procedural default."Murray, 477 U.S. at 496. I8chlup the Supreme Court held that a credible
showing of actual innocence was sufficient to autieoa federal court tceach the merits of an

otherwise procedurallyasred habeas petitiorid. at 317. However, the actual innocence claim

10



is “not itself a constitutional claim, but iresdd a gateway through which a habeas petitioner
must pass to have his otherwise barred ctigtnal claim considered on the meritsld. at 315
(quotingHerrera v. Colling 506 U.S. 390, 404 (1993)).

The actual innocence exception allows a petitioner to pursue his constitutional claims if it
is “more likely than not” that new evidence — tigtevidence not previolyspresented at trial —
would allow no reasonable juror tonél him guilty beyond a reasonable douBbuter v. Jones
395 F.3d 577 (6th Cir. 2005). The Court of Apgdal the Sixth Circuit explained the exception
as follows:

The United States Supreme Court has held that if a habeas
petitioner “presents evidence of innocence so strong that a court
cannot have confidence in the oute® of the trial unless the court

is also satisfied that the tri&as free of nonharmless constitutional
error, the petitioner should ladlowed to pass through the gateway
and argue the merits of his underlying clain&chlup 513 U.S. at
316, 115 S.Ct. 851, 130 L.Ed.2d 808. Thhe threshold inquiry is
whether “new facts raise[ ] suffent doubt about [the petitioner's]
guilt to undermine confidence in the result of the tribd.”at 317,

513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808. To establish actual
innocence, “a petitioner must show that it is more likely than not
that no reasonable juror would have found petitioner guilty beyond
a reasonable doubtld. at 327, 513 U.S. 298, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court has noted that “actual innocence means
factual innocence, not mere legal insufficiendgdusley v. United
States 523 U.S. 614, 623, 118 S.Ct. 1604, 140 L.Ed.2d 828
(1998). “To be credible, such aagh requires petitioner to support
his allegations of constitutional error with new reliable evidence —
whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, or critigahysical evidence- that was not
presented at trial.'Schlup 513 U.S. at 324, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court counseldabwever, that the actual
innocence exception should “remaimg’aand “only be applied in

the ‘extraordinary case.’[d. at 321, 513 U.S. 298, 115 S.Ct. 851,
130 L.Ed.2d 808.

11



Souter,395 F.3d at 589-90 (footnote omitted). Petitioner does not meet these standards here.
After an independent review ofdlrecord, the Court does not detins to be so extraordinary a
case as to relieve petitionafr his procedural default.
Recommended Disposition
Therefore, the Magistrate JudBECOM MENDS that this action b®I SMISSED.
Procedure on Objections
If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and serve on all parties written objections to those specific
proposed findings or recommendations to \whabjection is made, together with supporting
authority for the objection(s). Aiglge of this Court shall makeda novodetermination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of thesi€ may accept, reject, or modify, in whole or
in part, the findings or recommendations médmgein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions.28 U.S.C. 636(B)(1).
The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiverof the right to hae the district judge review tHeeport
and Recommendation de npamd also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and RecommendatioBee Thomas v. Ard74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

12



The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of
appealability should issue.

s/ Norah McCann King
NorahMcCannKing

UnitedStatedMagistrateJudge
Augus3,2017
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