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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAMESL. WHATLEY,
CASE NO. 2:16-CV-676
Petitioner, CHIEF JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Chelsey M. Vascura
V.

WARDEN, ROSS
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

On June 2, 2017, the Court issued>ginion and Ordedismissing habeas corpus claims
four through nine, and direng the Respondent to fileReturn of Writaddressing the remaining
habeas corpus claims, one through three. (EGFL9.) On June 23, 2017, Respondent filed the
Return of Writ (ECF No. 20.) On August 14, 2017, Petitioner filetaverse. (ECF No. 23.)

The case is now ripe for review. For tieasons that follow, the Magistrate Judge
RECOMM ENDS that this action b®I SMISSED.
Factsand Procedural History

The Ohio Fifth District Courof Appeals summarized the facnd procedural history of

the case as follows:

Maigen Blanchard Reaches Out to Tyler Burrell and Tells Him She
Knows Where to Find Cash and Drugs

Maigen Blanchard lived in Cambdge, Ohio with her stepmom,
Pam Pifer. Brock Dilley, Blanchdis boyfriend and the father of
her children, was incarcerated. Bthard decided to reach out to
her former boyfriend, Tyler Bueil, through Facebook, and sent
Burrell a message on June 20, 204gking him to come visit her

in Cambridge. Burrell responded on Thursday, June 21, 2012, and
came to Cambridge from Zanesville with his friend Anjomo
“Boomer” Churchill. Churchill dove the pair to Cambridge in a
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light gold 2011 Chevy Cruze.Hrchill was known to serve as
Burrell's driver because Burrell did not have a valid license.

Burrell and Churchill spent sensd hours in Cambridge that
Thursday. They drove around wiBlanchard and Pifer, “looking

at houses.” Burrell asked Blanchard, “Who is the white boy who
drives an Avalanche with 30-dayags who's always over in
Zanesville?” Blanchard told i it was Christopher Morrison, a
friend of Brock Dilley's. She offered to point out where Morrison
lived. She also told Burrell “she heard” Morrison had lots of
money and was known to keep cashhis sock drawer and drugs
in cereal boxes.

On that first visit to CambridgeBlanchard showed Burrell and
Churchill the location of Morresn's apartment complex, Coventry
Estates, located on U.S. ReuR2, east of State Route 77, in
Guernsey County. Burrell and Churchill dropped Blanchard off
and didn't return that day. She thought they were going to go to a
party together on Friday, but Bulirdidn't return calls and didn't
pick her up as they had plannedrill told her he'd come over on
Saturday, June 23.

In the meantime, Burrell started gathering accomplices, telling
them he knew of a “lick” (robdry) in Cambridge and asking if
they wanted to be involved. ¢gih Mitchell and Deondre Crosby
signed on and started planning.ti®ace Sharrer drove Mitchell
and Crosby to meet up with Burrell, who told Mitchell he needed
to pick up “his dude,” whomMitchell understood to be an
unnamed accomplice from Columbus.

Blanchard and Burrell Direct the Group to “Hit a Lick ”

Saturday night, June 23, 2012, Blanchard was hanging out in
Cambridge with Pifer and heriénd Whitney Ford. She received
multiple calls from Burrell onthe landline phone, which Pifer
could overhear, including discusai about robbing someone. Ford
also heard discussion that people were “on their way,” and
Blanchard said she could show them where Morrison lived.

Around 2:00 a.m., the same lighatared Chevy Cruze pulled up
and parked in front of the housagain driven by Churchill, with
Burrell in the front passenger sdtte “Burrell car”]. Pifer and
Ford noticed a second, darker car following the Burrell car, which
pulled past the house and parlsmlvn the street. Alarmed, Pifer
told Blanchard that if she got in the car, not to bother coming back.
Heedless, Blanchard approached Burrell car and attempted to



open the rear driver's-side door.nfan inside, previously unseen,
held the door shut. She went arouhd other sidegot in the car,
and drove off. The dark car lfowed closely behind. Pifer and
Ford watched both cars stop at 8tep sign and turn left, headed
in the direction of Coventry Estates.

Christopher Morrison and JustaNelson Celebrate a Birthday

June 23, 2012 was Christopher Morrison's birthday. He lived in
Apartment C in a four-apartmentiluling at Coventry Estates with

his pregnant fiancée, Nijier Thomas. The two spent the day
together at the apartment and gathered food and liquor for a
planned birthday cookout latethat evening in Zanesville.
Morrison and Thomas headed tlze party in Zanesville around
6:00 p.m. in Morrison's green Avalanche.

Present at the birthday party wehastain Nelson, Morrison's best
friend, and Nelson's mother, ThesgSlover. The party lasted until
around 11:00 p.m., then some of the guests went to the “U Bar,” a
location in Zanesville. MorrisorlThomas, and Nelson were in the
Avalanche and stayed in therkimg lot. Morrison and Thomas
argued because he had beemkdrig and she didn't want him to
drive. Thomas ended up staying behind at the “U Bar” with friends
while Morrison and Nelson droveff in the Avalanche. Glover
saw her son in thieuck with Morrison.

Around 1:15 a.m., Morrison called Thomas to say he was home.
The Burrell Car and the Shari@ar Drive by Coventry Estates

The Chevy Cruze was driven by Cbhill; Burrell was in the front
passenger seat; Blanchard was behind him in the back seat, and a
fourth black male was in the rear driver's-side seat. Churchill and
Blanchard did not identify this man; Blanchard said he had “old
braids” which were partially grown out and spoke to someone on
an “Obama phone.” Churchill said the man did not speak but at
one point Burrell had mentioned his name was “Zone.”

The black car following the Buridetar was a rented Mazda driven
by Patience Sharrer [the “Sharrear”]. Also in the car were
Deondre Crosby and Elgin Mitchell.

The two cars drove past Coventry Estates. Blanchard pointed out
the apartment of Christopher Morrison. Morrison's Avalanche was
parked in the rear of the buitd). Both cars turned around, pulled
down a side street, and stopp&lanchard and Burrell directed



Mitchell and Crosby to the apartment. The man with “old braids”
got out of the Burrell caand into the Sharrer car.

Burrell, Churchill, and Blanchdr drove off and proceeded to
spend the next hour driving around Cambridge.

At trial, Elgin Mitchell identified appellant as the man from
Columbus, the individual with “olthraids” who got into Sharrer's
car. Sharrer drove; Crosby was in the front passenger seat;
Mitchell and appellant were in the back seat. The Sharrer car
headed back towardo@entry Estates; Burrdetalled again to say
which apartment it was.

Sharrer pulled over and stoppeditchell, Crosby, and appellant
exited the car, climbed over a guardrail, and hid near a tree near
the apartment building. They coutée into the apartment through
the blinds; two men appeared to &seep inside, on two separate
couches.

The Home Invasion and Murdeistgin Mitchell's Account

Mitchell said he had no weapon on him and didn't see a weapon on
Crosby or appellant prior to the robbery. Appellant put on a ski
mask he brought along.

Appellant rammed open the front door with his arms and was the
first to enter the apartment, followed by Crosby and Mitchell.
Mitchell saw appellant now hadidack pistol he thought was a .9
millimeter semi-automatic. Crosby proceeded directly up the stairs
inside the door to the bedroon&ppellant went towards Justain
Nelson, the man sleeping on ethcouch against the wall.
Christopher Morrison was on a couch in front of the window.
Mitchell stood backguarding the door.

Crosby came back downstairs after a very short time, now holding
a .22 revolver, asking Morrison twere the money at (sic ).”
Morrison responded he didn't know what Crosby was talking
about. Appellant ran into the tkhen and started rifling through
cereal boxes, then came back ittte living room and again stood

in front of Nelson. Nelson toldMorrison “Just give it up” and
Morrison said again “I don't know what you're talking about.”
Crosby then shot Morrison in the face.

Nelson stood up and tried to run, crashing through the sliding glass
doors in the rear of the apartmeatf the kitchen. Appellant shot
Nelson in the back as he fled.



The Burrell Car Returns tog¢hArea of Coventry Estates

During the home invasion and merd, the Burrell car drove
around Cambridge. Burrell was gaticalls on his cell phone and
eventually told Churchill to head back in the general direction of
Coventry Estates. Someone omr fphone told Burrell he saw the
car's headlights. The “same guy from before,” the unidentified
black male, got into the backsedtthe Burrell caand they drove

to Zanesville. Churchill saithe man had changed clothes.

Churchill later testified there was no conversation in the car about
what happened during the robbeke claimed to know nothing
until the next day when Burrell told him “when they did that they
killed those people.”

Churchill would later return toehe spot where he picked up the
man, with detectives, telling thethe man said he thought he lost
his gun there.

The Neighbors React after the Murders

Neighbors heard commotion shoriffter 2:00 a.m. on Sunday,
June 24, 2012 that sounded first like someone kicking a door in
and then like someone runningp and down the stairs of
Apartment C. Then witnesses heard several gunshots, then silence.
Neighbors looked out their windows and saw no one in the
immediate aftermath of the shotsy several called 911 and left
their apartments to investigate.

They found Christopher Morrisom the front of the apartment
complex, on the ground, still bré#g but covered in blood.
Morrison died at the scene shortly thereafter as city police, sheriff's
deputies, and emergency medical personnel arrived.

Troopers discovered Justain Nelson in the backyard of the
apartment complex, lying motiads on the ground, moaning, with
blood on his chest, shirt, and face. He was transported for medical
treatment but died at the hospital.

Both Victims Die of Multiple Gunshot Wounds

The autopsy performed on Christopher Morrison revealed five
gunshot wounds, including one ndds left eye, neck, shoulder,
chest, and thigh. Justain Nelsorstsined four gunshot wounds: to
the middle of his back, betweersibelt line and his shoulders; his
left lower abdomen, his left thigland his left buttock. The bullets



recovered from the body of Morrisarere a different size, shape,
and caliber than the bulleteaovered from the body of Nelson.
Nelson also sustained sharp, indiseounds to his right palm, and
scrapes and abrasions to hibosls, forearms, knee, and heel,
consistent with running and fallifgrough glass. Toxicology tests
on both victims revealed no evidenof any illicit drug use; both
men's blood tested positive for beverage alcohol.

Both victims died of multiplggunshot wounds. The coroner opined
that in both cases, death was netessarily instantaneous: both
victims were capable of runningshort distance, then passing out
and bleeding to death from themwounds, consistent with the scene
discovered by neighbors, law erdement, and emergency medical
personnel in which both men wef@und short distances from the
apartment, linked by trails of blood.

The Investigation

In the immediate aftermath othe murders, witnesses came
forward. Family members of theictims gathered at the crime
scene and provided Detective Williams of the Guernsey County
Sheriff's Department with the names of Maigen Blanchard and
Tyler Burrell. During the day me people called in reporting
Blanchard's involvement, and Blanchard herself called Williams
around 3:30 p.m. Sunday, initially denying her role.

Law enforcement began a series of interviews with suspects they
were able to identify, starting with Blanchard. Over a series of
interviews, Blanchard was initiallgeceptive, prompting police to
bring in her incarcerated boyfrienBrock Dilley, to convince her

to cooperate. Blanchard thenopided the names of Boomer
Churchill and Tyler Burrell, and stated there was a second black
car driven by a skinny white fedeacontaining two black males
she didn't know. She also statedthird unknown black male
arrived at her stepmother's house in the Burrell car; she believed
this person to be Burrell's associate from Columbus.

Williams interviewed Boomer Churchill, who provided the names
of Deondre Crosby, Elgin Mitcheland Patience Sharrer. He, too,

mentioned an unknown black male in the group, a friend of
Burrell's from Columbus, possibly known by the nickname
“Zone.”

Williams used the suspects' lcglhone records to track down
multiple calls the night of the murders with a 614 area code
number.



The subscriber to this number is Christine Pollard, the mother of
appellant James Whatley, Jr. and Jamar Whatley, appellant's
brother who lives in Zanesville. The phone number relates to a
government-issued “Obama phond&Hhe cell phoneecords also

put the user of the Pollard phone in the immediate vicinity of
Coventry Estates on the night oktmurders. The Ohio Bureau of
Criminal Investigation (BCI) reported that DNA tests on a nylon
cap found during evidence colleaticame back with a CODIS hit
matching appellant. Williams alslearned appellant's Facebook
alias is “War Zone.” Another nuper identified inthe cell phone
traffic from the night of the muets was traced to Nicole Groves,
mother of two of appellant's children.

Boomer Churchill offered to takeetectives to the area where he
picked up the unknown Columbus accomplice after the murders. In
the tall weeds and grass around thoded area, dectives found
clothing, a holster, and a black Smith and Wesson .9 millimeter
semi-automatic pistol.

The BCI firearms expert testified State's Exhibit O, the bullet
recovered from the body of Justain Nelson, could not be positively
identified as having come dm the Smith and Wesson .9
millimeter, but it could not be ruled out, either.

The Home Invasion and Mueds: Appellant's Account

Appellant was the only defense witness at trial. He testified he was
at his brother's house in Zanekvibn Friday, June 22, 2012 when
Tyler Burrell came over and meotied “licks” thathe knew of,
asking appellant whether he wadtto be involved. That night,
Burrell showed up with Churchill, they picked up appellant and
two other unknown males, amttove around lookig at potential
robbery sites. Each site that night was ruled out for various
reasons, but Burrell stated heldtihd the possibility of something
else: he called a girl, put her oregjierphone, and she said “it's in
there.” Burrell then dropped offppellant at his brother's house.

The next evening, Saturday, June 23, Burrell returned and asked if
appellant wanted to take a loak something else; there would be
$60,000 in cash and no guns invalvéppellant ripped two t-shirt
sleeves off a work shirt to cover his face with; he denied wearing a
ski mask at any point. Burrell dnChurchill arrived very early
Sunday morning to pick him ughurchill drove and Burrell was

on the phone off and on. They were followed by another car. They
pulled up at a house, a girl canoit and tried to get in the



Churchill car; at first appellantesisted letting her into the car
because he was angry that Burrell was involving more people.

Both cars proceeded toward Cowry Estates and Burrell and
Blanchard pointed out the targetpartment. At some point,
appellant learned Burrell had no intention of entering the
apartment himself and appellant was angry because Burrell wanted
others to commit & robbery he set up.

Appellant did not know the men in the dark car. Throughout his
testimony he referred to Mitchell &he taller one” and Crosby as
“the shorter one.” The three lay on the ground by a tree outside the
apartment and could see through the blinds that two people were
inside. (Appellant stated he wé&dd no one would be there.) He
noticed Mitchell hach gun in his hand.

Appellant stated he opened the front door of the apartment easily
by hitting it with his arms. Apellant remained outside the
apartment at first; Mchell entered, went to Nelson, woke him, and
made him lay on the ground; Croskan upstairs and very quickly
came back down with a gun in his hand. Morrison then sat up on
the other couch and Crosby pushed him back down. Appellant
entered the apartment because he didn't want to stay outside.
Mitchell told appellant to close ¢hblinds and he did so. Appellant
stated he was in the proces<lafsing the apartment door when he
heard “pow, pow, pow” and he took off running away from the
apartment.

Outside, he called Burrell to wdThose dudes started shooting.”

He asked the Burrell car to corback to pick him up because the
Sharrer car was gone. The Burrell car came back for him.
Appellant said he told BurrellBlanchard, and Churchill what
happened in the apartment and was very upset and angry. He told
Churchill to drop him off in aralley in Zanesville because he
didn't want anyone in the groupkonow where “his people” lived.

“The First One on the Bus gets the Best Seat ”

At trial Det. Williams acknowledged the evidence tying appellant
to the murders is circumstantighe only testimony placing a gun
in appellant's hand is Mitchell'8Vhen asked, Williams agreed he
has heard the axiom “The first one thie bus gets the best seat.”

Appellant's accomplices enterewgotiated guilty pleas and in
exchange for their truthful testony appellee will not object to
judicial release earlie than the stated terms: Megan [sic]



Blanchard received a 10-year pnsterm; Boomer Churchill a 6—
year prison term; Tyler Burrell &5—year prison term; and Elgin
Mitchell an 1l-yearprison term. PatienceSharrer was not
criminally charged and failed to appear at trial upon subpoena.
Deondre Crosby apparently has not yet been tried; the record is
silent as to the outcome of his indictment.

Conviction and Sentenckife Without Parole

Appellant was found guilty ofone count of complicity to
aggravated murder with a firearm specification (Count 1) for the
death of Christopher Morrison. He was found guilty of one count
of aggravated murder with ardiarm specification (Count Il) for
the death of Justain Nelson. He was also found gquilty of
aggravated robbery (Count llIgnd aggravated burglary (Count
V), both with firearm specificatins. The parties agreed Counts Il
and IV merged into Counts hd Il for sentencing purposes, and
appellant could only be sentedcgpon one firearm specification.

On Count I, complicity to aggravated murder, appellant was
sentenced to a prison term of 25 years to life. On Count I,
aggravated murder, appellant was sentenced to life in prison
without the possibility of pale. Upon the single firearm
specification, he received amsecutive term of 3 years.

Appellant now timely appeals from the judgment entry of his
conviction and sentence.

Appellant raises two agynments of error:
ASSIGNMENTS OF ERROR

‘. THE TRIAL COURT ABUSED ITS DISCRETION BY
FAILING TO ORDER THE STATE OF OHIO TO PROVIDE A
TRANSCRIPT OF FORMER TESTIMONY GIVEN BY A
CODEFENDANT AT THE TIME OF HER NEGOTIATED
PLEA AND AT THE TIME OF HER TESTIMONY BEFORE
THE GRAND JURY.”

“Il. THE TRIAL COURT ABUSED ITS DISCRETION BY NOT
REMOVING A JUROR DUE TO HER SIGNIFICANT
COUGHING AND ORDERING THAT AN ALTERNATE
JUROR SERVE IN HER PLACE BECAUSE THE JUROR'S
SIGNIFICANT COUGHING PREVENTED THE DEFENDANT
FROM HAVING A FAIR TRIAL.”



State v. WhatleyNo. 13CA26, 2014 WL 1340050, at BL{Ohio App. 5th Dist. March 10,
2014). On March 10, 2014, the appellate coffitnaed the judgment of the trial courtd.
Petitioner did not file a timely appeal. On &9, 2014, he filed a motion for a delayed appeal.
(ECF No. 8-1, PagelD# 195.) On July 9, 2014,@eo Supreme Court denied the motion for a
delayed appealState v. Whatleyl39 Ohio St.3d 1470 (Ohio 2014).

On November 10, 2014, Petitioner filed daged application to reopen the appeal
pursuant to Ohio Appellate Ruk6(B). (ECF No. 8-1, Pafe# 211.) The appellate court
granted Petitioner leave to filee delayed Rule 26(B) applicati. (PagelD# 293.) However, on
June 22, 2015, the appellate court denied tHe B&(B) application. (PagelD# 386.) On
October 28, 2015, the Ohio Supreme Court declinetcept jurisdiction ahe appeal pursuant
to S. Ct. Prac. R. 7.08(B)(4ptate v. Whatleyi43 Ohio St.3d 1501 (2015).

On July 29, 2016, Peimner filed thisPetition (ECF No. 6.) The sole claims remaining
for this Court’s review include claim one,which Petitioner asserts that the evidence is
constitutionally insufficient to sustain his coaton on aggravated murder of Justain Nelson;
and claim two, in which Petitioner asserts thatttia court failed to properly instruct the jury
on the requirednens redo establish aggravated murdelaim two). Petitioner has withdrawn
claim three.Traverse(ECF No. 23, PagelD# 2084.) As dissed, this Court has previously
dismissed the remainder of Petitioner’s clair@pinion and OrdeECF No. 19.) lItis the
position of the Respondent that Petitioner hagddib establish cause and prejudice for his
procedural default of these claims one and two.

Procedural Default
Congress has provided that state prisomés are in custody in violation of the

Constitution or laws or treaties of the United States may apply to the federal courts for a writ of
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habeas corpus. 28 U.S.C. § 2254 (a)recognition of the equal aghtion of the state courts to
protect the constitutional rights of criminal defendants, and in order to prevent needless friction
between the state and federal courts, a statenaiimlefendant with federal constitutional claims
is required to present those ot to the state courts for considtion. 28 U.S.C. § 2254(b), (c).
If he fails to do so, but still has an avenuerofehim by which he may present his claims, then
his petition is subject to dismissal fiailure to exhaust state remedidd.; Anderson v. Harless
459 U.S. 4, 6 (1982)¢€r curiam)(citing Picard v. Connor404 U.S. 270, 275-78 (1971)). Where
a petitioner has failed to exhatnss claims but would find thoseasins barred if later presented
to the state courts, “there is a procedur&hdk for purposes of federal habeas . . C8lemarv.
Thompson501 U.S. 722, 735 n. 1 (1991).

The term “procedural default” has comeedescribe the situation where a person
convicted of a crime in a statewt fails (for whatever reason) ppesent a particular claim to
the highest court of the State so that the Stagealiair chance to correct any errors made in the
course of the trial or the appeal before a fedaratt intervenes in the state criminal process.
This “requires the petitioner to present ‘the saagm under the same theory’ to the state courts
before raising it on federal habeas reviewitks v.Strauh 377 F.3d 538, 552-53 (6th Cir.
2004) (quotingPillette v. Foltz 824 F.2d 494, 497 (6th Cir. 19873¢rt. denied544 U.S. 928
(2005). One of the aspects oéiffly presenting” a claim to th&tate courts is that a habeas
petitioner must do so in a way that gives theestaturts a fair opportunity to rule on the federal
law claims being asserted. That means thakittthims are not presented to the state courts in
the way in which state law requires, and theestaurts therefore do ndecide the claims on
their merits, neither may a federal court do Bothe words used by the Supreme Court in

Wainwright v. Sykegl33 U.S. 72, 87 (1977), “contentions of federal law which were not
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resolved on the merits in the state proceedingauespondent's failure to raise them there as
required by state procedure” alsamnat be resolved on their meritsa federal habeas case-that
is, they are “procedurally defaulted.”

In the Sixth Circuit, a four-part analysis mbst undertaken when the state argues that a
federal habeas claim is waived by the petitiailure to observe a state procedural rule.
Maupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). “Firste court must determine that there
is a state procedural rule thatigplicable to the petitioner's alaiand that the petitioner failed to
comply with the rule.”Id. Second, the Court must determimaether the state courts actually
enforced the state procedural sanctitth. Third, the Court mustecide whether the state
procedural forfeiture is an adequate and paelent state ground uponialinthe state can rely
to foreclose review of a fkeral constitutional claimld. Finally, if the Court has determined that
a state procedural rule was not complied with, thiatl the rule was an aquate and independent
state ground, then the petitioner must demonstinatethere was cause for him not to follow the
procedural rule, and that he was actuallyymigied by the alleged constitutional erréd. This
“cause and prejudice” analysis applies to failuresise or preserve issues for review at the
appellate levelLeroy v. Marshall 757 F.2d 94 (6th Cir.;ert. denied474 U.S. 831 (1985).

Turning to the fourth part of tHdaupinanalysis, in order to establish cause, petitioner
must show that “some objective factor extetoahe defense impeded counsel's efforts to
comply with the State's procedural ruleMurray v. Carrier, 477 U.S. 478, 488 (1986).
Constitutionally ineffective counsel may constitatise to excuse a procedural default.
Edwards v. Carpenteb29 U.S. 446, 453 (2000). In ordercnstitute cause, an ineffective
assistance of counsel claim gertigrenust “be presented to thetate courts as an independent

claim before it may be used to establish cause for a procedural def&dtvards 529 U.S. at
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452 (quotingMurray, 477 U.S. at 479). That is because, before counsel's ineffectiveness will
constitute cause, “thateffectiveness must itself amountawiolation of the Sixth Amendment,
and therefore must be both exhaustad not procedurally defaultedBurroughs v. Makowski
411 F.3d 665, 668 (6th Cirgert. denied546 U.S. 1017 (2005). Or, if procedurally defaulted,
petitioner must be able to “satisfy the ‘caasel prejudice’ standamith respect to the
ineffective-assistance claim itselfEdwards v. Carpente629 U.S. 446, 450-51 (2000). The
Supreme Court explained the importance of this requirement:

We recognized the inseparabiliof the exhaustion rule and the
procedural-default doctrine in Coleman: “In the absence of the
independent and adequate stateugd doctrine in federal habeas,
habeas petitioners would be able to avoid the exhaustion
requirement by defaulting their federal claims in state court. The
independent and adequate state ground doctrine ensures that the
States' interest in correcting thewn mistakes is respected in all
federal habeas cases.” 501 U.S., at 732, 111 S.Ct. 2546, 115
L.Ed.2d 640. We again consiéer the interplay between
exhaustion and procedural default last TermQtSullivan v.
Boercke] 526 U.S. 838, 119 S.Ct. 1728, 144 L.Ed.2d 1 (1999),
concluding that the latter doctrimeas necessary to “ ‘protect the
integrity’ of the federal exhaustion ruldd., at 848, 526 U.S. 838,
119 S.Ct. 1728, 144 L.Ed.2d 1 (dqungy id., at 853, 526 U.S. 838,
119 S.Ct. 1728, 144 L.Ed.2d 1 (STEVENS, J., dissenting)). The
purposes of the exhaustion requiremeave said, would be utterly
defeated if the prisoner were altite obtain fededahabeas review
simply by “ ‘letting the time run’ ” so that state remedies were no
longer availableld., at 848, 526 U.S. 838, 119 S.Ct. 1728, 144
L.Ed.2d 1. Those purposes would e less frustrated were we to
allow federal review to a prison&rho had presented his claim to
the state court, but in such amnar that the state court could not,
consistent with its own proceduralles, have dertained it. In
such circumstances, though théspner would have “concededly
exhausted his state remedies,”ctiuld hardly besaid that, as
comity and federalism require,ehState had been given a “fair
‘opportunity to pass upon [his claims].1d., at 854, 526 U.S. 838,
119 S.Ct. 1728, 144 L.Ed.2d 1 (STEVENS, J., dissenting)
(emphasis added) (quotim@arr v. Burford 339 U.S. 200, 204, 70
S.Ct. 587, 94 L.Ed. 761 (1950)).

Edwards 529 U.S. at 452-53.
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If, after considering &four factors of theMaupintest, the courtancludes that a
procedural default occurred, it must not consider the procedurally defaulted claim on the merits
unless “review is needed to prevent a fundamenistarriage of justice, such as when the
petitioner submits new evidence shogthat a constitutional viation has probably resulted in
a conviction of one who iactually innocent.”"Hodges v. Colsqrv27 F.3d 517, 530 (6th Cir.
2013) (citingMurray, 477 U.S. at 495-96¢ert. denied__ U.S._ , 135 S. Ct. 1545 (2015).

Petitioner failed to raise his allegations iaiols one and two on direct appeal. Further,
he may now no longer do so under Ohio lawichtprovides that an issue appearing on the
record but not raised on diregpeal is barred by the doctrinerek judicata. See State@ole,

2 Ohio St. 3d 112 (1982%tate v. Ishmail67 Ohio St. 2d 16 (1981%tate v. Perryl0 Ohio St.
2d 175 (1967). The United States Court of App&alshe Sixth Circuit has held that Ohio’s
doctrine ofres judicataconstitutes an adequate and independent state ground to preclude federal
habeas corpus revievbee Williams v. Bagle®80 F.3d 932, 966-67 (6th Cir. 2004)(citing
Greer, 264 F.3d at 673ylonzo v. Edward281 F.3d 568, 577 (6th Cir. 200dgcobs v. Mohr
265 F.3d 407, 417 (6th Cir. 200Mapes v. Coylel71 F.3d 408, 421 (6th Cirgert. denied
528 U.S. 946 (1999)ert. denied544 U.S. 1003 (2005). Adobnally, this Court has
consistently determined that Ohics judicatarules serve important state interests in the
finality of criminal convictionsSee, e.g. Davis v. MorgaNo. 2:15-cv-00613, 2016 WL
6493420, at *11 (S.D. Ohio Nov. 2, 201&§lopted and affirmec®017 WL 56034 (S.D. Ohio
Jan. 5, 2017). Petitioner has thereby procedudatfgulted claims one and two for federal
habeas corpus review.

Petitioner may still secure reviest the merits of these claims if he demonstrates cause

for his failure to follow the state procedurales, as well as actual prejudice from the
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constitutional violations thdte alleges. “[P]etitioner hake burden of showing cause and
prejudice to overcome a procedural defauliihkle v. Randlg271 F.3d 239, 245 (6th Cir.
2001)(citingLucas v. O'Depl79 F.3d 412, 418 (6th Cir. 1999)(internal citation omitted)). A
petitioner'spro sestatus, ignorance of the law, aigghorance of procedural requirements are
insufficient bases to excuseprocedural defaulBonilla v. Hurley 370 F.3d 494, 498 (6th Cir.),
cert. denied543 U.S. 989 (2004). Instead, in ordeestablish cause, a pé&titer “must present
a substantial reason that is external to hifres&dl cannot be fairlgttributed to him.”Hartman

v. Bagley 492 F.3d 347, 358 (6th Cir. 200¢grt. denied sub nom., Hartman v. Bopby4 U.S.
924 (2008).

As cause for his procedural default, Petitioagserts the denial of the effective assistance
of appellate counsel. This Cowrill consider the merits of that claim, in order to determine
whether Petitioner can establish cause@egldice for his proedural default.

Standard of Review

Because Petitioner seeks habeas reliefud8&J.S.C. § 2254, the standards of the
Antiterrorism and Effective Death Penalty Act (“the AEDPA”) govern this case. The United
State Supreme Court has descriB&DPA as “a formidable barrier to federal habeas relief for
prisoners whose claims have been adjudicatsthite court” and emphasized that courts must
not “lightly conclude that &tate's criminal justice system has experienced the ‘extreme
malfunction’ for which federal habeas relief is the remeduirt v. Titlow _ U.S. , 134 S.

Ct. 10, 16 (2013)(quotingarrington v. Richter562 U.S. 86 (2011)kee also Renico v. Lett
559 U.S. 766, 773 (2010)(“AEDPA ... imposes a higtgferential standard for evaluating state-
court rulings, and demands that state court datssbe given the benefit of the doubt”) (internal

guotation marks, citations, and footnote omitted).
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The AEDPA limits the federal courts' authorityissue writs ohabeas corpus and
forbids a federal court from grang habeas relief with respectddclaim that was adjudicated
on the merits in State court proceedihgsless the state court decision either
(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleamygtablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d).
Further, under the AEDPA, the factual findingfshe state court are presumed to be
correct:
In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody purdutanthe judgment of a State
court, a determination of a factussue made by a State court shall
be presumed to be correct. Thelgant shall have the burden of
rebutting the presumption of kectness by clear and convincing
evidence.

28 U.S.C. § 2254(e)(1)

Accordingly, “a writ of habeas corpus shoblel denied unless tistate court decision
was contrary to, or involved an unreasonabl@iegtion of, cledy established federal law as
determined by the Supreme Court, or based amagasonable determination of the facts in light
of the evidence presented to the state cou@sley v. Bagley706 F.3d 741, 748 (6th Cir.)
(citing Slagle v. Bagley457 F.3d 501, 513 (6th Cir. 2006grt. denied551 U.S. 1134 (2007)),
cert. denied__ U.S._ , 134 S. Ct. 315 (2013). eTlnited States Court of Appeals for the Sixth
Circuit has summarized these standards as follows:

A state court's decision is “contyato” Supreme Court precedent

if (1) “the state court arrivest a conclusion opposite to that
reached by [the Supreme] Court ogueestion of law[,]” or (2) “the
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state court confronts facts thate materially indistinguishable

from a relevant Supreme Court precedent and arrives” at a

different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.

1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an

“‘unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it

“identifies the correct governing dal rule from [the Supreme]

Court's cases but unreasonablyplegs it to the facts of the

particular ... case” or either weasonably extends or unreasonably

refuses to extend a legal prin@girom Supreme Court precedent

to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146

L.Ed.2d 389.
Id. at 748-49. The burden of satisfying the AEDPstandards rests with the petitioneé3ee
Cullen v. Pinholster563 U.S.170, 181 (2011).

I neffective Assistance of Appellate Counsel
“In all criminal prosecutions,” the Sixth Aemdment affords “the accused ... the right ...

to Assistance of Counsel for his defence.” WC8nst. amend. VI. “Only a right to ‘effective
assistance of counsel’ serves the guarant€etich v. Booker632 F.3d 241, 245 (6th Cir. 2011)
(citation omitted). The United States Suprebmirt set forth the legal principles governing
claims of ineffective assistance of counsebtrickland v. Washingtod,66 U.S. 556 (1984).
Stricklandrequires a petitioner claiming the ineffectagsistance of counsel to demonstrate that
his counsel's performance was deficient tinad he suffered preglice as a resultld. at 687;
Hale v. Davish12 F. App’x 516, 520 (6th Cir.gert. denied__ U.S. , 134 S. Ct. 680 (2013).
A petitioner “show[s] deficient performanbg counsel by demonstrating ‘that counsel's
representation fell below an objectisgandard of reasonablenessPbole v. MacLaren547 F.
App’x 749, 754 (6th Cir. 2013)(quotirigavis v. Lafler658 F.3d 525, 536 (6th Cir. 2011)
(internal quotation marks omitted), and citi@tyickland,466 U.S. at 687)ert. denied__ U.S.
_ ,1358S. Ct. 122 (2014). To make sudhawing, a petitioner must overcome the “strong [ ]

presum[ption]” that his counsel “rendered adegaat@stance and madésgnificant decisions
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in the exercise of reasoralprofessional judgment.Strickland 466 U.S. at 687. “To avoid the
warping effects of hindsight, gcirts must] ‘indulge a strong pregaption that counsel's conduct
falls within the wide range of reasonable professional assistaBigelow v. Havilang576
F.3d 284, 287 (6th Cir. 2009)(quotiggrickland 466 U.S. at 689).

The Stricklandtest applies to appellate couns&mith v. Robbins

528 U.S. 259, 285, 120 S.Ct. 746 (200Burger v. Kemp 483

U.S. 776 (1987) . . .. Counsel's failure to raise an issue on appeal

amounts to ineffective assistanceyoifl a reasonable probability

exists that inclusion of the isswould have chaged the result of

the appeal. Id...... The attorney need not advance every argument,

regardless of merit, urged byetlappellant. Jones v. Barnes, 463

U.S. 745, 751-752, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983)

(“Experienced advocates sm time beyond memory have

emphasized the importance ofnwowing out weaker arguments

on appeal and focusing on one cenigale if possible, or at most

on a few key issues.” 463 U.S. 751-52).
Leonard v. Warden, Ohio State Penitentjdxp. 1:09-cv-056, 2013 WL 831727, at *28 (S.D.
Ohio March 6, 2013). Factors to be considenedetermining whether a defendant has been
denied the effective assistarafeappellate ounsel include:

(1) Were the omitted issues “significant and obvious™?

(2) Was there arguably contramythority on the omitted issues?

(3) Were the omitted issues clgastronger than those presented?

(4) Were the omitted issues objected to at trial?

(5) Were the trial court's rulingaubject to deference on appeal?

(6) Did appellate counsédstify in a collaterdgporoceeding as to his
appeal strategy and, if so, wehe justifications reasonable?

(7) What was appellate counsel'gdeof experiencand expertise?

(8) Did the petitioner and appate counsel meet and go over
possible issues?

(9) Is there evidence that coehseviewed all the facts?
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(10) Were the omitted issues dealt with in other assignments of
error?
(11) Was the decision to omit @sue an unreasonable one which
only an incompetent trney would adopt?

Mapes,171 F.3d at 427-28 (citations omitted).

The United States Supreme Court has cautiéed@eral habeas courts to “guard against
the danger of equating unreasonableness (Btdeklandwith unreasonableness under
§ 2254(d).” Harrington, 562 U.S. at 105. The Court obged that, while “[sJurmounting
Strickland's high bar is never . . . easy,’ .[e]stablishing that a statcourt's application of
Strickland was unreasonable under § 2854 even more difficult.”ld. (quotingPadilla v.
Kentucky 559 U.S. 356, 371 (2010), and citigickland 466 U.S. at 689). The Supreme Court
instructed that the standards created utiecklandand § 2254(d) are both “highly
deferential,” and when the two applytamdem, review is ‘doubly’ so.Td. (citations omitted).
Thus, when a federal habeas court reviews a stairt's determination regarding an ineffective
assistance of counsel claim, g question is not whether coufsactions were reasonable. The
guestion is whether therg any reasonable argumehat counsel satisfiegtrickland's
deferential standard.1d.

The state appellate court, ayiplg the standard set forth 8trickland concluded that
Petitioner had failed to establish the denial of the effective assistance of appellate counsel in
relevant part as follows:

Appellant argues his convictionpon one count of aggravated
murder of Justain Nelson (Cour} is not supported by sufficient
evidence and is against the manifest weight of the evidence.FN1
We disagree.

FN1: Appellant does not challenge his convictions upon Count |

(complicity to aggravated murdef Christopher Morrison); Count
Il (aggravated robbery) and Count IV (aggravated burglary).
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Appellant testified at trial and admitted his role in the robbery at
Morrison’s apartment during whicha-defendant shot Morrison.
Appellant denies shooting Justdielson as Nelson fled from the
apartment.

The legal concepts of sufficiency thfe evidence and weight of the
evidence are both quantitatively and qualitatively differebtate

v. Thompkins78 Ohio St.3d 380. . . . The standard of review for a
challenge to the sufficiency of the evidence is set fortBtate v.
Jenks 61 Ohio St.3d 259, 574 N.E.2d 492 (1991) at paragraph two
of the syllabus, in which the Ohio Supreme Court held, “An
appellate court’s furimn when reviewing the sufficiency of the
evidence to support a criminaonviction is to examine the
evidence admitted at trial to determine whether such evidence, if
believed, would convince the average mind of the defendant’s guilt
beyond a reasonable doubt. The relvaquiry is whether, after
viewing the evidence in a light mofstvorable to the prosecution,
any rational trier ofdct could have found the essential elements of
the crime proven beyond a reasonable doubt.”

* * *

Appellant was convicted upon ormm®unt of aggravated murder
pursuant to R.C. 2903.01(B), whicstates: “No person shall
purposely cause the death of another * * * while committing or
attempting to commit, or while fleeing immediately after
committing or attempting to commiaggravated robbery, [or] * *

* aggravated burglary * * *.” Appellant argues his conviction for
the death of Justain Nelson isskd solely upon the testimony of
co-defendant Elgin Mitchell and therefore against the manifest
weight and sufficiency of the evidence.

As we addressed above in foomaine, appellant’s presence at the
scene is not disputed and was admitted by appellant at trial. The
thrust of appellant’s argument reeis that only the testimony of
Elgin Mitchell put the gun in appellant's hand regarding the
aggravated murder of Justain Nelson.

In this case Mitchell testified appellant had a black .9 millimeter
semi-automatic pistol in his hand as the accomplices forced their
way into the apartment. He further testified that after another co-
defendant, Crosby, shot the othéctim, Nelson fled from the
apartment and appellant shotmhiin the back. Another co-
defendant, Churchill, testified he picked up a man after the
murders and later led police @ black Smith and Wesson .9
millimeter semi-automatic pistol the man said he lost. The
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description of this man resemblegpellant. An expert witness
testified the bullet recoveredoim Nelson’s body could not be
positively identified as having come from the Smith and Wesson .9
millimeter, but it could nobe ruled out, either.

* * *

Based on the testimonydduced at trial and the great deference
this Court must accord to theietr of fact, we conclude that
appellant’s convictions were naigainst the manifest weight or
sufficiency of the evidence.The testimony described above, if
believed, is sufficient to convindee average mind of appellant’s
guilt beyond a reasonable doubt. In reviewing the entire record in
the case as a whole, we canmsaty that the evidence weighs
heavily against a conwion, that the juoy lost its way, or that a
manifest miscarriage @¢distice has occurred.

Appellant has not demonstratechdt] if appellate counsel had
raised the [issue], the outcome lols appeal would have been
different.

. . . [A]ppellant argueghe trial court improerly instructed the
jury. We disagree.

Appellant points to the followg instruction in support of his
argument that the trial court efftively removed the element of
“purposely causing deatlifom the instructions:

* * *

Defendant must be shown to have acted
purposefully. Purpose is an essential element of the
crime of aggravated murder. A person acts
purposefully when it is his specific intention to
cause a certain result. It stlbe established in this
case that at the time in question there was present in
the mind of the Defendant a specific intention to
commit or attempt to commit aggravated robbery
and/or aggravated burglain the commission of
aggravated murder.

Now, how do you determine whether or not a
person acts with purpose. The purpose with which
a person does an act or brings about a result is
determined from the manner in which it is done, the
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means or the weapon used, and all of the other facts
and circumstances in evidence.

* * *

Jury instructions must be viewed as a whole and will not be
reversed if, in their entirety, théynake clear that the jury must
find purpose to Kill in order to convict.State v. Phillips74 Ohio
St.3d 72, 100, 656 N.E.2d 643 (1995), citiatte v. Burchfield
66 Ohio St.3d 261, 611 N.E.2d 819 (1993). We find the
instruction permits the jury téind the purpose to kill may be
determined from the use of adarm in a home-invasion robbery.
The challenged instruction isngilar to one approved by the Ohio
Supreme Court irstate v. Phillips 74 Ohio St.3d 72, 100, 1995-
Ohio-171, 656 N.E.2d 643. (Insttion that purpose “is
determined from the manner in which [an act] is done, the means
used and all the other facts and circumstances” “simply sets forth
general categories of evidendeom which the jury could
determine the purpose of an act.”)
Appellant’s [] proposed assignmeot error is without merit and
appellate counsel wasot ineffective for failing to make this
argument.

Judgment EntryECF No. 8-1, PagelD# 390-96.)

In addressing a sufficiency of the evidenaaml| a reviewing court must view all of the
evidence in the light most favorable to the prosecuti®ee Jackson v. Virginid43 U.S. 307,
319 (1979). When so doing, and for the reasddsessed by the state appellate court, the
evidence is constitutionally sufficient to sustBtitioner’s conviction on the aggravated murder
of Justain Nelson. Petitioner has failed to dsthlthe denial of the effective assistance of
appellate counsel onithbasis.

Petitioner argues that the trial court impropenistructed the jury that, so long as they
found he had the intent to commit aggravatgabery or burglaryn the commission of
aggravated murder, that he should be foundygaflaggravated murder, without requiring the

jury to find that he had the purpgor intent, to cause deathraverse(ECF No. 23, PagelD#
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2083.) He maintains that the junstructions were ambiguous arglieved the prosecutor of its
burden of proving intent. (PagelD# 2083-84.)eTourt does not agree. The record indicates
that the trial court instructed the jury thiRetitioner had been charged with “purposefully”
causing the death of Christopher S. Mamnisnd Justain Nelson, while committing or
attempting to commit, or while fleeing immaetiely after committing or attempting to commit,
aggravated robbery and/or aggravated burgl@nal Transcript, Vol. (ECF No. 11-2,
PagelD# 1883-84, 1887.)

Now, in defining the crime of aggvated murder, | have used the

term the Defendant must be shown to have acted purposefully.

Purpose is an essential element of the crime of aggravated murder.

A person acts purposefully wherigthis specific intention to cause

a certain result.
(PagelD# 1887.) The trial court defined purp@setequired under Ohio law, as discussed by
the state appellate courtSgePagelD# 1887-88.) The trial cowagain defined “purpose,” and
the requirement that the jury must find thag #etitioner acted purposetyorder to return a
guilty verdict, when it instructed the jury on the law regarding charges on complicity to commit
aggravated murder of Christopher Morrisonl dnstain Nelson. (PagelD# 1889-90.) Moreover,
the state appellate court has determined thag tinssructions complied with Ohio law. This
Court defers to that determinatioBee Beavers v. Franklin County Adult ProbatiNo. 2:13-
cv-00404, 2016 WL 5660275, at *1 (S.D. Oldept. 29, 2016) (citation omittedgee also
Estelle v. McGuire502 U.S. 62, 67-68 (1991) (“it is nottlprovince of a federal court to
reexamine state-court determinations on stategia@stions”). Therefor&etitioner has failed to

establish the denial of the effe® assistance of counsel duéhis attorney’s failure to raise

such issue on appeal.
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For the reasons discussed by the state appetlatg Petitioner has failed to establish the
denial of the effective assatice of counselnder the two-pron§tricklandtest. He therefore
likewise has failed to establish causeHl procedural default.

Actual Innocence

The United States Supreme Court has also thelda claim of actual innocence may be
raised “to avoid a procedurahr to the consideration oféhmerits of [a petitioner's]
constitutional claims.”Schlup v. Delp513 U.S. 298, 326-27 (1995). “[I]n an extraordinary
case, where a constitutional violation has pbbpaesulted in the conviction of one who is
actually innocent, a federal habeas court maytdhenwrit even in the aence of a showing of
cause for the procedural defaultMurray, 477 U.S. at 496. 18chlup the Supreme Court held
that a credible showing of actual innocence wéfscgent to authorize a federal court in reaching
the merits of an otherwise proagdlly-barred habeas petitioschlup,513 U.S. at 317.
However, the actual innocence claim is “not itself a constitutional claim, but instead a gateway
through which a habeas petitioner must passve ha otherwise barrezbnstitutional claim
considered on the merits.Td. at 315 (quotindderrera v. Colling 506 U.S. 390, 404 (1993)).

The actual innocence exception to proceddedhult allows a petitioner to pursue his
constitutional claims if it is “more likely thamot” that new evidence—not previously presented
at trial—would allow no reasonable jurorftod him guilty beyond a reasonable douBbuter
v. Jones395 F.3d 577, 602 (6th Cir. 2005). Theutx of Appeals for the Sixth Circuit
explained this exception as follows:

The United States Supreme Court has held that if a habeas
petitioner “presents evidence of innocence so strong that a court
cannot have confidence in the oute of the trial unless the court
is also satisfied that the tri&as free of nonharmless constitutional

error, the petitioner should ladlowed to pass through the gateway
and argue the merits of his underlying clain®chlup,513 U.S. at
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316, 115 S.Ct. 851, 130 L.Ed.2d 808. The threshold inquiry is
whether “new facts raise[ ] suffent doubt about [the petitioner's]
guilt to undermine confidence in the result of the trild.”at 317,

513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808. To establish actual
innocence, “a petitioner must show that it is more likely than not
that no reasonable juror would have found petitioner guilty beyond
a reasonable doubtld. at 327, 513 U.S. 298, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court has notétat “actual innocence means
factual innocence, not mere legal insufficiendgdusley v. United
States 523 U.S. 614, 623, 118 S.Ct. 1604, 140 L.Ed.2d 828
(1998). “To be credible, such aagh requires petitioner to support
his allegations of constitutional error with new reliable evidence—
whether it be exculpatory scientific evidence, trustworthy
eyewitness accounts, aritical physical evidence—that was not
presented at trial.'Schlup,513 U.S. at 324, 115 S.Ct. 851, 130
L.Ed.2d 808. The Court counseldabwever, that the actual
innocence exception should “remaimeg’aand “only be applied in
the ‘extraordinary case.’[d. at 321, 513 U.S. 298, 115 S.Ct. 851,
130 L.Ed.2d 808.

Souter,395 F.3d at 589-90 (footnote omitted). Petitrash@es not meet these standards here.
After an independent review ofdhiecord, the Court does not dets to be so extraordinary a
case as to relieve petitionertos procedural default.
Recommended Disposition
For the reasons tseforth above, it iSRECOMMENDED that this action be
DISMISSED.
Procedur e on Objections
If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and sesmeall parties written objections to those specific
proposed findings or recommendations to \Whoebjection is made, together with supporting
authority for the objection(s). Aifige of this Court shall makeda novodetermination of those
portions of the report or specified proposed firgdi or recommendations to which objection is

made. Upon proper objections, a judge of this Camay accept, reject, or modify, in whole or in
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part, the findings or recomendations made herein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions. 2&8).S.C. 636(B)(1).

The parties are specifically advised that failure to object t&éport and
Recommendatiowill result in a waiver of the right tbave the district judge review tReport
and Recommendation de noaod also operates as a waiveth# right to appeal the decision of
the District Court adopting thReport and Recommendati@ee Thomas v. Ard74 U.S. 140
(1985); United States v. Walter838 F.2d 947 (B Cir. 1981).

The parties are further advisttt, if they intend to filean appeal of any adverse
decision, they may submit arguments in any dimes filed, regarding wéther a certificate of

appealability should issue.

/s/Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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