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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
KEIMARKUS WOODARD,
Plaintiff, Civil Action 2:16-cv-704
Judge Algenon L. Marbley
V. Magistrate Judge Chelsey M. Vascura

DAVID WINTERS, etal.,

Defendants.

REPORT AND RECOMMENDATION

Plaintiff, Keimarkus Woodard, an Ohionrate proceeding without the assistance of
counsel, brings this civil rights action und& U.S.C. § 1983, allegg that Defendants,
employees of Ross Correctional Facility (“RCUJilized excessive force against him and were
deliberately indifferent to his geus medical needs in violatiai the Eighth Amendment to the
United States Constitution. This matter is before the Court for consideration of Plaintiff's and
Defendants’ cross Motions for Summary Judgment. (ECF Mband 80.) Having considered
both Motions and all tated briefing, it iIRECOMMENDED that Defendants’ Motion be
GRANTED IN PART AND DENIED IN PART and that Plaintiff's Motion b®ENIED. The
Court has also screened the claims upoithvBefendants have not moved for summary
judgment pursuant to 28 U.S.C. § 1915(e), and fuRECOMMENDS that Plaintiff's claim
for deliberate indifference teerious medical needs B&SMISSED pursuant to § 1915(&nd

that his excessive force claim premised upofebéants’ alleged failure to permit him to

! Plaintiff sues Defendants J. Elkins, J. Evadunter Sexton, and Mwinters in both their
official and personal capacitiegPl.’s Am. Compl., ECF No. 61.)
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decontaminate following administration of oleoresin capsicum spray (“OC spray”) be permitted
to proceed.
. BACKGROUND

This action arises from events that aced on October 11, 2015. &lparties’ versions
of events are highly disputed.

A. Plaintiff's Version of Events

Plaintiff alleges that on the date in questi@engaged in a “physical altercation” with
Defendant J. Elkins, a correctioafficer at RCI, in an area diie prison known as Unit 7-B.
(Pl’'s Am. Compl. 2, ECF No. 61.) AccordingRtaintiff's Amended Complaint, the altercation
ended when an unidentified corrections offisprayed Plaintiff in the “facial area” with OC
spray and placed him in handcuffdd.Y Once restrained, Plaintiffileges Elkins and Defendant
H. Sexton, another corrections officer at RCtagged him out of Unit 7-B to a supervisor’'s
office. (d.) At this time and throughout the remder of the relevant time period, Plaintiff
alleges he complied with Defendanbrders and that he was rmhaving in an aggressive or
threatening manner.

Plaintiff alleges that notwithstanding liempliant behavior while en route to the
supervisor’s office, Elkins anflexton “physically assaulted [him] by repeatedly hitting [him] in
the facial area with there (sic) handsld.Y Defendants Sexton and Elkins then allegedly
brought Plaintiff into the supervisor’s office wieethey, along with othraunidentified officers,
punched Plaintiff again and kicked him “with their feet when [he] felld.) ( Plaintiff alleges
that Elkins and Sexton thereafter escorted hia holding cell despitkis request for medical
treatment and “water to wash the [OC spraw of [his] facial area and wounds.ld(at 3.)

According to the Amended Complaint, officers IBfaintiff in the holding cell without medical
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treatment or a means to decontaminate fortt385 minutes” before Defendant J. Evans, a
sergeant at RCI, supervised PIditgiescort to the infirmary. 14.)

Once in the infirmary, according to the Amiked Complaint, Evans and Defendant R.N.
Winters, a nurse at RCI, began “punchinggimg[,] and kicking” Plaintiff. {d.) Rather than
provide medical treatment or decontaminationtfi@ OC spray, Plaintiff alleges, Evans and
Winters “used that time [in the infirmary] farther assault [him] because of the physical
altercation [he] had with Defendant J. ElIkins” earlier that d&y.) (According to his Amended
Complaint, Plaintiff sufferedarious physical injuries asrasult of Defendants’ assaults,
including a “black eye that was swollen, a sppen forehead, busted nose and split open lip.”
(Id.) At an unidentified later da, Plaintiff was transferred ®outhern Ohio Correctional
Facility and later to the Ohio &k Penitentiary where he remaamnfined today.

B. Defendants’ Version of Events

Defendants submit that on the date insiio®, nonparty Tammy Smith, an officer at
RCI, verbally confronted Plaintiff in Unit 7-Begarding suspicious ity in his cell.
Defendants assert that Plaihtised aggressive language wiilfificer Smith, causing her to
order him to stand on the wall. Elkins thereafirrived on the scenadordered Plaintiff to
proceed to the dayroom. Defendants represeniineh Elkins attempted to escort Plaintiff to
the dayroom, Plaintiff pulled away, prompting Elkins to attempt to restrain him. At that point, a
physical altercation ensued betwn Plaintiff and Elkins, duringhich Plaintiff punched Elkins
in the head “dozens of times(Defs.” Mot. 3, ECF No. 80.) Ding the altercatin, according to
Defendants, Elkins “made multiple thrusts at [Plaintiff] to subdue hial)) Ultimately,

Sexton arrived on the scene, gma Plaintiff with OC spray, and used handcuffs to restrain

Plaintiff.



Although Defendants concede that Elkins &ecton subsequently escorted Plaintiff
from Unit 7-B to a supervisor’s office, theyrdeusing physical force agnhst Plaintiff at any
point after he was restrainadd the altercation with Elkirended. Defendants submit that
Elkins and Sexton later brought Plaintiff teegregation cell, aftevhich Evans escorted
Plaintiff to the infirmary where he was examirn®dNurse Winters. Nurse Winters noted left
eye edema and left forehead edema.

Evans and Winters both deny using physfoate against Plaintiff at any time on
October 11, 2015, other than Evans placing his harRlantiff's arm while escorting him to the
infirmary. Defendants deny that Plaintiff requegstedical attention any point during these
encounters and represent that he refused medsediment once in the infirmary. Defendants
further deny that Plaintiff exhibited a need foedical treatment at any point prior to being
brought to the infirmary or while in the infirmar Defendants do not indicate whether, when, or
if they provided Plaintiff an opportunity teedontaminate following the administration of OC
spray.

Although Defendants concede Plaintiff suffereaBivg to his left eye and left forehead
and a black eye, they maintain that “the only plaleséxplanation” for these injuries is that “the
left side of [Plaintiff's] face made contact widlither the floor or someone’s body part (likely
Officer Elkins) during the melee” between Pldinéind Elkins. (Defs.” Mot. 6, ECF No. 80.)
Defendants acknowledge, however, that particular notable jab [to Plaintiff] can be identified
on the video” footage that captured the altercation, which Defendants have submitted to the
Court for review. Id.)

C. Procedural History

Plaintiff filed this action, moving for leave to proceadorma pauperison July 20,
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2016. (ECF No. 1.) The Court grantedinisorma pauperisnotion, causing Plaintiff's
Complaint to be filed on July 22, 2016. (ECF N9. Plaintiff subsequently sought leave to file
an Amended Complaint, which the Court grantadising his Amended Complaint to be filed on
January 3, 2017. (ECF No. 61.) In his Arded Complaint, Plairit names four RCI
employees as Defendants, inahglOfficer Sexton, Gicer Elkins, Officer Evans, and Nurse
Winters, in both their individual and officiahpacities. The Court construes Plaintiff’s
Amended Complaint as asserting claims unddd &C. 1983 for excessive force and deliberate
indifference to serious medical needs in viaatof the Eighth Amendment to the United States
Constitution. Plaintiff seeks compensatory and punitive damages, as well as a declaration that
Defendants’ actions violated his constitutionghts. Plaintiff filedhis Motion for Summary
Judgment on October 10, 2017. Defendants filed their cross Moti@ufomary Judgment on
November 1, 2017. Both motions are now riperésiew. The Court alsscreens those claims
upon which Defendants did not move for summadgment pursuant to 28 U.S.C. 8§ 1915(e).
[I. MOTIONS FOR SUMMARY JUDGMENT

A. Summary Judgment Standard

Under Federal Rule of Civil Procedure 58]tg court shall grant summary judgment if
the movant shows that there is no genuine déspstto any material fact and the movant is
entitled to judgment as a matterlafv.” Fed. R. Civ. P. 56(a). “The moving party has the initial
burden of proving that no genuine issue of matdact exists, and the court must draw all
reasonable inferences in the lightshéavorable to the nonmoving partyStansberry v. Air
Wisconsin Airlines Corp 651 F.3d 482, 486 (6th Cir. 2011ntérnal quotations omitted); cf.
Fed. R. Civ. P. 56(e)(2) (providing that if a pydifiails to properly address another party’s

assertion of fact” thethe Court may “consider ¢hfact undisputed for purpes of the motion”).
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The burden then shifts to the nonmoving p#otyset forth specifi facts showing that
there is a genuine issue for trialknderson v. Liberty Lobby, Inct77 U.S. 242, 250 (1986).
“The evidence of the non-movant is to be belt\and all justifiable infieences are to be drawn
in his favor.” Id. at 255 (citation omitted). “The norovant must, however, do more than
simply show that there is someetaphysical doubt as to the madéfacts, . . . there must be
evidence upon which a reasonabley joould return a verdict in favor of the non-moving party to
create a genuine disputel’ee v. Metro. Gov’t of Nashville & Davidson Cn#32 F. App’x
435, 441 (6th Cir. 2011) (internal gatibn marks and citations omittedge alsd-ed. R. Civ. P.
56(c) (requiring a party maintainirigat a fact is genuinely disputéal “cit[e] to particular parts
of materials in the record”). “When a mmti for summary judgment is properly made and
supported and the nonmoving party fails to respaitidl a showing suffi@nt to establish an
essential element of its case, summary judgment is appropritiEnsberry651 F.3d at 486
(citing Celotex Corp. v. Catretd 77 U.S. 317, 322—-23 (1986))

B. Analysis

Plaintiff posits that summary judgmenthis favor is proper on each of his claims
because the evidence conclusively establisfedtafendants utilized excessive force against
him and were deliberately indiffereto his serious medical needdefendants assert that they
are entitled to summary judgment on Pldiistexcessive force claims premised upon
Defendants’ alleged beatingsPfaintiff for three reasons,dtuding because (1) Plaintiff's
claims against them in their official capgcare barred by the Eleventh Amendment to the
United States Constitution; (2) Plaintiff has adduced no credible evidence that Defendants
utilized excessive force against him; and (&ythre entitled to qualdd immunity. Defendants

have not moved for summary judgment on Riéfis Eighth Amendment claims premised upon
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Defendants’ alleged failure to provide medicafe or an opportunity for decontamination
following administration of OC spray. The Cbuaonsiders each oféhparties’ respective
arguments below.

1. Plaintiff's Claims Against Defendants in Their Official Capacity

Defendants assert that the Eleventh Amendrbars Plaintiff's claims against them in
their official capacity. The undersigned agrees.

The Eleventh Amendment operates as a b#ederal-court jurisdiction when a private
citizen sues a state or its instrumentalitiafess the state has given express cons&nhurst
St. Sch. & Hosp. v. Halderma#65 U.S. 89, 100 (1983)awson v. Shelby Cnfy211 F.3d 331,
334 (6th Cir. 2000). A suit against a state offianahis or her officialcapacity is “not a suit
against the official but rather is a suit againstdfficial’s office,” and is therefore “no different
from a suit against the State itseliVill v. Mich. Dep’t of State Policgl91 U.S. 58, 71 (1989).
“There are three exceptions to sovereign imryuiil) when the state has waived immunity by
consenting to the suit, (2) when Congress éxpressly abrogatdde states’ sovereign
immunity, and (3) when the doctrine set forthex Parte Young209 U.S. 123, 28 S.Ct. 441, 52
L.Ed. 714 (1908), applies.Boler v. Earley 865 F.3d 391, 410 (6th Cir. 2017) (citation omitted).

None of the three exceptions apply here. tFiBhio has not waived sovereign immunity
in federal court.”Mixon v. State of Ohjdl93 F.3d 389, 397 (6th Cir. 1999). Second, “Section
1983 does not abrogate Eleventh Amendment immunBypler, 865 F.3d at 410 (citingill,

491 U.S. at 66). Finalljgx Parte Youngloes not operate to savertiff's official capacity
claims. TheEx Parte Youngxception to sovereign immunitylavs a plaintiff “to bring claims
for prospective relief against state officials suethair official capacity to prevent future federal

constitutional or statutory viations, regardless of whether cdimapce might have an ancillary
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effect on the state treasuryBoler, 865 F.3d at 412 (interngliotation marks and citation
omitted). The exception applies where the pitiialleges “an ongoing \lation of federal law
and seeks relief properly chatagzed as prospective.’Dubuc v. Mich. Bd. of Law Exam;rs
342 F.3d 610, 616 (6th Cir. 2003) (quotiMgrizon Md., Inc. v. Pub. Serv. Comm’n of. M&B5
U.S. 635, 645 (2002)). Applied hekex Parte Youngs inapplicable because Plaintiff neither
alleges any ongoing violations nor seeks armgcHie injunctive relief in his Amended
Complaint. SeeAm. Compl., ECF No. 61.) Moreover,dttiff’'s subsequent transfer to
another institution would rendany such claims for prospective injunctive relief modee
Sossamon v. Texak31 S.Ct. 1651, 1669-70 (2011) (citations omitted) (“A number of . . . suits
seeking injunctive relief have been dismissethast because the plaintiff was transferred from
the institution where the alleged violatiaok place prior to adjudication on the meritssgg,
e.g., Kensu v. Haigl87 F.3d 172, 175 (6th Cir. 1996) (inmateéquest for injunctive relief
moot upon transfer from relevant prisoAjpdur-Rahman v. Mich. Dep’t of Cor65 F.3d 489,
491 (6th Cir. 1995) (samée)avado v. Keohan®92 F.2d 601 (6th Cir. 1993) (same).

Accordingly, it SRECOMMENDED that the Court grant summary judgment in
Defendants’ favor on Plaintiff's claims agat them in their official capacity.

2. Plaintiff's Eighth Am endment Claims Against Defendants in Their
Individual Capacity

The Court next considers (1) Plaintiff's ¢fes against Defendants Elkins and Sexton for
allegedly beating him while en route to theervisor’s office and while he was in the
supervisor’s office; (2) Plaintiff's claims amst Defendants Evans and Winters for allegedly
beating him in the infirmary; {3efendants’ assertion thaethare entitled to qualified

immunity on the first two sets of claims; a@) Plaintiff's remaining claims relating to



Defendants’ alleged failure to providerhthe opportunity to decontaminate following
administration of OC spray.

a. Plaintiff's Excessive Force ClaimAgainst Elkins and Sexton for
Punching and Kicking Him

Plaintiff insists that summarygilgment in his favor is propen his claims against Elkins
and Sexton for excessive force because the evidence conclusively establishes that these
Defendants assaulted him en route to the sumeivisffice and while he was in that office.
Defendants also seek summary judgment on thaseglinsisting that Bintiff “cannot present
any evidence that [Elkins and Sexton] used angegfagainst him after [Plaintiff's] initial assault
on Officer Elkins,” and argue #t any force used during the altercation with Elkins was
reasonable and necessary. (Defs.” MOEQF No. 80.) For the following reasons, the
undersigned concludes that a genuine issue ofrialafi@ct exists as to whether Elkins and
Sexton used excessive force against Plaimtiffiolation of the Eighth Amendment.

“The Eighth Amendment prohibition on crueid unusual punishment protects prisoners
from the ‘unnecessary and mtan infliction of pain.” Barker v. Goodrich649 F.3d 428, 434
(6th Cir. 2011) (quotingVhitley v. Albers475 U.S. 312, 319 (1986)). “Whether [a defendant’s]
alleged conduct constitute[s] excessive force in violation of the Eighth Amendment depends on
‘whether force was applied in a good-faith effortiiaintain or restore sicipline, or maliciously
and sadistically to cause harmId. (quotingHudson v. McMillian 503 U.S. 1, 7 (1992)).
Relevant factors in this analysis include “theed for application of force, the relationship
between that need and the amount of faised, the threat reasonably perceived by the
responsible officials, and any efforts made to temper the severity of a forceful respgdnged

States v. Bunké&12 F. App’x 760, 765 (6th Cir. 2011). A claimant need not establish a



“significant injury” to provean excessive-force violationVilkins v. Gaddy130 S.Ct. 1175,
1178 (2010). The Supreme Court, however, has cautitnae the extent dhe injury is still
meaningful in the analysis:
This is not to say that the “absence of serious injury” is irrelevant to the Eighth
Amendment inquiry.ld. at 7, 112 S.Ct. 995. “[T]he extent of injury suffered by
an inmate is one factor that may suggesiether the use dbrce could plausibly
have been thought necessary’arparticular situation.” Ibid. (quotingWhitley,
475 U.S. at 321). The extent of injunyay also provide somiadication of the
amount of force appliedAs we stated ilHudson not “every malevolent touch by
a prison guard gives rise to a federal canfsaction.” 503 U.S. at 9. “The Eighth
Amendment’s prohibition of ‘crueland unusual’ punishments necessarily
excludes from constitutional recognitiocsle minimisuses of physical force,
provided that the use of force is not afsort repugnant tthe conscience of
mankind.” Ibid. (some internal quotation marks omitted). An inmate who
complains of a “push or shove” that causes no discernible injury almost certainly

fails to state a valid excessive force claitibid. (quotingJohnson v. Glick481
F.2d 1028, 1033 (2d Cir.1973)).

Here, both parties have adduced sufficiemi@wce to demonstrate the existence of a
genuine issue of materitdct as to whether Elkins and Sexton used excessive force against
Plaintiff while en route to the supervisor’s office and while Plaintiff was in the supervisor’s
office.

For his part, Plaintiff first submits a dachtion from former RCI inmate Bryshawn
Dodds in support of his claim. (Pl.’s Md&x. 1, 47-48, ECF No. 70-1.) According to the
declaration, Dodds was also involivim the physical altercation thegsulted in Plaintiff being
escorted to the supervisor’s office on Octobkr2015. Dodds declardsgat he and Plaintiff
both “were taken to the Capt. Office” following takercation, and that they were both “beat on
the way there.” Ifl. at 47.) Dodds goes on to state tfajhen we got to the Capts. Office

[Plaintiff] was taken in first,” and Dodds “stad hearing [Plaintiff] yelling in pain.”1d. at 47-
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48.) Dodds further declares thegt saw Plaintiff’'s face before the two were escorted to the
supervisor’s office and it exhibited no “scarsbteeding,” but when Plaintiff emerged from the
supervisor’s office, “he had ékd (sic) and black eyes.1d()

As further support for his claim, Plaiftpoints to a photograph taken after he was
transported to Southern Ohio I@ectional Facility, which depictsbvious injuries to Plaintiff’s
left eye, as well as Nurse Winters’ medical mepahich documents swelling to Plaintiff's left
eye and left forehead. Plaintiff maintains tthegt video footagef his altercation with Elkins
shows there was no physical comtatth his face dung that encounterna argues that this
demonstrates the facial injuries mbsive occurred later, as he alleges.

Defendants insist that the fg@ng evidence fails to creaéegenuine issue of material
fact. First, Defendants submit viegd interrogatory answers and ecident report from Elkins
and Sexton in which they both deny utilizing foegminst Plaintiff after Plaintiff was restrained
following his altercation with Kins. Plaintiff's facial injuies, they contend, were “most
certainly sustained during thed@o-taped incident,” where Plaffitwrestl[ed] with Defendant
Elkins.” (Defs.” Op. 6, ECF No. 86.) Defendamhaintain that the force used during that
altercation was a reasonabledd'necessary response to [Ptdfis] minutes long assault on
Elkins where he punched him in the head donénisnes.” (Defs.’ Mot. 10, ECF No. 80.)

Defendants urge the Court to disregard Doddslaration as unsupported by the record.

2 Plaintiff also cites to his Amended Complaio support his claim; however, at the summary
judgment stage, Plaintiff may not rely orethllegations in his Amended Complaint to
substantiate his claim$See Harvey v. Campbell Cty., Tetb3 F. App’x 557, 561 (6th Cir.
2011). A verified complaint, signed under penaltypefjury, may be considered as an affidavit
would be. El Bey v.Roop, 530 F.3d 407, 414 (6th Cir. 2008). Plaintiff's Amended Complaint
was not verified, however, so the Court may resign it any weight. Th€ourt invited Plaintiff
to submit proper, admissible evidence intiertsupport of his Motion (ECF No. 98), but he
failed to do so.
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Specifically, Defendants insist that although Dodds “insinuates thextdhfPlaintiff] were
escorted together” to the supervisor’s offites officer who escorted Dodd swore that they
followed “far behind” Plaintiff such that Plaifitiwas outside of Dodds’ ew during the escort.
(Defs.” Op. 11, ECF no. 86.) Defendants alsmptn statements by nonparty Officer Cash
indicating that he escad Dodds not to the supervisor’s office as Dodds maintains, but rather
straight to the infirmary, foreclosy any possibility that Dodds calihave seen or heard Plaintiff
being beaten as he contends.

The undersigned concludes that the foreg@vidence creates a genuine issue of
material fact as to whether Elkins and Sexton pedcand kicked Plaintiff while en route to the
supervisor’s office and while Plaintiff was tinat office, as Plaintiff alleges. Although
Defendants insist that the forased against Plaintiff duringsaltercation with Elkins was
reasonable, Plaintiff's claims agi:ot from force used during thetercation, butather alleged
force usedhfterthat altercation when Platiff was restrained, compliant, and behaving in a non-
aggressive, non-threatening manner. At the dame Defendants deny that any force was used
after the altercation with Elkinsnded. With respect to thesenflicting versions of events,
Dodds, on the one hand, and Elkins, Suxon,@ash, on the other, provide contradictory
statements that prevent summprgggment for either party.

Further, despite Defendants’ contrary stence, the undersigned finds nothing in the
record that conclusively forecloses Dodds’'sien of events. lfact, although Defendants
maintain that Dodds was escorted to the supargisffice “far behind” Plaintiff preventing him
from witnessing any assault on Plaintiffethideo evidence submitted to the Court shows
Officer Cash escorting Dodds out of Unit 7-Bsly behind Plaintiff. Although a jury may

ultimately be persuaded by Officer Castgstimony that Dodds became uncooperative once
12



outside the camera’s view, causing them to fall et flaintiff, a jury, nothis Court, must make
that determination.

Finally, contrary to Defendasitposition, the video footagmnstrued in the light most
favorable to Plaintiff fails to conclusively estahl that Plaintiff sustained the facial injuries
during his altercation with Elkins. The undersidragrees with Defendanthat “no particular
notable jab can be identified on the video” tauld account for Plairffis injuries. (Defs.’

Mot. 6, ECF No. 80.) This, coupled with thdditional evidence identified above and Dodds’
statement that Plaintiff had no \b& injuries to his face when he was escorted from Unit 7-B, is
sufficient for Plaintiff’'s claim to survie summary judgment. Accordingly, it is
RECOMMENDED that both Plaintiff's and DefendantMotions for Summary Judgment be
DENIED as to Plaintiff's Eighth Amendment clairagainst Elkins and Sexton for excessive use
of force.

b. Plaintiff’'s Excessive Force ClaimAgainst Evans and Winters for
Punching and Kicking Him in the Infirmary

The undersigned concludes, however, thatreary judgment in favor of Defendants is
proper on Plaintiff's claim that Evans and Wirstettilized excessive force against Plaintiff by
punching and kicking him while he was in thérimary. Aside from the allegations in his
unverified Amended Complaint, which the Cbaannot consider for purposes of summary
judgment, the only evidence Plaintiff adducesupmort of his claim is a declaration from Dodds
stating that Plaintiff told Doddsse was beaten in the infirmary. (Pl.’s Mot. Ex. 1, 47, ECF No.
70-1.) Plaintiff's statement tDodds constitutes hearsa$eeFed. R. Evid. 801(c)(1). Plaintiff
has offered the statement in an attempt to prove the truth of the matter asserted, namely, that he

was beaten while in the infirmanbeeFed. R. Evid. 801(c)(2). Plaintiff's statement to Dodds is
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prima facieinadmissible for that purpose. Fed. R. Evid. 8¥#& alsdAlpert v. United States
481 F.3d 404, 409 (6th Cir. 2007) (“[E]vidence submitted in opposition to a motion for
summary judgment must be admissible. Heaes@égence . . . must be disregarded.” (quoting
U.S. Structures, Inc. v. J.P. Structures, JA80 F.3d 1185, 1189 (6th Cir. 1997) (alteration in
original))). Accordingly, because Plaintiff himled to adduce admissible evidence in support of
his claim that Evans and Winters beat him in the infirmary RE€OMMENDED that
Defendants’ Motion foSummary Judgment B8RANTED and Plaintiff's Motion for Summary
Judgment b®ENIED as to this claim.

c. Qualified Immunity

The Court must next consider Defendants’ argat that they are entitled to qualified
immunity. Given the conclusion that summary joeignt is proper on Plairfits official capacity
claims and his excessive force claims againsinB\and Winters for allegedly beating him in the
infirmary, the undersigned finds it unnecessary to consider whether qualified immunity applies
to those claims. The undersigned recommendghkatourt decline tgrant qualified immunity
with regard to Plaintiff's excessiverfte claims against Elkins and Sexton.

“Qualified immunity balances two importantémests—the need to hold public officials
accountable when they exercise power irresiphnand the need to shield officials from
harassment, distraction, and liability whtey perform their duties reasonablyP?earson v.
Callahan 555 U.S. 223, 231 (2009). “Under the dowtrof qualified immunity, ‘government
officials performing discretionary functions generally are shielded from liability for civil
damages insofar as their conduct does not viclately established statutory or constitutional
rights of which a reasonable person would have knowRltifllips v. Roane Countyp34 F.3d

531, 538 (6th Cir. 2008) (quotirdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “[Q]ualified
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immunity applies regardless of eftier the government officialeror is a mistake of law, a
mistake of fact, or a mistake basedmixed questions of law and factld. (internal quotation
marks and citations omitted). The determinatiowlbéther a government official is entitled to
gualified immunity involves two inquiriesMiller v. Sanilac County606 F.3d 240, 247 (6th Cir.
2010). “First, viewing the facts ithe light most favorable to ¢hplaintiff, has the plaintiff
shown that a constitutional vation has occurred? Second, wastilght clearly established at
the time of the violation?’ld. (internal quotation marks and ¢itms omitted). The Court need
not consider thesaquiries sequentiallyJones v. Byrne$85 F.3d 971, 975 (6th Cir. 2009)
(citation omitted).

In this case, the undersigned concludes thanh&land Sexton are nentitled to qualified
immunity on Plaintiff's excessive force clappnemised upon his allegations that they punched
and kicked him en route to and while he was engtpervisor’s office. First, it is undisputed
that the right to be free from excessive force wiearly established at the time of the alleged
violation. Kostrzewa v. City of Troy247 F.3d 633, 641 (6th Cir. 2001) (citations omitted) (“This
circuit has held that the right to be free from excessive force . . . is a clearly established right for
purposes of the qualified immunity analysis.9econd, as set forth abowaintiff's version of
the facts, if taken in a light mofgvorable to Plaintiff, demonsties Elkins and Sexton utilized
excessive force in violation of the Eighth Ameraith Thus, because a jury must resolve the
factual disputes before theo@t can decide whether Defendants utilized excessive force,
gualified immunity is nbappropriate.

Defendants’ arguments to the contrary are tsyssive. Defendants maintain that they
are entitled to qualified immunityecause “any reasonable coti@tal officer would believe it

lawful to subdue an inmate who repeatedly peadch fellow officer.” (Defs.” Mot. 14, ECF No.
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80.) Defendants’ assertion lacks merit becauseptemised upon their owdisputed version of
the facts, namely, that Defendants’ use ofdéowas confined to Plaintiff’s altercation with
Elkins. For purposes of this difeed immunity analysis, however, the Court must “view[] the
facts in the light most favorable to” Plaiifitias with any motion for summary judgmemliller,
606 F.3d at 247. Where, as here, the reasenabs of the force utilized turns upon which
party’s version of the facts &ccepted, a court should noagt summary judgment on qualified
immunity grounds.See Murray-Ruhl v. Passinaui46 F. App’x 338, 343 (6th Cir. 2007)
(internal quotation marks and case citation omitted) (“[I]f the legal question of [qualified]
immunity is completely dependant upon whigw of the facts is accepted by the jury, the
district court shoulahot grant [qualified] immunity . . . .”YSova v. City of Mt. Pleasarit42 F.3d
898, 903 (6th Cir. 1998) (citations omitted) (expiiag that where “qualified immunity turns
upon which version of the facts one accepts, thg juot the judge, must determine liability”).

For these reasons, itRECOMMENDED that Defendants’ request for qualified
immunity beDENIED.

d. Plaintiff's Remaining Claims

Plaintiff further alleges thddefendants violated his cditational rights by denying him
prompt medical care to treat thffects of OC spray and by failing to promptly permit him to
decontaminate after officers administered O@gp Importantly, Plaintiff does not allege that
Defendants’ use of OC spray itself constitidgsessive force (nor does the evidence suggest
that it does). Rather, Plaintiff's claim arisesefpfrom Defendants’ &ged failure to provide
prompt medical treatment and an opportunitdeégontaminate following the use of OC spray,
despite Plaintiff’'s requests.

Defendants did not move for summary judgment on this claim. Rather, Defendants
16



addressed this claim for the first time in their yeplief only after Plaintiff raised their failure to
move on this claim in his opposition brief, ewdipugh Plaintiff moved foaffirmative summary
judgment on this claim nearly one mbritefore Defendants filed their MotidnThis Court has
held that a party moving for summary judgmestconfined to those grounds raised in its
motion and initial memorandum in support inatsempt to obtain summary judgmenRbss v.
Choice Hotels Int’l, InG.882 F. Supp. 2d 951, 958 (S.D. Ohio 2012) (qudtinged Tel. Co. of
Ohio v. Ameritech Servs., In&No. 2:10-cv-249, 2011 WL 53462t *3 n.2 (S.D. Ohio Jan. 7,
2011) ("[A] reply brief is not tk proper place to raise @sue for the first time.”))see also
Books-A-Million, Inc. v. H&H Enter.140 F. Supp. 2d 846, 859 (S.D. Ohio 2001) (denying the
plaintiff's request for summary judgment on various of the defendant’s affirmative defenses
where the plaintiff raised the request foe first time in a reply brief).

Because Defendants failed to move famsuary judgment on this claim, it is
RECOMMENDED that their request for summary judgment made for the first time in their
reply brief beDENIED. As for Plaintiff's request foaffirmative summary judgment on this
claim, the undersigned notes that Plaintiff feaked to submit admissible evidence in support of
his claim, despite the Court’svitation for him to do so (ECFd 98), and instead relies solely
on his unverified Amended Complaint to suppost ¢laim. Because the Court cannot consider
Plaintiff's unverified Amended Complaint greciding summary judgnm, it is further
RECOMMENDED that Plaintiff's Motion for SummarJudgment on this claim also be
DENIED.

lll. 28 U.S.C. § 1915(e) SCREEN

3Nor did Defendants address this claim in thgiposition to Plainti's Motion for Summary
Judgment.
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The Court’s inquiry does not end there. Plaintiff proceeds in this antfonma
pauperis which places the Court unda continuing duty to disres claims if at any time it
determines the claims fail to state a claim on Whedief may be grantedConsistent with that
duty, the undersigned considers whether PEigsmtemaining claims fail to state a claim.

A. 28 U.S.C. § 1915(e) Standard

Congress enacted 28 U.S.C. § 1915, the fedefatma pauperistatute, seeking to
“lower judicial access lvaers to the indigent."Denton v. Hernande504 U.S. 25, 31 (1992).
In doing so, however, “Congress recognized thétigant whose filing feesind court costs are
assumed by the public, unlike a paying litigant, lacks an economic incentive to refrain from
filing frivolous, malicious, orepetitive lawsuits.”” 1d. at 31 (quotindNeitzke v. Williams490
U.S. 319, 324 (1989)). To address this concgamgress included subsection (e) as part of the
statute, which provides in pertinent part:

(2) Notwithstanding any filing fee, or any panti thereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that—

(B) the action or appeal--
(1) is frivolous or malicious;
(i) fails to state a claim on whicrelief may be granted; or . . . .
28 U.S.C. § 1915(e)J@B)(i) & (ii); Denton 504 U.S. at 31. Thus, § 1915(e) requsea sponte
dismissal of an action upon the@t's determination that the aai is frivolous or malicious, or
upon determination that the action fails toestatclaim upon which relief may be grant&ee
Hill v. Lappin, 630 F.3d 468, 47071 (6th Cir. 2010) (applytregleral Rule of Civil Procedure

12(b)(6) standards to reawv under 28 U.S.C. 88 191%khd 1915(e)(2)(B)(ii)).
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To survive a motion to dismiss for failuregtate a claim under Rule 12(b)(6) of the
Federal Rules of Civil Procedure, a plaintiff must satisfy the basic federal pleading requirements
set forth in Federal Rule of GiProcedure 8(a). Under Rule §(@), a complaint must contain a
“short and plain statement of the claim showirgf the pleader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). Although this pleading standdoes not require “detailed factual allegations,’ .
.. [a] pleading that offers ‘labelnd conclusions’ or ‘a formulaiecitation of the elements of a
cause of action,” is insufficientAshcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBegll
Atlantic Corp. v. Twomby550 U.S. 544, 555 (2007)). Further, a complaint will not “suffice if it
tenders ‘naked assertion[s]’ devoid‘ffrther factual enhancement.td. (QquotingTwombly
550 U.S. at 557). Instead, to survive a motiodismiss for failure to state a claim under Rule
12(b)(6) of the Federal Rules of Civil Procegluta complaint must contain sufficient factual
matter . . . to ‘state a claim to relief that is plausible on its fadd.{quotingTwombly 550
U.S. at 570). Facial plausiltyt is established “when the phdiff pleads factual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.” Id. In considering whether this facial plabiity standard is met, a Court must
construe the complaint in the light mostdeable to the non-moving party, accept all factual
allegations as true, and make reasonalidgences in favor of the non-moving parfjotal
Benefits Planning Agency, Inc.Anthem Blue Cross & Blue Shiegb2 F.3d 430, 434 (6th Cir.
2008) (citations omitted). The Court is noquéed, however, to accept as true mere legal
conclusions unsupported by factual allegatioigal, 556 U.S. at 678 (citingjwombly 550
U.S. at 555). In addition, the Court holat® secomplaints “to less stringent standards than
formal pleadings drafted by lawyers.Garrett v. Belmont Cnty. Sheriff's Dep374 F. App’X

612, 614 (6th Cir. 2010) (quotirgaines v. Kerner404 U.S. 519, 520 (1972)).
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B. Plaintiff's Claims Upon Which Defendants Did Not Seek Summary Judgment

Here, Plaintiff alleges that he requestediioal treatment and “water to wash the [OC
spray] out of [his] facial area and wounds,” budtthe was denied his request and instead placed
in a segregation cell without access to wat&m. Compl. 3, ECF No. 61.) After “30-45
minutes,” according to the Amended Complaifiicers brought Plaintiff to the infirmary but
“did not give [him] medical treatment” for the OC spray while he was théde. Rlaintiff
alleges that rather than treat the effectthefOC spray, Defendants Evans and Winters “used
that time to further assault [him] because ofghgsical altercation [he] had with Defendant J.
Elkins.” (Id.)

Having considered these allegations, the undeesigoncludes that Plaintiff has failed to
state an Eighth Amendment claim for deliberatifference to seriousiedical needs arising
from Defendants’ alleged failute provide immediate medical att®n to treat the effects of
OC spray. Plaintiff has, however, stated aghii Amendment claim for excessive force arising
from Defendants’ alleged failure to allow htmpromptly decontaminate following the use of
OC spray.

1. Deliberate Indifference to Srious Medical Needs Claim
This Court analyzes the failure to provide medical treatment as a claim for deliberate

indifference to serious medical needs. lwall established thdftlhe Eighth Amendment

“Although the Court is confined to the allegations containddaintiff’'s Amended Complaint
for purposes of considering whether Plaintif6lstated a claim, the undersigned notes that
Plaintiff elaborates iis briefing that the celh which he was placed was poorly ventilated and
had no sink, and that his handsreveuffed behind his back the whole time he was in there,
leaving him “burning from the O8pray effects and [ijncapable to help [himself].” (Pl.’s Op.
14, ECF No. 88.) Plaintiff furthealleges that he requested medtattention to treat the effects
of the OC spray, but Defendants “ignored” his pleas “as mucus hung down [his] nose and tears
covered [his] eyes.” (Pl.'§lot. 12, ECF No. 70.)
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forbids prison officials from unnecessarily andntamly inflicting pain on an inmate by acting
with deliberate indifference towaftis] serious medical needsJones v. Muskegon C{¥25
F.3d 935, 941 (6th Cir. 2010) (internal quotationstted). A claim for deliberate indifference
to serious medical needs “has botleghve and subjective componentAlspaugh v.
McConnel] 643 F.3d 162, 169 (6th Cir. 2011). The Unifdtes Court of Appeals for the Sixth
Circuit has explained:

The objective component mandates safficiently serious medical need.
[Blackmore v. Kalamazoo Cnty390 F.3d 890, 895 (6th Cir. 2004).] The
subjective component regards pnsofficials’ state of mind. Id. Deliberate
indifference “entails something more than mere negligence, but can be satisfied
by something less than acts or omissitmighe very purpose of causing harm or
with knowledge that harm will resultitd. at 895-96 (internal quotation marks
and citations omitted). The prison official must “be aware of facts from which the
inference could be drawn that substantial risk of seus harm exists, and he
must also draw the inference.”

Id. at 896 (internal quotatiomarks and citation omittedBarnett 414 F. App’x at 787—-8&ee
also Jones625 F.3d at 941 (“[T]he prison official musave acted with a state of mind similar
to recklessness. Thus, to prdfie required level of culpability plaintiff must show that the
official: (1) subjectively knew o& risk to the inmate’s healt{f) drew the inference that a
substantial risk of harm to the inmate existand (3) consciously disregarded that risk.”
(citations omitted)).
The Sixth Circuit has also noted that ie ttontext of deliberate indifference claims:
“[W]e distinguish between cases where tloenplaint alleges a complete denial of
medical care and those cases where the claim is that a prisoner received
inadequate medical treatmentWestlake v. Lucas37 F.2d 857, 860 n.5 (6th
Cir. 1976). Where a prisoner alleges only that the medical care he received was
inadequate, “federal courts are geally reluctant to second guess medical
judgments.” Id. However, it is possible for medical treatment to be “so woefully

inadequate as to amount to no treatment at &L.”

Alspaugh 643 F.3d at 169See als@antiago v. Ringle734 F.3d 585, 590 (6th Cir. 2013) (“If
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the plaintiff's claim, however, is based on the nis failure to treat a condition adequately . . .
the plaintiff must place verifyig medical evidence in the record to establish the detrimental
effect of the delay in medical treatment.” (internal quotation marks and citation omitted)). “In
examining whether a claimed injury is ‘suffictnserious’™ to sustai a claim for deliberate
indifference, “courts look to theffectof any delay in treatment caused by an officer’s inaction.”
Vaughn v. City of Lebanpd8 F. App’x 252, 274 (6th Cir. 2001) (emphasis in original).
Specifically, a plaintiff “who complains that delay in medical treatment rose to a constitutional
violation must place verifying nagcal evidence in the record to establish the detrimental effect
of the delay in medical treatment to succedd.”(citing Napier v. Madison Cnty., Ky238 F.3d
739, 742 (6th Cir. 2001).

Moreover, the effects of OC spray, starglalone, fail to indiate an objective,
“sufficiently serious” medical need giving rige constitutionally-mandated medical treatment
where the inmate has access to smaghwater to decontaminat8ee Payne v. GiffoydNo.
1:16-cv-514, 2017 WL 4329631, at {5.D. Ohio Sept. 5, 2017gdopteqd 2017 WL 431543
(S.D. Ohio Sept. 28, 2017) (finding an absencesffficiently serious medical need to treat the
effects of OC spray where the plaintiff was pited to adequately decontaminate following its
use);see also McDougald v. Eshaho. 1:16-cv-497, 2018 WL 1010214, at *31-32 (S.D. Ohio
Feb. 21, 2018)xadoptedNo. 1:16-cv-514 at ECF No. 78 (S.D. Ohio June 15, 2018) (secondhand
contact with OC spray standingpak failed to give rise to asufficiently serious’ medical need
as required for an Eighth Amendment viadati’ where the plaintiff had soap and water
available in his cell for decontamination).

Here, Plaintiff has failed to allege a serionedical need beyond the normal effects of

OC spray. Nor has he alleged any detrimentaliphisffect from the delay in or lack of
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medical care to treat the effectsOC spray. Therefore, the umdigned concludethat Plaintiff
has failed to state a claim forlderate indifference to serioumsedical needs arising from the
alleged delay in or lack of megdil treatment. It is therefoRECOMMENDED that this claim
be DISMISSED pursuant to § 1915(e).

2. Excessive Force Claim Premised Upobefendants’ Alleged Failure to
Permit Decontamination

The Court must next consider whether Defants’ alleged failure to allow Plaintiff
access to water or other suppliesiecontaminate from the Gfpray gives rise to an Eighth
Amendment claim for excessive force. Constriilgerally, Plaintiff asserts this claim against
Defendants Elkins and Sexton for allegedly pigcnd leaving him in a segregation cell for
thirty to forty-five minutes without an oppaitity to decontaminate, as well as Defendants
Evans and Winters for failing to allow hitn decontaminate while in the infirmary.

The standard for an Eighth Amendment exaeskirce violation iset forth above. See
pp. 9-10,supra) Applying that standard, this Court Haedd that prison officials’ failure to
allow an inmate to properly decontaminate afteruke of OC spray canvgirise to an Eighth
Amendment violation.Seee.g, Payne v. GiffordNo. 1:16-cv-514, 2016 WL 4992021, at *4-5
(S.D. Ohio June 30, 2016) (ruling, within the contexaofinitial screen, that the plaintiff stated
a claim where the defendants allegedly “fatedlecontaminate” the plaintiff “after he was
maced, leaving him to suffer the effects o fflepper spray for a prolonged period of time”);
Easley v. LittleNo. 1:14-cv-891, 2015 WL 247929, at *3I065 Ohio Dec. 22, 2014) (finding the
plaintiff's Eighth Amendment claim survivediiial screen where the defendants allegedly
“refus[ed] to allow [the plaitiff] to remove the mace from his eyes and mouth or to obtain

medical decontamination assistance immediately after he was maduiijeqd 2015 WL
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247929, at *3 (S.D. Ohio Jan. 20, 201";Dougald v. BearNo. 1:17-cv-124, 2017 WL
5178764, at *15 (S.D. Ohio Nov. 7, 201@)opteqd 2017 WL 5990121 (S.D. Ohio Dec. 4, 2017)
(concluding that the plaintiff ated an Eighth Amendment claim where he “allege[d] he was
placed in a cell that had no running water arad kie notified defendants of his difficulty
breathing after the pepper spray applicatinr,he was denied ‘decontaminatior™”).

The Sixth Circuit has likewise indicated that the failure to allow an inmate to
decontaminate after administering OC spraygiaa rise to an Eighth Amendment clairSee
Peoples v. BaumamNo. 16-2006, 2017 WL 7050280, at *15 (&h. Sept. 5, 2017) (reversing
grant of summary judgment on Eighth Amendmaaim where evidence demonstrated that the
plaintiff was not permitted to decontaminate for ten days following the administration of OC
spray) (citingDanley v. Allen540 F.3d 1298, 1308 (11th Cir. 2008) (“Although less common
than the direct application &drce, subjecting a prisoner to special confinement that causes him
to suffer increased effects of environmentaidaitions—here, the pepper spray lingering in the
air and on him—can constitute excessive force.”)).

Based on the foregoing authority, the undersigrencludes that Plaintiff has stated a
viable Eighth Amendment excessive force claiamised upon Defendants’ alleged failure to
allow him access to water or other meansdootitaminate following the administration of OC
spray. Although it is uncledow long Plaintiff suffered the eftts of the OC spray before being
given the opportunity to decontaminate (theegkrded Complaint only indicates that it was
something more than “30-45 minutes”) or whettinee circumstances willltimately lead a jury

to conclude that a violation of the Eighth Amdment occurred, Plaintiff has met the pleading

> The undersigned notes thatttDougal this Court analyzed the plaintiff's claim as one for
deliberate indifference to serious medical neeliss distinction, however, makes no difference
to the analysis here.

24



standard for this claim. Accordingly, having clesed the viability of tis claim pursuant to its
continuing duty under 28 U.S.C. § 1915(e), the undersi@iEdOMMENDS that Plaintiff be
permitted to proceed with this claim.

IV. RECOMMENDATIONS

For the reasons set forth above, RECOMMENDED that:

Plaintiff's Motion for Summary Judgment H2ENIED in its entirety;

Defendants’ Motion foSummary Judgment B8RANTED as to (1) Plaintiff's claims
against them in their official capacity, and Raintiff’'s Eighth Amendment claims against
Evans and Winters for allegedly beating Plaintiff in the infirmary;

Defendants’ Motion foSummary Judgment B2ENIED as to (1) Plaintiff's Eighth
Amendment claims against Evans and Winters for allegedly beating Plaintiff en route to the
supervisor’s office and while Plaintiff was irethoffice; (2) Defendast request for qualified
immunity; and (3) Defendants’ request, made ferftlst time in their reply brief, for summary
judgment on Plaintiff's Eighth Amendment claitios failure to provide prompt medical
treatment and an opportunity for decontaatiion following the use of OC spray;

Plaintiff's claim for deliberate indiffieence to serious medical needdH8MISSED
pursuant to 8 1915(e); and

Plaintiff's Eighth Amendment claim premisegon Defendants’ alleged failure to permit
him to promptly decontaminate following theeusf OC spray be permitted to proceed.

V. PROCEDURE FOR OBJECTIONS

If any party objects to thiReport and Recommendation, tparty may, within fourteen

(14) days of the date of this Report, filedaserve on all parties wegth objections to those

specific proposed findings or recommendatitlm&hich objection is made, together with
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supporting authority for the objection(si Judge of this Court shall makeda novo
determination of those portions of the Reporspecified proposed findgs or recommendations
to which objection is made. Upon proper objecti@adudge of this Court may accept, reject, or
modify, in whole or in part, #afindings or recommendations deherein, may receive further
evidence or may recommit this matter to the Muagte Judge with instructions. 28 U.S.C. 8§
636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righthave the Districludge review the Report
and Recommendatiae novo and also operates as a waivethaf right to appeal the decision of
the District Court adopting éhReport and RecommendatidBee Thomas v. Ara74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1S SO ORDERED.

/s/Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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