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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KEIMARKUS O. WOODARD ,

PLAINTIFF , Case No. 2:16-cv-704
Judge Algenon L. Marbley
V. Magistrate Judge ChelseyM. Vascura

R.N. MR. WINTERS, et al.,
DEFENDANTS.
ORDER

Plaintiff, Keimarkus O. Woodard, a state irntema@roceeding without counsel, filed this
action pursuant to 42 U.S.C. 81983 against Defesdatmters, Elkins, Evans, and Sexton, all of
whom were Ross Correctional InstituticiRCI”) employees during the everjiving rise to this
action. The factual and procedural background ofdase is set forth in the Court’s February 9,
2017 Order and is incorporated herein by refezen(ECF No. 31.) In a nutshell, Plaintiff
alleges that Defendants utilizeglcessive force against him irolation of the Eighth Amendment
when they assaulted him and sprayed him with mace on October 11, 2015. This matter is before
the Court for consideration of the following motioR$aintiff's Motions toCompel (ECF Nos. 32,
48, 56); Plaintiff’'s Motion Requesting Subpoena Digery (ECF No. 33), Plaintiff's Request for
an Entry of Default (ECF No. 34), and Plaintiff&otion for Extension of Time to File Dispositive
Motions (ECF No. 59). For the reasons set forth below, Plaintiff’'s MotioriBEED with the

exception of his Motion for Extension of Time, whictKGRANTED.
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A. Plaintiff's Motions to Compel (ECF Nos. 32, 48, 56)

As a threshold matter, each of Plaintiff’'s Mots to Compel must be denied for failure to
satisfy the certification requirement set Fom Federal Rule of Civil Procedure 37.

Rule 37 permits a party to file a motion &or order compelling discovery if another party
fails to respond to discovery reggts, provided that the motiondompel includes a certification
that the movant has, in goodtfg conferred or attempted tomfer with the party failing to
respond to the requests. Fed. R. Civ. P. 37(a)(1). This requirementis not waived simply because
the moving party is an inmapgoceeding without counselSee, e.g., Hughes v. Lavender, No.
2:10-cv-674, 2011 WL 1233481, at *3 (S.Ohio Mar. 29, 2011) (denyingo seinmate’s motion
to compel without prejudice to renewal afRule 37(a)-mandated conference had occurred and
inmate made requisite certificatiorgyeed v. Moore, No. 1:09-cv-043, 2009 WL 3599476, at *1
(S.D. Ohio Oct. 26, 2009) (denyipgo se inmate’s motion to compel, in part, because he failed to
conclude a certification of goddith pursuant to Rule 37(aewisv. Randle, No. C2-01-161,
2002 WL 483542, at *2 (S.D. Ohio Mar. 13, 2002) (sars&)also Ronesv. Schrubbe, 451 F.
App’x 585, 587 (7th Cir. 2011) (affirimg trial court’s denial opro se inmate’s motion to compel
on the grounds that he failed to comply with R8if§¢a)’s requirement théie certify that he had
conferred with the opposing party). Here, nohéhe subject Motions to Compel include a
certification that Plaintiff attmpted to confer in good faith with Defendants regarding the
discovery requests at issue. Rtdf has therefore failed to satisfy the certification requirement
set forth in Rule 37(a).

Plaintiff's March 15, 2017 Motin to Compel (ECF No. 32) BENIED on additional
grounds. In this Motion to Compel, Plaintféeks an order compelling video footage from

various areas of RCI on the day of the incigdastwell as photographs taken by medical personnel
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following the incident. In their Memorandum of Opposition, Defendants submit the declaration
of Bryan Wellinghoff in which he represents thatyotwo videos captured thecident that this is
the subject of this lawsuit and that these gglbave been preserved. (Wellinghoff Aff. 1 4-7,
ECF No. 36-1.) Defendants represent that tmenged for Plaintiff to view the available video
footage. Defendants further represent that tieese produced the photagrh Plaintiff seeks via
his Motion to Compel and also any medical resaelating to his treatemt after the October 11,
2015 incident. The Court concluddst nothing remains to be produced that Plaintiff seeks to
compel via his March 15, 2017 Motion to Compedee Tolliver v. Liberty Mut. Firelns. Co., No.
2:06-cv-00904, 2008 WL 4951792, at * 2 (S.D.i®Nov. 17, 2008) (“A party cannot be
compelled to produce documents which do nottexisvhich it does not possess or control.”).
Plaintiff's March 15, 2017 Motion is therefoBENIED for this additional reason.

In his June 20, 2017 Motion to Compel (ER&. 48), Plaintiff complms that Defendants’
production of his medical file was incomplétecause it did not contain two kites and only
contained records from October 11, 2015 (the datee incident), through April 7, 2017. In
their Memorandum in Opposition, Defendants pointtbat Plaintiff fails to explain why the kites
he seeks would be responsive to his requdestsis medical file. Defendants nevertheless
represent that they will produceethites at issue if they canclate them. The Court concludes
that Defendants’ representatiaesider Plaintiff's requests fordtkites moot. With regards to
records pre-dating the October 1018 incident, Plaintiff asserts thifiese records are relevant to
show that when he had been maced in the pastybsdid not swell. Hppears that Plaintiff is
arguing that the earliercerds are relevant to show thasg Bivollen eyes following the October 11,
2015 incident were attributable to Defendants’afserce other than mace. The Court finds this

argument to be well taken and to supgwaduction of Plaintiff’'s medical recorgsior to the
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October 11, 2015 incident that reflect treatnfelibwing his being maced. The Court, however,
declines to grant Plaintiff’'s June 20, 2017 Matito Compel because he failed to satisfy the
certification requirement set forth Rule 37(a). The Court therefdeXTENDS the discovery
period for thirty days, unt©CTOBER 5, 2017 for thelimited purpose of permitting Plaintiff to
seek his medical recorgsior to the October 11, 2015 incident, but only those records that reflect
treatment after his being macedf Plaintiff demands thes@cords and Defendants refuse to
provide them, he may file a motion to compedgé records on or befatlee extended October 5,
2017 discovery deadline.

Plaintiff's August 17, 2017 Madin to Compel, in addition to failing to comply with the
certification requirements of Ru37(a), is untimely. Th8eptember 26, 2016 Scheduling Order
(ECF No. 12) set May 31, 2017, the discovery deadline. Thertaf upon Defendants’ Motion
(ECF No. 46), the Court extded the Discovery deadline untily 31, 2017 (ECF No. 51).
Plaintiff's Certificate of Sende reflects that he placed thegust 17, 2017 Motion to Compel into
the prison mailing system on August 13, 2017, appnately two weeks after the expiration of the
discovery deadline. “[A]bsent special circumstas, motions to compel discovery filed after the
close of discovery are untimely.Fed. Ex. Corp. v. United Sates, No. 08-2423, 2011 WL
2023297, at *4 (W.D. Tenn. Mar. 28, 2011) (collectingnhea dozen cases by way of example to
support proposition). The Court can discern rchsspecial circumstances here. Plaintiff's
August 17, 2017 Motion to Compel is theref@ENIED for this additional reason.

B. Plaintiff's Motion Requesting a Subpoena for Discovery (ECF No. 33)

Notwithstanding how he styles this Motion, Rl#f seeks to compel his medical file and
production of video footage. Akis Court previously explaingd denying his edier Motion to

Subpoena Supporting Evidence, Plaintiff “is najuieed to subpoena the materials he seeks.”
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(Feb. 9, 2017 Order, ECF No. 31 at p. 4.) Thisasause Defendants rather than a nonparties
possess the information he seeks to compel. Beddwe Court has already addressed Plaintiff's
Motions to Compel as they rédato the documents at issuehils Motion Requesting a Subpoena
for Discovery (ECF No. 33), this Motion BENIED AS MOOT .
C. Plaintiff's Request for Entry of Default (ECF No. 34)

Plaintiff's request for entry of default revealaadl issue with this @urt's February 9, 2017
Order granting Plaintiff leave @mend. (ECF No. 31.) Specidily, although the Court granted
Plaintiff leave to amend, it inadvertently neglectediirect the Clerk to file Plaintiff's proposed
Amended Complaint, ECF No. 30-1. The Clerk is thereldRECTED to file Plaintiff's
Amended Complaint (ECF No. 30-1).

Notwithstanding the Court’s error, Defendants\Ws, Evans, and Sexton have filed their
Answers to Plaintiffs Amende@omplaint. (ECF Nos. 45 ari®.) Plaintiff’'s Request for
Entry of Default against Defendants Sexton, Evans, and Winters is theéd&hil€D. (ECF
No. 34.) It appears that Defend&tkins, who is not the subject Bfaintiff's Motion for Entry of
Default, filed his Answer to Plaintiff's Origin@@omplaint (ECF No. 10), but has not yet filed his
Answer to the Amended Complaint, which is tofited subsequent to this Order. Defendant
Elkins is therefor@©RDERED to file his Answer to the Amended ComplaitTHIN
TWENTY-ONE DAYS.
D. Plaintiff's Motion for Exte nsion of Time to File Dispositive Motion (ECF No. 59)

According to Plaintiff, he requires additional time before submitting his Motion for
Summary Judgment because heyarkcently learned what dispositive motions were and because
he is encountering difficulty obtaining declaratsche needs from witnesses who are now either

released or at other institons. Plaintiff's Motion iSGRANTED. The new deadline for filing
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dispositive motions iI©O©CTOBER 5, 2017 The parties are advisedatmo further extensions of
the dispositive motions will be granted absent a showing of extraordinary cause.
V.

In sum, for the reasons set forth abd¥intiff's discoverymotions and his Motion
requesting entry of default (ECF Nos. 32, 33, 34, 48, and S®EXEED , and his Motion for
Extension of Time (ECF No. 59) GRANTED. The new dispositive motions deadline is
OCTOBER 5, 2017 No further extensions of the dissitive motions deadline will be granted
absent a showing of extraordinary cause.addition, in accordance withe foregoing, the Court
EXTENDS the discovery period for thirty days, ur@CTOBER 5, 2017 for thelimited purpose
of permitting Plaintiff to seek his medical recopigor to the October 11, 2015 incident that
reflect treatment after his being maced. If RIfidemands these records and Defendants refuse
to provide them, he may fileraotion to compel these recordsarbefore the eiended October 5,
2017 discovery deadline. Finally, the ClerfoiRECTED to file Plaintiff's Amended
Complaint (ECF No. 30-1and Defendant Elkins ®RDERED to file his Answer to the
Amended ComplainVITHIN TWENTY-ONE DAYS .

IT IS SO ORDERED.

/s/ Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATESMAGISTRATE JUDGE




