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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BEVAN & ASSOCIATES, LPA,INC., etal., :
: Case No. 2:16-cv-746

Plaintiffs,
JUDGE ALGENON L. MARBLEY

V.
M agistrate Judge Jolson
RICHARD MICHAEL DEWINE, et al.,
Defendants.

OPINION AND ORDER ON MOTIONSFOR SUMMARY JUDGMENT

This matter is before the Court on the Mos for Summary Judgmefiled by Plaintiffs
(ECF No. 38), Defendant Ohio Attorney GealeMike DeWine (ECF No. 46), and Defendants
Thomas H. Bainbridge, Jodie Maylor, and Karen L. Gillmor, irtheir official capacities as
commissioners of the Industriommission of Ohio, and SaraMorrison, in her official
capacity as Administrator of the Ohio BurezfuWorkers’ Compensatio(collectively, “Agency
Defendants”) (ECF No. 47).

For the reasons that follow, the CouDENIES Plaintiffs’ Motion for Summary
JudgmentGRANTS Defendant Ohio Attorney General's Motion for Summary Judgment, and

GRANTS the Agency Defendants’ Matin for Summary Jigment.

I. BACKGROUND

The Ohio law regulating attorney solicitation of workers’ compensation claimants

provides, in relevant part:

No person shall directly or indirectly soli@tuthority, or pay or givanything of value to
another person to solicit autlityr or accept or receive pay anything of value from
another person for soliciting dadrity, from a claimant or empyer to take charge of, or
represent the claimant or employer in respécany claim or appeal which is or may be
filed with the bureau or commission.
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OHIo Rev. CoDE § 4123.88(A). It also provides thelaim files are “nofpublic records,” and
are kept “for the exclusive use and infotroa of the commission and the bureau in the
discharge of theiofficial duties[.]” OHIO Rev. CoDE 88 4123.88(B)-(C). An accompanying

regulation, Ohio Admin. Code 41212(B), provides in relevant part:

No person who solicits or who causes claimbgdaosolicited shall be allowed to practice
or represent parties beforeetmdustrial commission or the bureau . . . . No person other
than an attorney in good stiing may render advice or se&®s in the preparation or
presentation of a claim for compensatiorsiag under the worker€£ompensation laws

of Ohio if a fee for such adse or services is to be received from or charged against the

one having such claim.
OHio ADMIN. CODE4121-2-01(B).

Plaintiffs contend that this regulatoscheme creates a blanket ban on solicitation—
meaning, in their view, all advertising—bworkers’ compensation attorneys that is
impermissible under the First Amendment. (ERN6&. 38 at 1). Defendants contend that the
statute neither prohibits solicitation nor adventigiinstead, it maintains the privacy of workers’
compensation claimants by regulating access tfidlheof government-held information. (ECF
No. 46 at 1).

Ultimately, because the statute and its accompanying regulations purely target

noncommunicative conduct, notegeh, Plaintiffs’ First Amendant challenge cannot succeed.

A. Factual Background

The following facts are not in dispute. PitdEifs are a law firm and its principals
practicing in the field of workers’ compensationdaSocial Security disdliiy benefits. (ECF
No. 1 at T 6-8, 25-28). They frequently useyeted mailings to promote their services to
potential workers’ compensation clients. (ECF No. 1 at 1 21-23). They compile the list of
mailing recipients by collecting the addressend phone numbers of workers compensation
claimants from a journalist—an &y entitled under Ohio Resed Code § 4123.88(D) to receive
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such records.ld. at § 21.) Plaintiffs provide this inforation, as well as information gleaned
from other sources, to a bulk mail service comphiay prepares and sends the mailings. (Id. T at
22.)

In February 2016, a journalist wanky with Plaintiffs was visited by agents of the Bureau
of Workers’ Compensation. Evemtly, the Bureau serveithe journalist witha subpoena for all
records related to contracts wahd payments from Plaintiffs.d( at 1 30). Plaintiffs therefore
believe that their advertising activities aredan investigation by the Bureau of Workers’
Compensation and the Ohio Attorney Genetdl. gt § 31).

B. Procedural Background

Plaintiffs filed this actioron July 29, 2016, seeking to clemige Ohio Revised Code §
4123.88 and Ohio Administrativeo@e 4121-2-01(B) on the basis thhé provisims interfere
with their First Amendment Rights to send advertients to workers’ compensation claimants.
(ECF No. 1).

The Defendant Ohio Attorney General and Agency Defendants filed separate Motions
to Dismiss (ECF Nos. 29, 30), and on Judie 2017, this Court issued an Order denying both
Motions. (ECF No. 40).

Currently before the Court are three Motidnos Summary Judgment filed by Plaintiffs
(ECF No. 38), Defendant Ohio Attorney Gendvike DeWine (ECF M. 46), and the Agency

Defendants (ECF No. 47).

[I.  STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) provides, in relevant part, that summary judgment
is appropriate “if the movant shewhat there is no genuine issug@any material fact and the

movant is entitled to judgment as a matter @f.1aA fact is deemed material only if it “might



affect the outcome of the lawsuit under the governing substantive \ldiley v. United States

20 F.3d 222, 224 (6th Cir. 1994) (citidgnderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986)). The nonmoving party must then presergnificant probative evidence” to show that
“there is [more than] some metaphydidoubt as to the material factdfbore v. Philip Morris
Cos., Inc, 8 F.3d 335, 340 (6th Cir. 1993). The maressibility of a factual dispute is
insufficient to defeat a motion for summary judgme&se Mitchell v. Toledo Hospit&64 F.2d
577, 582 (6th Cir. 1992). Summary judgment @ppropriate, however, “if the dispute about a
material fact is ‘genuine,’ that is, if the evidenis such that a reasonable jury could return a
verdict for the nonmoving partyAnderson477 U.S. at 248.

This Court therefore asks “whether ‘the ende presents a sufficient disagreement to
require submission to a jury or whether it isos@-sided that one party must prevail as a matter
of law.™ Patton v. Bearder8 F.3d 343, 346 (6th Cir. 1993) (qungt Anderson, 477 U.S. at 251-
52). The mere existence of a gila of evidence in support of the opposing party’s position will
be insufficient to survive the motion; there mhstevidence on whichéhury could reasonably
find for the opposing partySee Andersqmt77 U.S. at 251Copeland v. Machuliss7 F.3d 476,
479 (6th Cir. 1995). In evaluating a motion forrsuary judgment, the evidence must be viewed
in the light most favordb to the nonmoving partys.E.C. v. Sierra Brokerage Servs., Jrigl2
F.3d 321, 327 (6th Cir. 2013). Therefore, for purpadeslaintiffs’ Motion, the Court will view
the facts in the light most favorable to Defendaand in evaluating both the Attorney General’'s
Summary Judgment Motion arige Agency Defendants’ Summary Judgment Motion, the Court

will consider the facts in the light most favorable to Plaintiffs.



. ANALYSIS

We begin with the text of the statute amtompanying regulation. Ohio Revised Code §
4123.88(A) provides that “[n]o persaall directly or indirectly dait authority, or pay or give
anything of value to another person to solicithauty, or accept or recet pay or anything of
value from another person for soliciting authoritpm a claimant or employer to take charge of,
or represent the claimant or employer in respecamy claim or appeal which is or may be filed
with the bureau or commission.” H® Rev. CoDE 8§ 4123.88(A). Similarly, Ohio
Administrative Code 4121-2-01(Bgfers to attorneys “who solicit[]” or “who cause[] claims to
be solicited.” @10 AbMIN. CoDE 4121-2-01(B). Plaintiffs urgehat the Courread this
language as prohibiting not merely solicitationvadrkers’ compensation claimants using ill-
begotten government records, but instead as a prohibition on all watkerpensation attorney
advertising—from targeted mailings to televisadvertisements to billboards. (ECF No. 59 at

8).

That interpretation is belied by the text oé thtatute, which by itglain language targets
solicitation. There is a differes between advertising and solitiva: “advertising” denotes a
form of mass communication, whereas “solicdati envisions a targeted interaction. Went
for It, the Supreme Court carefully drew a distie between the two terms with regard to
targeted solicitation of accident victims: “an amgfeted letter mailed tgociety at large is
different in kind from a targeted solicitationgthintargeted letter invadg no willful or knowing
affront to or invasion of the anquility of bereaved or injudeindividuals and simply does not
cause the same kind of reputatibharm to the profession. . . Fla. Bar v. Went For It, Ing.
515 U.S. 618, 630 (1995). The distinction betwdese categories is also borne out in the

American Bar Association Model Rules of Professional ConduehpareRule 7.2 (governing



attorney advertisingyith Rule 7.3 (governing attorney lgatation)) and the Ohio Rules of
Professional Conduct (same), as well as inl¢lvel of constitutional protection the respective
forms of communication garner. Thiiil advertising of ratine legal services is plainly protected
by the First and Fourteenth AmendmenBates v. State Bar of Arizond33 U.S. 350 (1977).
But “the State—or the Bar acting with statathorization—constitutinally may discipline a
lawyer for soliciting clients in person, for pexary gain, under circumstances likely to pose
dangers that the State has a right to preve@tiralik v. Ohio State Bar Ass'®36 U.S. 447,

449 (1978).

And here, the statute does not l@hsolicitation; instead, it bans solicitation based on
information about workers’ compensation clainsacdmpiled by the State of Ohio. If the Court
were to view the particular prasions to which Plaintiffs object iisolation, theycould fairly be
read as banning all attorney solicitation of workers’ compensation clients—neither Ohio
Revised Code § 4123.88(A) nor Ohio Administraid@de 4121-2-01(B) speahlly refer to the
workers’ compensation claimant rolls maintairigdthe State. But, as the Supreme Court has
advised, “[s]tatutory construction . . . islelistic endeavor. A provision that may seem
ambiguous in isolation is often clarified by thenander of the statutory scheme . . . because
only one of the permissible meanings producesbstantive effect that is compatible with the
rest of the law.”United Sav. Ass’'n of Texas vmiiers of Inwood Forest Assqcé84 U.S. 365,
371 (1988) (citingPilot Life Ins. Co. v. Dedeau®81 U.S. 41, 54 (198 7"Veinberger v. Hynson,
Westcott & Dunning, Inc412 U.S. 609, 631-632 (1973precki v. G.D. Searle & Cp367 U.S.
303, 307-308 (1961)). Here, the entire statute riectkd at maintainingrivacy of workers’
compensation claimants. Ohio Revisédde § 4123.88(A)—the challenged provision—does

something similar to what the Plaintiffs saydies: it bans certaityges of solicitation. @o



Rev. CopE 8§ 4123.88(A). But Ohio Revised Code4823.88(B) clarifies tat the “records
described or referred to” in 8 4128(8\) “are not public ecords. . . . Any information directly or
indirectly identifyng the address or telephone number ofaamant, regardless of whether the
claimant’s claim is active or closed, is not a public recordAI0QREv. CoDE § 4123.88(B).
Similarly, Ohio Revised Code 8§ 4123.88(C) notkat notwithstanding certain exceptions,
“information kept by the commission or the burgausuant to this section is for the exclusive
use and information of the commission and the bunedbe discharge of their official duties,
and shall not be open to the public nor be used in any court in any action or proceeding therein,
unless the commission or the bureau gy to the action or proceeding.”HO Rev. CODE §
4123.88(C). Finally, sections 4123.88(D) and (Efirdethe contours of the exception to the
general rule of claimant privacypting specifically that a journalimay seek the information if
she states that disclosure is “in the public interestiio®ev. CopE 8§ 4123.88(C)-(D). One
cannot read these provisioimsseriatimand escape the conclusion that the statute is intended to
protect claimant privacy, not toinder attorney speech. Asresult, 8 4123.88(A) is properly
read as the enforcement mechanism of the statuedfect, it makes usef ill-begotten claimant

information illegal.

Practical circumstances also inform this Gmuinterpretation of the statute. Here, the
claimant information cannot be found anywhere othan the list matained by the State. As a
result, without the protected claimant infotina, there can be no tatged communication—and
no solicitation. It isthat fact that distiguishes this case froEdenfield v. Fanein which the
United States Supreme Court struck down aiédolaw banning Certified Public Accountants
from “direct, in-person, uninvited solicitatiordf potential clients. 507 U.S. 761, 764 (1993).

The challenged law inEdenfield had therefore prohibited amantants from cold-calling



individuals, such as business executivegxplain the services they could providiel. at 763.

The Court held that such a law was impesible under the First Amendment because the
soliciting accountants sought “to communicatenmare than truthful, non-deceptive information
proposing a lawful comarcial transaction.’ld. at 765. Here, unlike ifcdenfield soliciting
attorneys could not identify potential clients based on information publicly available in a
telephone book or on the internet. Tahely way in which an attorney could “directly or
indirectly solicit” workers’ conpensation claimants is to stethe information or to use a

journalist intermediary—both anues of dubious legality.

And a reading that merely pnbits the use of ill-begotten fiormation does not target the
expressive content of the iags but instead targets tlenductof using the information. The
regulation of conduct is permissible under the First Amendm&et, e.qg.Expressions Hair
Design v. Schneidermah37 S. Ct. 1144, 1151 (2017) (noting thahas never been deemed an
abridgement of freedom of speech or press tkenaacourse of conduct illegal merely because
the conduct was in part initiateglyidenced, or carried out by means of language, either spoken,
written, or printed” (quotindRumsfeld v. Forum for Academic and Institutional Rights, B®&?

U.S. 47, 62 (2006) (internal quotation marks omitted))).

Even if it were a close call, principles of constitutional avoidance would disfavor an
interpretation such as Plaintiffs’ theteates such grave constitutional issu€ge Zadvydas v.
Davis 533 U.S. 678, 689 (2001) (noting theardinal principle’ of satutory interpretation” that
when a court is faced with a statute with @esi doubts as to its constitutionality, it will “first
ascertain whether a construction of the statiirly possible by which the question may be
avoided™) (quotingCrowell v. Bensorg85 U.S. 22, 62 (1932)). Tl@ourt thereforaleclines to

read the statutory scheme as a blanket bawarkers’ compensation attorney advertising, and
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instead as a ban on solicitation using private wkcompensation data that had been collected

and maintained exclusively by the State.

V. CONCLUSION

Because the statute targets conduct, not speech, Plaintiff's First Amendment challenge
cannot succeed as a matter lawv. This Court therefordENIES Plaintiffs’ Motion for
Summary JudgmentGRANTS Defendant Ohio Attorney General’'s Motion for Summary
Judgment, anGRANT S the Agency Defendants’ Motion f@ummary Judgment. This case is

therefore terminated in its entirety.

IT ISSO ORDERED.

s Algenon L. Marbley
ALGENON L. MARBLEY
UNITED STATESDISTRICT JUDGE

DATED: February 27, 2018



