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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MARK C. BUSACK,
Plaintiff,
V. Civil Action 2:16cv-751
Judge Michael H. Watson
Magistrate Judge Jolson
BELMONT SAVINGS BANK,

Defendant

ORDER AND REPORT AND RECOMMENDATION

For the reasons that follow, the Co@RANTS Plaintiff's motion to proceedn forma
pauperis (Doc. 10); RECOMMENDS GRANTING Defendant’'s motion to dismiss (Doc., 4)
which the Court construes as a motion for summary judgmami RECOMMENDS
DENYING Plaintiff's motion for summary judgment (Doc. 1anhd motion for preliminary
injunction (Doc. 14).

l. BACKGROUND

Plaintiff, who proceeds pro se, &prisoner currently incarcerated Feederal Corrections
Institution in Morgantown, West Virginia. Halleges that his father, John Joseph Busack,
executed and delivered a promissory note to Defendant on November 5, 2014-(DH@Q &

Ex. A), which was secured by a mortgage on his father’s hgheé&Property”) (id. § 8 & EXx.

B). According tathe complaint, Defendarfailed to providePlaintiff’s father with the following
documents: “the Final Truth in Lending, Regulation Z Disclosure, the Note, the Ohigader
document, the HUELA Setlement Statement. .and the other ancillary documents signed at
closing.” (d. 1 9). The parties agre¢hat the Property was previously the subject of a

foreclosure proceeding in the Belmont County Court of Common Pleas (the “Foreclosur
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Proceeding}, in which Judge John A. Vavigranted summary judgment to Belmont Savings
Bank. (See Doc. 4 at 2, 2021; Doc. 7 § 2 & Ex. 2).Based on these allegations, Plaintiff
broughtthis actionon August 1, 2016, alleginfat Defenlant violated the Truth in Leding Act
(“TILA") . Plaintiff seeks monetary damages and a rescission of the promissoryldof§. 1¢-
14). Defendant movetb dismiss on August 8, 2016, arguing that Plaintiff has no standing to
bring suit and that his claims are barredréy judcata (Doc. 4). Plaintiff moved for summary
judgment on August 26, 2016 (Doc. 11), and for preliminary injunction on September 15, 2016
(Doc. 14), to stop a sheriff's sadé the Property scheduled for September 26, 2016.

Il. DISCUSSION
A. Plaintiff’'s Motion t o Proceedi n Forma Pauperis (Doc. 10)

On August 16, 2016, the Court denied Plaintiff's two prior motions to procefmma
pauperis because Plaintiff failedo submit a properly certified copy bis trust fund account
statement. (Doc. 8)Plaintiff moved for reconsideration, which the Court construes as a motion
for leave to proceenh forma pauperis under 28 U.S.C. 8915(a). He now submitbe required
documentation demonstrating that he qualifies to proceddrma pauperis. (Doc. 10 at 4).
Plaintiffs motion is thereforeGRANTED. All judicial officers who render services in this
action shall do so as if the costs had been prepaid. However, as explained beloayrthe C
recommendshat this actiorbe dismissed

B. Defendant’sMotion to Dismiss (Doc. 4), Which the Court Construes as a Motion for
Summary Judgment

Defendants motion to dismiss includeattachments pertaining to matters outside of
Plaintiff's complaint. For example, it attached the docket in the Foreeld¥oceeding (Doc. 4
Ex. A), Plaintiff's counterclaim in the Foreclosure Proceediidy Ex. B), and the decision

granting summary judgment in Defendant’s favor in the Foreclosure Proceetlikgq. C, D).



Similarly, Plaintiff's opposition to the motion to dismiss attached shenmary judgment
decisionin the Foreclosure Proceeding. (Doc. 7 Ex. Zyhe Courttherefore construes
Defendant’s motion to dismiss as a motion for summary judgonaiérFederalRule of Civil
Procedure 56.See Schlueter v. S, Energy Homes, Inc., 252 F. App’x 7, 8 (6th Cir. 2004 On
December 13, 2006, Southern filed a Fed. R. Biv12(b)(6) motion to dismissSchlueter filed
a memorandum in opposition, to which he attached an affid&gtit should, the district court
converted the Rule 12(b)(6)otion to a motion for summary judgment..”); United Bhd. of
Carpenters & Joiners of Am., Dresden Local No. 267 v. Ohio Carpenters Health & Welfare
Fund, 926 F.2d 550, 558 (6th Cir. 199@'When a court considers dismissing an action for the
legal irsufficiency of the claim, and matters outside the pleadings are presented darthend
not excluded by it, the proceeding must be considered one for summary judgment.

1. Standard

Summary judgment is appropriate when “there is no genuine dispute ag noagerial
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. bloéaparty
seeking summary judgment bears the initial “responsibility of informing thectlisturt of the
basis for its motion, and identifying thoserfpans” of the record that demonstrate “the absence
of a genuine issue of material factCelotex Corp. v. Catrett, 477 U.S. 317, 3281986) The
burden then shifts to the nonmoving party to “set forth specific facts showinghératis a
genuine issudor trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986). “The
evidence of the nonmovant is to be believed, and all justifiable inferences are &wbardhis
favor.” 1d. at 255 (citingAdickesv. SH. Kress & Co., 398 U.S. 144, 15%9 (1970)). A genuine
issue of material fact exists if a reasonable jury could return a verditifaronmoving party.

Anderson, 477 U.S. at 248see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.



574, 586 (1986) (“genuine” more than “sermetaphysical doubt as to the material facts”).
Consequently, the central issue is “whether the evidence presents arduthssgreement to
require submission to a jury or whether it is so-siged that one party must prevail as a matter
of law.” Anderson, 477 U.S. at 251-52.

2. Analysis

Defendant makes two arguments in support of its motion. As a threshold issue,
Defendant argues that Plaintiff does not have standing to bring TILA claims orf bthad
father. Plaintiff does not respond to Defendant’s argument regarding stanDieigndant
additionally agues that Plaintiff made the samaims in the Foreclosure Proceeding he brings
in this action. For this reason, and because Defendant prevailed at summary judgthent
Foreclosure Proceeding, Defendant contettdd res judicata barBlaintiff's claims In his
response, Plaintiff ads that this matter was resolved in the Foreclosure Proceédon 7
12), butargues thasummary judgment was granted on a technicat®aintiff “did not file the
necessary Affidavits to comply with the Ohio Rules of Civil Proceduig)—-which by his
accountmeans thates judicataloes not bar the instant suit.

The Court begins with Defendant’s standing argument. Plaintiff claims gfah@ant’s
alleged failure to disclose certain leselated documents to Plaintiff's fatkenot to Plaintiff
himsel—means that Plaintiff has standing to bring his TILA claimSee Doc. 7 11 25). The
Court disagrees. Plaintiff was not a partyhte mortgage transaction. (Doc:11Exs. A, B (the
note and mortgage, each listing Plaintiff's father, John Joseph Busack, as the Bhrrowe
Plaintiff therefore lacks standing to bring claims under the Truth in Lending Sset\Walker v.
Michael W. Colton Trust, 33 F. Supp. 2d 585, 589 (E.D. Mich. 1999)he Bill of Sale dated

June 2, 1997 shows transfer of the property in question to Kevin Franklyn, as sole purchase



This Court therefore finds that Ms. Walker lacks standing to sue under [TIL&}dtion
omitted)); Garrow v. JPMorgan Chase Bank, N. Am., No. CV 1514058, 2016 WL 2894066% a
*6 (E.D. Mich. Apr.27, 2016) (Garrow does not have standing to pursue a claim under TILA
because she was not a party to the .Nptegport and recommendation adopted, No. 1514058,
2016 WL 2866410 (E.D. Mich. May 17, 201@kritt v. Flagstar Bank, FSB, No. CIV.A. 10
14463,2011 WL 6941710, at *4 (E.D. Mich. Oct. 27, 20X1frederal courts have found that a
spouse whavas not a party to her partner’s loan or mortgage lacks the ability to bring a RESPA
or TILA claim.” (collecting cases)),eport and recommendation adopted, No. 10-14463, 2012
WL 12804 (E.D. Mich. Jan. 4, 2012).

Even if Plaintiff did have standinges judicatdars his claimsUnder the doctrine of res
judicata, “a final judgment on the merits bars further claims by parties iopthaes based on
the same cause of actionMontana v. United Sates, 440 U.S. 147, 153 (1979) (citations
omitted). “[B] ecause [Defendant@rgues hat the Ohio state court’s decision precluftess]
federal action[the Court]analyzés] the preclusive effect of that decision under Ohio.’law.S.
ex rel. Sheldon v. Kettering Health Network, 816 F.3d 399, 414 (6th Cir. 2016l order for res
judicata to apply under Ohio law, the party asserting the defense must demonstrate:

(1) a prior final, valid decision on the merits by a court of competent

jurisdiction; (2) a second action involving the same parties, or their privies, as

the first; (3) a seand action raising claims that were or could have been

litigated in the first action; and (4) a second action arising out of the transaction

or occurrence that was the subject matter of the previous action.

Id. at 415.
All four elementsare satisfied herePlaintiff admits thestatecourt adjudicated the claim

(Doc. 7 1 2)and attache® his oppositiora copy ofthedecision granting summary judgment to

Defendantin the Foreclosure Proceeding. (Doc. 7 { 2 & Ex. Rg claims however that the



decisimm was decided on a technicality, not on the merits. But under Ohid‘dasyummary
judgmentbased other than on lack of jurisdiction or failure to join a party under Rule 19 or 19.1
constitutes a judgment on tieerits” Suller v. Price, No. 03AR30, 2003 Ohio AppLEXIS

6127, at *13 (Ohio Ct. App. Dec. 162003) As such, the first elemeind satisfied As to
elements two and threghis acton involves the same parties, aRthintiff alleged the same
TILA violations in his stateourt counterclan. (See Doc. 4 Ex. B, § 5). Finally, Plaintiff
admits that the Foreclosure Proceeding, just like this action, concerns thetyPrdplaintiff's
claims are therefore barred by the doctrine of res judicata.

C. The Remaining Motions (Docs. 11, 14)

On August 26, 2016, Plaintiff moved feummary judgment, arguing that the undisputed
evidence in support of his TILA claims was so @ied that it justified judgment in his favor.
(Doc. 11 at 4). Becausethe Court recommends granting summary judgment in Def¢isda
favor as to Plaintiff's claimsit is RECOMMENDED that Plaintiff’'s motion for summary
judgment (Doc. 11pe DENIED. This leaves Plaintiffs motion for preliminary injunction,
which he filed on September 15, 2016. (Doc. 14). Plaintiff contends that the strength of his
TILA claims and the irreparable damage he would suffer compel the Courpta sheriff's sale
of the Property scheduled for September 28, 2H@wvever, “injunctive relief . .is unavailable
when the underlying claims are propedigmissed.” Saha v. Ohio Sate Univ., 259 F. App’x
779 780 (6th Cir. 2008). Because the Court recommends entering judgment in Defendant’s
favor in this matter, it IRECOMMENDED that Plaintiff's motion for preliminary injunction

(Doc. 14) beDENIED.



[l CONCLUSION
For the reasons statethe Court GRANTS Plaintiffs motion to proceedn forma
pauperis (Doc. 10); RECOMMENDS GRANTING Defendant’s motion to dismiss (Doc. 4),
which the Court construes as a motion for summary judgment; REGOMMENDS
DENYING Haintiff's motion for summary judgment (Doc. 11) and motion for preliminary
injunction (Doc. 14).

Procedure on Objections to Report and Recommendation

If any party objects to this Report and Recommendatiat, party may, within fourteen
(14) days of the date of this Report, file and serve on all parties written objetdidhsse
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A Judge of this Court shall makie Baovo
determination bthose portions of the Report or specified proposed findings or recommendations
to which objection is made. Upon proper objections, a Judge of this Court may accdpprrejec
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or rmy recommit this matter to the Magistratedde with instructions. 28 U.S.C.

8§ 636(b)(1).

The parties are specifically advised that failure dbject to the Report and
Recommendation will result inwgaiver of the righto have the District Judge review the Report
and Recommendatiae novo, and also operates asvaiver of the right to apa the decision of
the DistrictCourt adopting the Report and RecommendatiSee Thomas v. Arn, 474 U.S. 140

(1985);United Statesv. Walters, 638 F.2d 947 (6th Cir. 1981).



Procedure on Objections to Order

Any party may, within fourteen days after this Order is filed, file aed/es on tle
opposing party a motion for reconsideration by a District Judge. 28 U.S.C. 8636(b)(BdA); F
R. Civ. P.Rule 72(a); Eastern Division Order No.-91pt. I, F.,, 5. The motion must
specifically designate the order or part in question and the basisyfambjection. Responses to
objections are due fourteen days after objections are filed and replies by thenglgadyy are
due seven days thereafter. The District Judge, upon consideration of the motioret sisatles
any part of this Order fourtd be cledy erroneous or contrary to law. This Order is in full force
and effect, notwithstanding the filing of any objections, unless stayedbydbistrate Judge or
District Judge. S.D. OhiGiv. R.72.3.

IT 1S SO ORDERED.

Date: September 22016 s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




