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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MARY LOU ISER ,
Plaintiff,
V. Civil Action 2:16ev-771
Judgé&seorge C. Smith
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Mary Lou Iser filed this action seeking review of a decision of the
Commissoner of Social Security*Commissioner”) denyindher Title Il Disahlity Insurance
Benefits application. For the reasons that folloitv,is RECOMMENDED that Plaintiff's
Statementof Errors beOVERRULED, and that judgment be entered in favor of Defendant.

l. BACKGROUND
A. Prior Proceedings

Plaintiff filed for disability insurancebenefits (“DIB”) on March 25, 2013, alleging a
disability onset date of September 24, 2010, with a date last insured of September 30, 2010.
Doc. 10, Tr.123-25,PAGEID #:190-92). Her application wasdenied initially onJune 26
2013 (d., Tr. 141, PAGEID #:208, and upon reconsideration &@eptember 92013(id., Tr.
145 PAGEID#: 213. Administrative Law Judg@effrey Hartranfithe “ALJ"”) held a hearing
on March 27 2015 {d., Tr. 45, PAGEID #:112), after whichhe denied benefits in a wen
decision on July 15, 2016d., Tr. 10, PAGEID #:77). That decision became final when the

Appeals Council denied review on June 10, 2016., Tr. 1, PAGEID #: 68
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Plaintiff filed this case orAugust § 2016 (Doc. 1), and the Commissioner filed the
administrative record o®ctober 14, 2016 (Docd0). Plaintiff filed a Statement of Specific
Errors onDecember28, 2016 (Doc.14), the Commissioner responded on February 13, 2017,
(Doc. 15, andPlaintiff replied on February 27, 2017 (Doc. 16).

B. RelevantTestimony at the Administrative Hearing

Plaintiff's counsel began the hearing by explaining that Plaintiff waslved in a motor
vehicle accident on September 24, 2010, her alleged date of disability. (Doc. 10, Tr. 54,
PAGEID #: 121). He explained further that in the accident she sustained saperat, but
most significantly, she sustained a traumatic brain injuidz.). (

Before Plaintiff began her testimony, the ALJ noted this was an “unusual cas®ide
there were only six days between the alleged onset date and the date las{(iBduted(Doc.

10, Tr. 58, PAGEID #: 125). The ALJ alstatedthat he would “obviously” consider evidence
after Plaintiff's DLI, but he was concerned how thaidence would “relate batko Plaintiff's
conditions on the DLI. (Doc. 10, Tr. 59-60, PAGEID #: 126-27).

Plaintiff testified that she completed school thromghth grade and can read and write.
(Doc. 10, Tr. 669, PAGEID #: 13436). She also statatiat she has never had a driver's
license so she relies on her husband and daufginteansportation (Doc. 10, Tr67, PAGEID
#: 134). In terms of daily activities, Plaintiff testified that she wakes 4p3& a.m., packs her
husband’s lunch, takes her dog outside to the bathreometimes takes him on walksakes
breakfastand sometimesloes laundrythe dishes, oivacuums although if she is doing chores
she often needs a break for 15 or 20 minu{@ac. 10, Tr. 8486,PAGEID #: 14853). In the

summer, Plaintiff likes to plant flowers and cuts the grass with her push molaec. 10, Tr.



83-84, PAGEID #: 150851). Finally, Plaintiff stated that on Fridayshe typicallygrocery
shops. (Doc. 10, Tr. 84, PAGEID #: 151).

When asked what pradins she was having after the acciddrigintiff stated that
sometimes she doesn’t remember things. (Doc. 10, Tr. 75, PAGEID #: 142). Further, she
explained that she had to go through vestihpeechand physicatherapy (Doc. 10, Tr. 88
89, PAGEID#: 15556). Specifically, Plaintiff explained that she had to attend speech therapy
because she couldn’t think or say a lot of words. (Doc. 10, Tr. 93, PAGEID #: 160) (“My brain
—sometimes like it'd mowe-it would move either too fast and | knewike I'm talking now—I
would talk and then I'd get cut off. It's like it just shuts totally off[.]”). iRtdf alsotestified
that shesometimes forgets to tell her husband someone called for him, she forgets birthdays, a
she forgets doctor’s appointments. (Doc. 10, Tr. 96, PAGEID #: 163). Further, Plaaé&tf st
that as a result of the accident, she longer canmovies or readbecauseof lack of
concentration. (Doc. 10, Tr. 94-95, PAGEID #: 163).

Finally, Plaintiff testified that she used to runiarhome daycare, but after the accident
she ‘ost all of [her] kids. . .because the daycare kids had to go to other daycares” and by the
time she was recovered, “they were already settled in new pla(@ec. 10, Tr. 100, PAGEID
#: 167).

C. Relevant Mdical Background

As a result of the automobile accident 8eptember 24, 201®laintiff suffered a
concussion, left retroperitoneal and adrenal stranding, left uppenetriaceration, left facial
laceration, left chest wall contusion, and left temporal bone fracture. {Dp¢r. 275, PAGEID

#: 342).



Plaintiff had a positive loss of consciousnedsthe scene of the accidebtit was
conscious upon arrivat the hospital. (See id. Tr. 275, PAGEID #: 342(“Plaintiff had a GCS
[Glasgow Coma Scala)f 15 upon arrivdl). At the hospital, &CT of the brain revealed the
ventricular and cisternal spaces werghin normal limits forPlaintiff's age and there was no
acute intracranial abnormality. Id(, Tr. 296, PAGEID #: 363). During her hospital stay
Plaintiff underwent botlphysicaland occupational therapgnd it was noted that she “did well
with no complicatiori. (Id., Tr. 275, PAGEID #: 342).All of Plaintiff's injuries were treated
nonsurgically and her discharge notes on September 29, Zadliate that she was “doing
well” and was “discharged home with selre in no acute distress with a good prognosisl”, (
Tr. 27576 PAGEID #:. 34243). At the time of discharge, Plaintiff was given additional
information regarding outpatient speech therapg., Tr. 276, PAGEID #: 343).

Plaintiff was seen by Ms. Devereaux at the Fairfield Medical Center Speech Therapy
Department on October 4, 2Q%0r an initial consultation. 14., Tr. 314, PAGEID #: 381). At
that time, it was noted that Plaiiithad mild to moderate difficulty with adequate speed of
auditory processing as evidenced in slow response to questions and test stichdigcneiase in
retention of new and recent information; dnilecrease in high thouglprocessing and
organization;and mild to moderate word retrieval difficulty. Id{). Thus, Plaintiff was
diagnosed with “cognitive dysfunction” and was recommended to undergo therapytjor six
minutes, once per weekld().

After four therapy sessions, treatment notes on November 22, ig@idatethat Plaintiff
had 100% accuracy in appropriate speed for a trailing/tracking exercisetingliedequate

attention and processing speed; she performed-&rartmemory exercises with 90% accuracy;



completed deduction puzzles with nmral assistance and 90% accuracy; provided logical
solutions to functional problem scenarios with 90% accuracy; and demonstratedtadeonl
retrieval in explaining function of objections, explaining idioms, and naming itemsaiégory.
(Id., Tr. 318,PAGEID #: 385). Overall, Plaintiffdemonstrated “adequate cognitive skills for
performing activities of daily living tt she [was] used to performing,” however it was noted
that she did not exhibit or report to have the stamina, energy, strengthadination to return

to her previous employmentild., Tr. 318-19, PAGEID #: 3886). Despite this, Plaintifivas
dischargedon November 22, 2010, due to goals of therapy being and “demonstrating
cognitivedinguistic function within normal limit§ (Id., Tr. 319, PAGEID #: 386).

Plaintiff also underwent physical therapy for dizziness, headddheed vision, and
balance issues beginning on November 22, 201d), Tr. 373, PAGEID #: 440). Plaintiff was
discharged from physical therapy less thaa months later, on January 14, 2011, after reporting
80% improvement in symptoms and function since beginning theréghy.T(. 376, PAGEID #:
443).

Two years laterPlaintiff saw Dr. Philip Whatley foneuropsychological evaluations i
Octoberand Noember 2012. [d., Tr. 336, PAGEID #: 403). Batment notes statbat the
purpose of the evaluation was to assess Plaintiff's “current cognitive and erh@itizetaoning
in order to assist in treatmepianning and implementation.(ld.). It also appars that Plaintiff
was undergoing the evaluation at the request of her attorigey(Under “Reason for Referral”
it states that “Ms. Iser is a client of Attorney, Michael J. RourkeDuring the evaluation,
Plaintiff reported balance problems, headaches, memory problems, and pain, buhstateyg t

medication she took was Excedrin Migrain&d.,(Tr. 338, PAGEID #: 405).



Dr. Whatley's treatment notes state that Plaintiff was seen for a comprehen
neuropsychological evaluation at Mt. Carmel West in October/November 2012, avhariety
of tests were administeredld( Tr. 34546, PAGEID #: 41213). At the outset, Dr. Whatley
noted that Plaintiff did not perform well on SymptoValidity Indicators, as there wéds
profound psychiatric overlay to her complaints of memory ’'logsd therefore any test result
data should be interpted in that light. (Id., Tr. 346,353, PAGEID #:. 413 420. Overall,
Plaintiff performed within functional limits on the testing that measured memory foirgio
but she performed poorly on measures of attention and concentraltonTr( 348, PAGEID #:
415). Dr. Whatley opined that Plaintiff's “performance on measures overall méamationing
is consistent with her measures of intellectual functioning. Thahéshows poor performances
or low average performances on measures of verbal comprehension and percemnigreas
consistent with poor academic achievemenltd:, (Tr. 348-49, PAGEID #: 415-16).

Dr. Whatley’'s overall impression was that Plaintiff sleomsigns of “severe psychiatric
illness including the very real possibility of posttraumatic stress disord@d., Tr. 350,
PAGEID #: 417). He also diagnosed Plaintiff with depression, anxiety, and ofgsessi
compulsive disorder. Id.). Dr. Whatley eplained that Plaintiff's significant postaumatic
stress disorder would likely require intensive treatment, and noted hersrepsignificant and
chronic physical, mental, and sexual abuse during her childhtehdTr; 353, PAGEID #: 420).
Further Dr. Whatley stated that although Plaintiff performed poorly on measuresaif br
functioning, “psychiatric factors (PTSD) could explain this.Id.,(Tr. 354, PAGEID #: 421).
Ultimately, Dr. Whatley determined:

[Plaintiff] is in need of immediate treagmt. She should be under the care of a
doctorallevel psychologist with expertise in treating PTSD (and ideally post
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concussive syndrome. That is, she is likely continuing to show mild symptoms
from her head injury including decreased concentration and poor problem
solving). A consultation with a psychiatrist should also be considered. It is
possible that with the proper treatment, [Plaihtiill evidence an improvement

in her thinking abilities, an improvement in her emotional functioning, and a
reduction in her pain.

(1d.).
D. The ALJ’s Decision

The ALJ foundPlaintiff had the following severe impairments: degenerative disc disease
of the cervical spine; status post temporal bone fracture; obesity; -agonestssion syndrome
with speech,dnguage, and memory impairmerdsgd borderline intellectual functioningdDoc.

10, Tr. 2, PAGEID #:79). The ALJ also addressed Plaintifffsinimal deeneration of the
thoracic and lumbar spines; hypothyroidism, gastroesophageal refluxediseaslaches; and
some mild hearing loss in the right ear, but found these impairments wesevere. (Id., Tr.
12-13, PAGEID #: 7980).

Further, he ALJheldthrough the date last insured, September 30, ,2BHntiff did not
have an impairment or combination of impairments that met or equaled a listednemaifd.,

Tr. 14, PAGEID #: 81). The ALJ extensively discussednter alia, why Plaintiff's mental
impairment did not meet or medibalequal the criteria of listing 12.02.1d(, Tr. 14-16,
PAGEID #: 8183). Specifically, the ALJ found that Plaintiff had only mild restriction of
activities of daily living; moderate difficulties in social functioning; moderate difies with

regard to concentration, persistence, or pace; and had experienced no episodes of
decompensation. Id., Tr. 1516, PAGEID #:. 8283). Further, the ALJ noted that these
limitationswerereflected in the opined RFC, which was as follows:

[T]hrough the date last insured, the claimant had the residual functional capacity
to perform light work as defined in 20 CFR 404.1567(b) except the claimant is

7



precluded from climbing ladders, ropes, and scaffolds. She could frequently
balance. She would be limited to occasional overhead reaching with the left arm
and frequent reaching with the left arm in all other directions. The claimant
should avoid exposure to workplace hazards, including moving machinery, parts,
and unprotected heights. Further, she could perform simple, routine, repetitive
tasks involving only simple work related decisions with few if any workplace
changes, and have only occasional contact with the public.
(Id., Tr. 16-17 PAGEID #:83-84. In making thisdeterminatn, the ALJ stateche had
considered all symptoms and the extent to which these symptarttsreasonably be accepted
as consistent with the objective medical evidence and other evidence, assvagineon
evidence. I¢.).

The ALJ also found that some Bfaintiff's statements about the intensity, peesisg,
and limiting effects of hesymptoms were not entirely credipled., Tr. 18, PAGEID #: 85)and
listed variousinconsistencies irPlantiff's testimony regarding hedaily activities andhe
subjective complaintéd., Tr. 20-21 PAGEID #:87-89. The ALJ also noted that the record
contained inconsistent statementkd.,(Tr. 21, PAGEID #: 88).For example, Plaintiff reported
that she was depressed and anxious sincedahaccident, yedid not seek treatment for the
condition until her neuropsychological evaluation in 2018.).( Additionally, Plaintiff testified
that she still has speech problems and forgets words, but she was discharggrk&dmtherapy
within two months of her etident because she was demonstrating cognitive and linguistic
function within normal limits. 1¢l.). In yet another example, the AlLdotedPlaintiff testified
that problems with attention and concentration prevent her from being able to readtemd wa
movies; however she reported in a form submitted to Social Security in Januaryh20khe

enjoyed watching television, movies, and completing crossword puzites. (

In terms of the weight assigned to the providers, the ALJ assigned littlatweithe



opinion of Dr. Whatley because he assessed Plaintiff outside of the relevantainee (fwo
years after her DLI), and there was no other medical evidence that showedf Plathany
mental health impairment prior to her DLIId( Tr. 22, PAGEID #: 89). Further, Dr. Whatley
provided no formal functional limitations on how the claimant would be limited as & oésuly
conditions he found. Iqd.). The ALJ also assigned some weigihtthe speech therapisys.
Deverauxs, opinionthat Plaintiff was capable of performing her activities of daily living, but
little weight to her opinion that Plaintiff was unable to engage in her past wWokk.Ti(. 2122,
PAGEID #: 88-89).
. STANDARD OF REVIEW

The Court’s review “is limited to determining whether the Commissioner’'s dedsion
supported by substantial evidence and was made pursuant to proper legal star\andsv.
Comm’r of Soc. Sec615 F. App'x 315, 320 (6th Cir. 20155ee 42 U.S.C. 8§ 45(g).
“[S]ubstantial evidence is defined as ‘more than a scintilla of evidence but lassath
preponderance; it is such relevant evidence as a reasonable mind might acoEjuade to
support a conclusion.” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sec’y oHHS, 25 F.3d 284, 286 (6th Cir. 1994))Therefore, if substantial
evidencesupports the ALJ's decision, this Court defers to that findiegen if there is
substantial evidence in the record that would have supported an opposite contluBiakley
v. Comm’r & Soc. Se¢.581 F.3d 399, 406 (6th Cir. 200@uotingKey v.Callahan 109 F.3d
270, 273(6th Cir. 1997)).
1. DISCUSSION

In her Statement of Specific ErrqrBlaintiff argues that: (1) it wasnreasonable for the



ALJ to conclude that she had the RFC to perform light work limitations during tr@antime
from her alleged onset date through her date last in§D@d 14at 7-8); (2) the ALJ erred in
failing to obtain the testimony of a mediedpert with a specialty in neurolo@y. at8-10; and
(3) the ALJ committed reversible error by discounting the evaluation repddr.oWhatley
regarding Plaintiff's head injur@id. at 1112).

A. ALJ's RFC Analysis and Conclusion

Plaintiff argueghatbecause she was released from the hospital one day prioraIher
and upon release it was recommended that she attend therapy, it was unreasotiebfe_fbto
conclude that she had the RFC to perform light work. (Doc. 14 &ufjher, Plaintiff ontends
that the ALJ failed to consider whether she continued to be disabled for at leashttid,nas
required by the Social Security Act. Id{. Plaintiff argues Dr. Whatley's evaluation
demonstrated significant cognitive and mental impairment moae tiwo years after the
accident, showing Plaintiff did not regain the capacity to return to work within—end2h
period. (d.).

A plaintiff's RFC “is defined as the most a [plaintiff] can still do despite theipaland
mental limitations resulting from her impairments?oe v. Comm’r of Soc. Se842 F. App’X
149, 155 (6th Cir. 2009kee alsa20 C.F.R. 88 404.1545(a), 416.945(a). The Social Security
regulations, rulings, and Sixth Circuit precedent provide that the ALJ isechangh the final
responsibility in determining a claimant’s residual functional capackge e.g.20 C.F.R.
8404.1527(d)(2) (the final responsibility for deciding the residual functional gpés

reserved to the Commissioner”). Nevertheless, substantial evidemsé support the
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Commissioner’s RFC findingBerry v. Astrue No. 1:09CVv000411, 2010 WL 3730983, at *8
(S.D. Ohio June 18, 2010).

As noted above, the ALJ found that through iel, Plaintiff retained the RFC to
perform light work, except she was precluded from climbing ladders, ropesaffalds. (Doc.
10, Tr. 17, PAGEID #: 84). The Court finds the ALJ’'s RFC was well supported by botbamedi
evidence and Plaintiff's testimonyn discussing the physical aspect of Plainti®REC, the ALJ
noted that withherapy, Plaintiff significantly improvedter cervical range of motion and neck
flexion within normal limits; she maintained g strength in the upper extremities with no
sengry deficits; her reflexes were symmetrical and she exhibited only mitterieass in her
cervical paraspinal muscles; and Plaintiff herself stated that her cervical g@m and
impairment was 80 to 90 percent improve(dd., Tr. 19, PAGEID #: 86).Even still, the ALJ
considered her cervical spine issue and reduced Plaintiff's RFC to lighbaaéwork. (d.).

Further, Plaintiffs temporal bone fracture and facial laceration weeated
nonsurgically and were noted to have healed nicely. Theafdalnoted that “[tlhe record was
devoid of any evidence suggesting the fracture did not heal or resulted imrapications,”
and thus did not limit Plaintiff. Id.). As to Plaintiff's posttoncussive syndrome, the ALJ
considered all of the medicalidence, including the fact that Plaintiff reported temporary
speech, language, and memory deficitlel.).( However, medical records showed that Plaintiff
showed only mild decreases in retention of new and recent information and high level thought
procesing. (d.). Moreover, Plaintiff was discharged from speech therapy lasstitb months
after the accidenbecause she had met her therapy goals and was “demonstrating cognitive

linguistic function within normal limits.” Ifl. (citingid., Tr. 319, PAGEID #: 386)). Finally, the
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ALJ explicitly stated that he reviewed and considered Dr. Whatley’'s assssdmt found it
was not relevant to the time period in question and did not provide any formal functional
limitations to incorporate into Plaintiff's RE (d., Tr. 22, PAGEID #: 89). Thus, it is clear the
ALJ consideed medical evidenceavell after thesix-day windowbetween the alleged onset date
andtheDLI, but reasonably concluded she was not disabled for a period of twelve months.

The ALJ also cosidered Plainti's testimony in evaluating heRFC, but found ér
testimony, and allegations in general, were not entirely credilide, T¢. 20, PAGEID #87).
The Sixth Circuit has held that the Court must accord great deference to anchddibility
assessment, particularly because the ALJ has the opportunity to observentdanaleof a
witness while testifying.Jones v. Comm’r of Soc. Se&36 F.3d 469, 476 (6th Cir. 2003). The
ALJ stated expressly that a number of issues called into question the credibRitgintiff's
allegations. 1., Tr. 20, PAGEID #: 8y For exampleshe testified at the hearing that she has
problems with attention and concentration, and is unable to read, watch movies or complete
tasks. (Id., Tr. 9596, PAGEID #: 16263). Yet, she reported in a form submitted to Social
Security that she enjoyed watching television, watching movies, and comgptebssword
puzzles, all of which require concentratioithe ALJ pointed to other inconsistencies like the
fact that Plaintiff reported she has difficulty finding words, but the record was devoidyof an
deficits during her hearing or doctor’s appointmentd., Tr. 21, PAGEID #:88).

Finally, and perhaps most notably, no doctor opined that Plaintiff had any fialaion
work limitations, either physically or mentallyAnd the daily activities Plaintiff testified twere
“not restricted to the extent that she would be precluded from the range of weskezkherein.”

(Doc. 10, Tr. 20, PAGEID #: 87).Plaintiff reported being able to bathe and dress herself;
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complete household chores, such as washing dishes, doing laundry, mopping, and vacuuming the
floors; shopping and preparing meals; caring for her dog, including taking him on walks;
mowing the grass and planting floweasidgoing amping. (Id, Tr. 21, PAGEID #: 88). These
reported daily activities support the ALBpinedRFC, and are not consistent or indicative of
disability.

In theabsence oénylimitations from a treating physiciaas well asan explicit finding
that Plaintiff's subjective complaints were discounted because of incGmges in the record
when reviewingthe “record as a whalethe Court finds itcontains substantial evidence to
support the ALJ’'s RFC decisiorbee Berry. Astrug No.1:09CV000411, 2010 WL 3730983, at
*5 (S.D. Ohio June 18, 2010).

B. Failure to Obtain Testimony of Medical Expet

Plaintiff next argues that pursuant to HALLEX-2+5-34, the Social Security
Administration’s Hearings, Appeals, and Litigation Law Manual, the wh3 required to obtain
a medical expert opinion when considering whether her impairments medicadlgebisting
12.02. (Doc. 14 at 8)This argument has been rejected.

[T]he Sixth Circuit hagharacterized HALLEX as a source of “guiding principles,

procedural guidance and information” to ALJs and agency st&fawie v.

Commr of Soc Sec, 539 F.3d 395397 (6th Cir. 2008]quoting HALLEX 8§ 1-

1-001)). That said, it must be understood that “[w]hile the HALLEX procedures

are binding on the Social Security Administration, they are not binding otscour

reviewing the administratios’ proceedings.” Thugan] attempt to ground a

reversible due process vitilan solely on the Commissioner’s purported lack of

adherence to some provision of HALLEX must necessarily fall.
Sito v. Comm’r of Soc. Sedo. 3:15 CV 2551, 2017 WL 168496, at *7 (N.D. Ohio Jan. 17,
2017). Accordingly, to the extent that Plaintiff's argument is solely premised on d¢aetiit the

ALJ failed toadhere to a HALLEX provision, that argument is unpersuasive.
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Plaintiff alsoargues howeverthat under SSR 96p, the ALJ should have obtained a
updated medical expert opiniofDoc. 14 at 8).

SSR 966p deals with the issue of medical equivalence. It clariGesre

emphasizes the fact thgafn updated medical expert opinion must be obtained by

the administrative law judge or the Appeals Galbefore a decision of disability

based on medicaquivalence can be madend provides that obtairgnsuch an

opinion is mandatory ‘[w]hen additional medical evidence is received that in the

opinion of the administrative law judge or the Appeals @dunay change the

State agency medical or psychologiconsultans finding that the impairment(s)

is not equivalent in severity to any impairmanthe Listing of Impairments.’

Norah v. Comm’r of Soc. Sedlo. 2:13€V-981, 2014 WL 3845829, at *6 (S.D. Ohio Aug. 5,
2014),report and recommendation adopted sub nom. Norah v. Cdain2:13€CV-981, 2014
WL 5447331 (S.D. Ohio Oct. 22, 2014).

What Plaintiff fails to acknowledgehough,is that an ALJ's desion notto obtain an
additionalmedical opinion “forms the basis for reversal or remand only when the record is not
sufficiently clear for the ALJ to be able to make the necessary medical delisimsh, 2014
WL 3845829, at *6. Andhe ALJ “has discretion to determine whether additional evidence is
necessary.”Ferguson v. Commbof Soc. Se¢628 F.3d 269, 275 (6th Cir. 201@j)ting Foster v.
Halter, 279 F.3d 348, 35%6th Cir. 2001)).Here, Plaintiff has not shown that the record was
inadequate fothe ALJ to make a decision regarding disability. To the contrary, the ALJ
extensively discussed Listing 12.0@nd correctly laid out the standard to satisfy the “paragraph
B” and “paragraph C” criteria(Doc. 10, Tr. 1417, PAGEID #: 8384). Ultimately, the ALJ
found thatPlaintiff had only a mild restriction of activities of daily living; moderate difties
in social functioning; moderate difficulties with regard to concentration,gtensie, or pace; and
had experienced no episodes of decompensatioll., Tr. 15-16, PAGEID #: 8283).

Moreover, there was no evidence that Plaintiff had an inability to function owshighly
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supportive living arrangementPlaintiff herself noted that she was capable of bathing, dressing,
and preparing eals, inter alia, independently. 1d., Tr. 16, PAGEID #: 83). Thus, when
analyzing Listing 12.02, the ALJ reasonably concludedtthatwas not a case where additional
medical evidence was needesleeNorah 2014 WL 3845829, at *6.

It is also worth nting that it is Plaitiff’'s burden, not the ALJ’s, to show thdte medical
evidencesqualed Listing 12.02SeeFerguson 628 F.3dat 275 (6th Cir. 2010§* The burden lies
with the claimanto prove that she is disabled.”The fact thatPlaintiff felt that more evidence
should have been presented regarding her potentegjualListing 12.02 fallspartially onher,
as it was her responsibility to “present specific medical findings that s#tisfyarious tests
listed in the descriptiorof the applicable impairment or present medical evidence which
describes how the impairment has such equivalen€iacker v. Soc. Sec. Admi@3 F. App’x
725, 728 (6th Cir. 2004) (citingvans v. Sey’ of Health & Human Servs320 F.2d 161, 164
(6th Cr. 1987)). Thus, the Court finds no error in the ALJ’'s failure to obtain an additional
medical opinion.

C. Evaluation of Dr. Whatley’s Opinion

In Plaintiff's final assignment of error, she argues that the ALJ comnm#tezisible error
by using his own lay opinion to determine that her condition did not meet or equal Listing 12.02,
rather than rely on Dr. Whatley's opinion. (Doc. 14 at 1$pecifically, Plaintiff states that
because Dr. Whaley “opined that her condition was severe” the ALJ “cannog dea&idt is not
based on his own visual observations and reading of the medical redaryl.” (

Plaintiff is mistaken. The ALJ, not a physician, ultimately determiviesther a plaintiff

satisfies a listing SeeKidd v. Comm’r of Soc. Se@83 F. App’x 336, 340 (6th Cir. 2008) (“It is
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well-settled that the ultimate issue of disability is reserved to the Commissioner.”)it i&nde
ALJ who resolves conflicts in the medical evidend¢é@ng v. Heckley 742 F.2d 968, 974 (6th
Cir. 1984). Further, “[iln order to a@lify for DIB, a claimant mustéstablish the onset of
disability prior to the expiration of [her] insured status.Kingery v. Comm’r of Soc. Sed42
F. Supp. 3d 598, 602 (S.D. Ohio 20XBmphasis in original) (citingsarner v. Heckler 745
F.2d 383, 390 (6th Cir. 1984)). Thus, when determining whether a Plaintiff is disahkdLJ
generally only considers evidence from the alleged disability onset datgglththe date last
insured” Lowery v. Comm’r of Soc. Se886 F. Supp. 2d 700, 716 (S.D. Ohio 20E2e also
Kornecky v. Comm’r of Soc. Set67 F. App’x 496, 49308 (6th Cir. 2006)"In order to qualify
for [] benefits,[Plaintiff] had to establish that she had a disabilityoorbefore her date last
insured?’). “However, evidence relating back to a claimastprior condition, even though
obtained after the date last insured, may be considered in as éikdbility determinatian Id.
Here, he ALJ recognized that Dr. Whatley completed neuropsychological ass¢ssme
October and November 2012, and reviewed and considered his findings. (Doc. 10, Tr. 22,
PAGEID #: 89). Howver, the ALJ also noted thathere [was] no other medical evidence
within the evidentiary record as a whole that show|[ed] the claimant was tfeatay mental
health impairment prior to her date last insured or immediately after her datestasd.” (d.).
And “[t]o be relevant to the disability decision, ‘pestpiration evidence must relate back to the
claimant’s condition prior to the exptran of her date last insured.’Kingery v. Comnr’of Soc.
Sec, 142 F. Supp. 3d 598, 602 (S.D. Ohio 20({&)ing Wirth v. Comm’r of Soc. SedB7 FE

App'x 478, 480 (6th Cir2003) Thus it was appropriate for the ALJ to assign little weight to
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Dr. Whatley’'s opinionand find that it‘was not relevant to the time period in question and did
not contain any relevant opinion evidence for the undersigned to weidf.” (
IV.  CONCLUSION
For the reasons stated, itRECOMMENDED that Plaintiff's Statement ofrors (Doc.
14) be OVERRULED and that judgment be entered in favor of Defendant.

Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on atlegawritten objections to those
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judge of this Court shall malde axovo
determination of those portions of the reporspecified proposed findings or recommendations
to which objection is madeUpon proper objections, a judge of this Court may accept, reject, or
modify, in whole or in part, the findings or recommendations made herein, mayer&ogher
evidence or mayecommit this matter to the magistrate judge with instructiog8. U.S.C.
8636(b)(1). Failure to object to the Report and Recommendation will result in a waiher of
right to have the district judge review the Report and Recommendagiomove and ato
operates as a waiver of the right to appeal the decision of the DistrictaClopting the Report
and RecommendatiorSee Thomas v. Ard74 U.S. 140, 152-53 (1985).

IT IS SO ORDERED.

Date: June 13, 2017 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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