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INTHE UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KEN JOHANSEN,

Plaintiff, : Gase N02:16-CV-00839GCSKAJ
V. : Judge George C. Smith
MODERNIZE, INC., : Magistrate Judge Jolson
Defendant

AGREED CONFIDENTIALITY AND PROTECTIVE ORDER

The undersigned parties, collectively the “Parties,” by and through dpbhase
stipulated and agreed to the entry of a confidentiality and protective order ¢(ther™O
governing the disclosure and handling of confidential information. Documents andatitorm
produced by the Parties, a third party, or a party in this litigation may be confidential or
proprietary in nature. The Court, having reviewed the agreement and stipulatioadafties,
finds that good cause supports the entry of such an Order and that justice so.requires

Accordingly, pursuant to Rule 26(c) of the Federal Rules of Civil Procedure, Bi®. O
Civil Rule 79.3, and Rule 502(d) of the Federal RolieBvidence, it is hereby ordered that all
information, testimony, documents, ESI, and other things, disclosed or produced under the
provisions of this Order, or otherwise disclosed by the Parties or a non-partyanedisshall
be subject to the terms@ provisions set forth below.

1. Except as provided in Paragraph 2 of this Order, all documents and information
produced by the Parties in this litigation that are labeled in good faith by coansel a

“Confidential” within the meaning of Federal Rule of Civil Procedure 26(c), shalidetained
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confidentially and used solely for the purposes of this action. Counsel may designat
“Confidential” any documents produced prior to the effective date of this Oyderitben notice
that identifies the documeés by bates number or by other reasonably identifying means. Such
documents shall be held subject to this Order as of the date of their designationrti€se pa
hereby agree to abide by the terms of this Order upon its execution and filingevi@lort,

even though not yet entered by the Court.

2. The following documents or information of the Parties shall not be held as
confidential information by the Parties subject to this Order:

(a) documents or information which at the time of disclosure are part of the public
domain or record,;

(b) documents or information which after its disclosure becomes part of the public
domain or record through no act, omission, or fault of the Parties hereto; and

(c) documents or information which are rightfully in the possession of a Receiving
Party, its counsel of record, or experts, under no obligation of confidence.

3. The term tlocumengs)’ means all originals of any nature whatsoever, identical
copies and all non-identical copies thereof pertaining to any medium upon whidgentzdl or
information is recorded including, without limiting the generality of the foiregy punch cards,
print out sheets, video or movie film, slides, phonographs, records, photographs, microfilm,
notes, letters, memoranda, ledgers, work sheets, books, magazines, notebooks atkadess c
appointment books, registers, charts, tables, papers, agreements, contracts, palkefsase o
acknowledgments, invoices, authorizations, budgets, analyses, projections, tignsanites
of meetings of any kind, correspondencepats, text messages, online poslgctronically

stored information (“ESI”)facsimiles, tedgrams, drafts, data processing discs or tapes, and



computer produced interpretations thereof, x rays, instructions, announcements, scpedale
lists, and mechanical or electrical sound recordings and transcripts thetempiwssession,
custody or control of a party, or that party’s agents, servants or emplojeeserm
“document(s)” shall be understood to encompass the contents of confidential syaterial
summaries or abstracts thereof, notes taken thereon or like recapitulatiens ther

4. “Information” shall be understood to include, but not be limited to, testimony,
particularly transcripts, memoranda or other documentation of testimonynatfon obtained
from employees of a party regarding that party’s business and also ttemsels ach
testimony or information, summaries or abstracts thereof, notes taken thergan, or
recapitulations thereof.

5. If the Producing Party believes in good faith that documents and/or information to
be disclosed or produced to the Receiving Party is confidential, the Producingratnyask
the document, article, or thing containing such information as “CONFIDENTIAL”

6. Access to and disclosure of documents and/or information designated as
“CONFIDENTIAL” shall be limited to:

(a) the Parties, inclding officers, directors, representatives, agents, employees, or
former employees of a party whose involvement is reasonably necessary taiognithec
Litigation on behalf of such party;

(b) counsel and/or in-house counsel for the Parties and theactespstaffs who are
engaged in connection with the Litigation on behalf of a party;

(c) outside experts or outside consultants of the Parties whose advice and
consultation are being or will be used in connection with preparation for theditigatthe

litigation of this case;



(d) a witness, deponent, or potential witness or deponent, and his/her counsel, during
the course of or in preparation for this litigation;

(e) the Court, court reporters, or other Court personnel involved in the adjudicative
process; and

(f) copy or computer services for the purpose of copying or processing documents or
information, provided that all documents and information are retrieved upon completion of the
service(s).

7. Individuals other than those set forth in Paragraph 6(b), (e), and (f) to whom such
confidential documents or information are shown, furnished, or otherwise disclosetedirat
shown a copy of this Order and then sign an acknowledgment in the form of Exhibit A hereto.
Counsel shall retain the signed acknowledgment form, and, upon reasonable demand, shall
permit opposing counsel to inspect and copy same, provided such disclosure is not inconsistent
with provisions of the Federal Rules of Civil Procedure and does not disclose the iolesatiyy
consuting expert.

8. It is specifically understood and agreed to between the Parties that any
confidential materials so designated pursuant to this Order are to be used tmdysjoecific
purposes of this action and not for the business purposes or ingeotithe Parties.

9. All confidential documents or information received by counsel shall be retained
by such counsel and shall not be delivered or disclosed, specifically or in supsiame®ne
other than the individuals set forth in this Order.

10. Inthe event that a Receiving Party objects to any confidential designgtéon b
Producing Party, the Receiving Party shall notify the Producing Party ingvatithe objection.

Upon the Producing Party’s receipt of the written objection, the documents or itiéortineat



are the subject of the objection will remain confidential for 21 days. Duringrtiesthe parties
shall try first to resolve such dispute on an informal basis. If the parties are tmadhch a
resolution, application shall be made by the Producing Party to the Court formighief21
days of the Receiving Party’s written objection. Upon such application, the PrgdRarity
shall bear the burden of establishing that the designation is proper. If suchteppisccanade,
the documents or information that are the subject of the application shall be deendshtahf
until such time as the Court rules as to their designation. No party shall be obligdtalietoge
the propriety of a particular designation, and a failure to do so shall not constitdi@iasian
that any item or information is, in fact, confidential or preclude a subsequeleihgeaio the
propriety of such designation.

11. Confidential documents and information previously produced by a party shall be
reproduced by the Receiving Party only when necessary for a specific putpte teethis
action.

12. When documents or information are used or disclosed at depositions, hearings or
other public or quasi-public proceedings (other than the trial ®ttdse), the documents or
information, or testimony regarding such documents or information, shall be el isfi
confidential in accordance with the provisions in Paragraph 5 either at the tinged&ftosition
or within thirty (30) days from the datehen the transcript of the proceedings is made available.
To the extent that any of those present are not designated as persons fdlim&avagraph 6
herein, such persons shall not be shown Confidential documents. To the extent the persons
presentdll within Paragraph 7 herein, such persons shall sign or have signed an
acknowledgment in the form of Exhibit A hereto. Confidential documents or informationtused a

depositions, hearings or other public or quasi-public proceedings (other thanl thiettig case)



shall not be attached to transcripts or other documents memorializing such prgsesdiess
those confidential documents or information are collectively maintained in an envelofher
protective covering which bears on its front andkiitae following label: CONTAINS
CONFIDENTIAL INFORMATION SUBJECT TO A PROTECTIVE ORDER. TO BE
OPENED ONLY BY COUNSEL, AS DIRECTED BY THE COURT, OR BY WRITTEN
AGREEMENT OF THE PARTIES.

13. The terms of this Order shall govern the disclosure and handling of confidential
documents or information as between the Parties, and any other individual othexitihay
later become a party to this Order. Should any party determine that it isargdesfile
confidential documents or information with the Coti@dnfidential Material”), that party will
submit a motion to the Court consistent with the provisions of S.D. Ohio Civil Rule 5.2.1 and, if
such motion is granted, shall file the documents as instructed in S.D. Ohio Civil Rules 5.2.1 and
5.1. The time, measured by the number of days, between the submission of a motion requesting
leave to file a particular filing under seal and the Court ruling on that motiomsidle
considered for purposes of determining the timeliness of that filing. Ifahe @les on a
motion requesting leave to file under seal on the same day such motion was filethglpaftly
shall have one additional day to timely submit their filing.

14. Acceptance by a Receiving Party of information, documents, or thingsiatentif
or marked as Confidential Material hereunder by a Producing Party shall notuterss
concession that such information, documents or things in fact are or include proteeteal ofa
the Producing Party.

15.  Within twentyone (21) days of the settlemt, final adjudication, or other final

resolution of this case, including all appeals thereto, any and all confiddttiahents or



information, and any copies or reproductions thereof in the possession of individuals ether tha
the Court, shall be returned to counsel who produced them or, at the Producing Patigts elec
destroyed, with certification made to the Producing Party of all such destruetowever,
notwithstanding the foregoing, counsel of record may retain all pleadings, discesposes,
deposition transcripts, legal memoranda, correspondence and attorney work product.

16. If a party, through inadvertence, produces any confidential information without
labeling or marking or otherwise designating it as such in accordance wglothsions of this
Order, the Producing Party may give written notice to the Receiving tRattthe document or
information produced is deemed confidential and should be treated as such in aecarttanc
the provisions of this Order. The Receiving Party must treat such document omatidoras
confidential from the date such notice is received. Disclosure, prior to thet r@cguch notice,
of such confidential information to persons not authorized to receive confidentiaha@tion
shall not be deemed a violation of this Order.

17. The disclosure or production of attorney-client privileged and/or work-product
protected documents or information, whether inadvertent or otherwise, is not a éner o
privilege or protection from discovery in this case or in any other federaltesteeeding.

This Order shall be interpreted to provide the maximum protection allowed byaFRdés of
Evidence 502(d). If a party, through inadvertence or otherwise, produces a document or
information that it believeis immune from discovery pursuant to the attorclent privilege
and/or the work-product doctrine, the Producing Party may give written noticeReteésing
Party that the document or information produced is deemed privileged and thabfehe
document or information is requested. Upon receipt of such written notice, the Rep&&ivtin

shall immediately gather the original and all copies of the document or etiormof which the



Receiving Party is aware and shall immediately return thenattighd all such copies to the
Producing Party. The return of the document or information to the Producing Party shall not
preclude the Receiving Party from later moving the Court to compel production efuheed
document or information. Nothing in this Order relieves any party or counsel of aggtioinl
under applicable ethical rules to provide notification of a potential inadvertent production.

18. In the event the production of documents, information or materials covered by
this Order issought by a noiparty through subpoena power in other litigation, counsel and/or
the party receiving the subpoena shall first notify the party whose confidefdrahation is
sought and provide said party an opportunity to take appropriate measu@etd gisclosure
in that litigation. No disclosure of information or materials covered by this Ghddirbe made
to a non-party through subpoena power in other litigation absent agreement of thehpagy w
confidential information is sought or courder.

19. Neither party waives, and each party expressly retains, the right to cléim or
any other legal, administrative or investigative proceeding, the applicdtay @rivilege to the
confidential documents or information discovered hereunder.

20. Nothing in this Order shall be deemed a waiver of any party’s right tct ¢bje
the production of any documents, information or other tangible things for, among atigst thi
lack of timeliness, relevance or materiality, privilege, work product, treglgnation materials,
or as not reasonably calculated to lead to the discovery of admissible evidence.

21. The Parties, after having complied with the Local Rules, shall submit to tive Co
for resolution any disputes regarding this Order and any proposed modification cesrdot
of it, and no party hereby waives its rights to a hearing or any rights affordadchtter the

Federal Rules of Civil Procedure.



22. In the event any party seeks discovery of information from apghitg-that is
alleged by such third-party to be confidential, such third-party may designate suchatitorras
confidential and the Parties agree that such thamdy information will be received and
maintained by them under the provisions of this Order.

23. A proceduredr use of confidential information at trial shall be discussed at the
final pretrial conference of this case and will be subject to the ruling of the Court.

24. This Court shall retain jurisdiction to make such amendments, modifications and
additions tathis Order as this Court may deem appropriate from time to time, and any party may

apply to the Court at any time for an amendment, modification, or addition to this Order.

25.  This Order shall survive the termination of this litigation.
IT IS SO ORDERED.
Date: June 21, 2017 /s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE

Stipulated and Agreed:

Brian K. Murphy June 21, 2017
Anthony I. Paronich (admitteldro Hac Vice) Date

Edward A. Broderick (admitteBlro Hac Vice)

Broderick & Paronich P.C.

99 High St., Suite 304

Boston, MA 02110

(508) 221-1510

(617) 314-7783 facsimile

anthony@broderickaw.com

ted@broderickaw.com

Brian K. Murphy (0070654)
Joseph F. Murray (0063373)


mailto:anthony@broderick-law.com

Geoffrey J. Moul (0070663)
Jonathan P. Misny (0090673)
Murray Murphy Moul + Basil LLP
114 Dublin Road

Columbus, OH 43215

(614) 488-0400

(614) 488-0401 facsimile
E-mail: murphy@mmmb.com
murray@mmmb.com
moul@mmmb.com
misny@mmmb.com

Matthew P. McCue (admittdéro Hac Vice)
Law Office of Matthew P. McCue

1 South Avenue, Third Floor

Natick, MA 01760

(508) 655-1415

(508) 319-3077 facsimile
mmccue@massattorneys.net

Attorneys for Plaintiff Ken Johansen

Aaron M. Scolari June 20, 2017
Loriann E. Fuhrer (0068037) Date
KEGLERBROWNHILL + RITTER Co., LPA

65 East State Street, Suite 1800

Columbus, Ohio 43215

Telephone: (614) 462-5474

Facsimile: (614) 464-2634

E-mail: lfuhrer@keglerbrown.com

Aaron M. Scolari (admitte®ro Hac Vice)
Rogers Joseph O’Donnell, PC

Robert Dollar Building

311 California Street, 10th Floor

San Francisco, CA 94104

Telephone: (415) 365-5348
Facsimile: (415) 956-6457

E-mail: ascolari@rjo.com

Attorneys for Defendant Modernize, Inc.
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Exhibit A

Confidentiality Declaration

| hereby declare that | am to receive documents or information designated as
“CONFIDENTIAL” pursuant to the terms of the Agreed Confidentiality and Rtite Order
entered in the case styldohansen v. Modernize, Inc. Case No. 2:168v-839 (Judge Smith)l
further declare that | have read a copy of the Agreed Confidentiality arettretOrder and
agree to be bound by all of its terms. If | am signing on behalf of a Partytyrtkatiis not an
individual, | declare that | have authority to bind sty or entity to the terms of the Agreed
Confidentiality and Protective Order and that such Party’s or entity’s gagdalso shall be
bound by all of its terms. | specifically acknowledge the obligation to pratedtto return or
destroy all “Confilential” documents or information in accordance with the Order, and | hereby
submit to the jurisdiction of the United States District Court for the Southern Distf@tioffor
the purpose of any proceeding to enforce the terms of this Order.

| declare mder penalty of perjury that the foregoing is true and correct.

Date Signed Declarant’s Signature

Printed Name

Address

City, State, Zip Code
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