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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SOUTHERN GLAZER’S
DISTRIBUTORS OF OHIO, LLC ,
Plaintiff,
Civil Action 2:16-cv-861
V. Judge Michael H. Watson
Magistrate Judge Elizabeth P. Deavers

THE GREAT LAKES BREWING CO. , etal.,

Defendans.

OPINION AND ORDER

This matter is before the Court oRlaintiffs Motion to Compel Answers to
Interrogatories and Responses to Document Req(iEeSts No.73), Defendants’ Memorandum
in Opposition toPlaintiff's Motion to Compel (ECF NaB0), andPlaintiff's Reply in Supporof
their Motion to Compel. (ECF No81l) For the reasons that followlaintiff's Motion is
GRANTED. (ECF No. 73

l. BACKGROUND

This isan action for relief pursuant to franchise agreembatween Plaintiff, Southern
Glazer’'s Distributors of Ohio, LLC SouthernGlazeits”), and Defendant, The Great Lakes
Brewing Company (“Great Lakes”as well as Southern Glazer's and Defendant Boston
Brewing Company, Inc. (“Boston Brewing”). The Court has previously included aledit
recitation of the facts in a prior Opinion and Order granting Defendants’ Motioonp€! (ECF

No. 62at 1-7) and will thereforenly discuss the facts most relevant to the instant motion.
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Defendants assert six countaiohs against Plaintiffseveral of which are based, at least
in part, on Defendants’ assertion thRlaintiff breached the change wwnership/control
provisions (and/or related consent language) in the controlling franchise agtse{8eeDefs.’
Answer at 3238, ECF No. 21 (“Glazer's Ohio breached Section 9(a) of the Franchise
Agreement by failing to seek and obtain Great Lakes’ consent to the changeeo$lup@and/or
control that occurred via the Southern/Glazer’'s mergerP)aintiff included in is second set of
discovery requests two interrogatories seeking information about Defenalamts| practce in
relation to the change in ownership/control provisions. (Pl.’s Mot. Compel at 5, ECF No. 73.)
Plaintiff contends thathe interrogatories wer basedon the Defendantscounterclaimsand
30(b)(6) witnesses whdestified that the “chang@-ownership/control provisions are an
‘essenial term’ in all their contrast” (Id.) Defendants objected to Plaintiff's interrogatories as
“irrelevant to anyissue in the case.(Defs.” Opp. at 3, ECF No. 80.)

Now, Plaintif request a Court Order compelling Defendants to respond to the following
two interrogatories:

| nterrogatory 8. Describe each and every circumstance in the past five years in

which [Defendant] Lakes received notice of a potential change in the ownership

and/or control of a distributor, and/or a potential assignment of a distribution
agreement, within the meaning of [the chaigeontrol provision] of the []

Distribution Agreement (or aimilarly-worded agreement). Your description

should include, but is not limited to, the date of the notice, the identity of the

distributor, the events that constituted a potential change in the ownership and/or

control of the distributor, and/or a poteaitiassignment of the distribution
agreement, and whether [Defendant] consented to the change in the ownership

and/or control of the distributor and/or the assignment of the distribution
agreement.

Interrogatory 9. For each circumstance identified in respe to Interrogatory

No. 8, describe the information, documents, and process that [Defendant] used to
decide whether to grant or withhold its consent, including all persons involved in
the decision.




(Pls.” Mot. Compel at 5.)
. LAW AND ANALYSIS

Federal Rule of Civil Procedure 37 permits a party to file a motion for an order
compelling discovery if another party fails to respond to discovery requests, prdwatléaket
motion to compel includes a certification that the movant has, in good faith, conferred or
attempted to confer with the party failing to respond to the requests. Fed. R. Civ)@)37(a
The Court is satisfied that this prerequisite to filing a discovery motion has diesied.

Determining the scope of discovery is withire tCourt’s discretionBush v. Dictaphone
Corp, 161 F.3d 363, 367 (6th Cir. 1998). Federal Rule of Civil Procedure 26(b)(1), which sets
forth the permissible scope of discovery, provides as follows:

(1) Scope in General Unless otherwise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party’s claim or defense and
proportional to the needs of the case, considering thertarce of the issues
at stake in the action, the amount in controversy, the parties’ relative axcess t
relevant information, the parties’ resources, the importance of the discovery i
resolving the issues, and whether the burden or expense of the propose
discovery outweighs its likely benefit. Information within this scope of
discovery need not be admissible in evidence to be discoverable.

Fed. R. Civ. P. 26(b)(1). “[T]he proponent of a motion to compel discovery bears the initial
burden of proving that the information sought is releva@uinn v. Mount Carmel Health Sys.
No. 2:09¢€v-226, 2010 WL 2927254, at *5 (S.D. Ohio July 23, 2010) (Kemp, J.) (quoting
Clumm v. ManesNo. 2:08€v-567 (S.D. Ohio May 27, 2010) (King, J3ge alsdBerryman v.
Supervalu Holdings, IncNo. 3:05ev-169, 2008 WL 4934007, at *9 (S.D. Ohio Nov. 18, 2008)
(“At least when the relevance of a discovery request has been challenged the bomdée is

requester to show the relevance of the requested information.”) (intéetein omitted)).



Both parties agree that the change in ownership provisions are at the heart oéthis cas
Defendantshowever, argue that the provisions are relevant only in that it must be decided
whether they conflict with Ohio lawmDefs.” Opp.at 4); (Pl.s Mot. Compel at 7.) Defendants
contend that they should not have to produce the informatisisudbecause it is irrelevant in
two ways. First, Defendants assert that the change of ownership provisions aregunamand
suchextrinsic evilence related to the provisionstisereforejrrelevant to the matter at hand.
Lincoln Elec. Co. v. Travelers Cas. & Sur. C2013 U.S. Dist. LEXIS 189111, at *182—-83
(N.D. Ohio Feb. 5, 2013) (“Courts across the country have held that . . . extrinsic evidence . . . is
not relevant where, as here, there is no ambiguous . . . provision that requires ‘iniengtgtat
Second, Defendants claim thsgcause the dispute centers only on the change of ownership
provisions in the franchise agreement with Plaintiff, Defendants’ changeniarsip provisions
found in franchise agreements with other distributors is wholly irrele&fs.” Opp. at 1.)

Plaintiff on the other hand contenitisit the information sought is relevant becaegen
if the Court determines that the consent and termination provisions do not conflict with the
Franchise Act, the provisions and the Franchise Act impose additional requse@ment
Defendants (Pl.’s Mot. Compel at 7.Plaintiff assertshat the additionalequirement®f the
Franchise Actturn on fact-intensive issues such as reasonableness, good faith, fair dealing, a
just cause.”(ld.) Plaintiff therefore posits that understanding how Defendants treat these
provisions in other agreements helps establish whetbgrhave acted with reasonableness and
in good faith in relation to the disputed agreement.

For examplePlaintiff points to the consent provisioglied on by Defendant Great

Lakes which states that Great Lakes “must not unreasonably withhold its consent to an



Ownership Change or Assignment . . . and shall be guided in its decision by its reasonable
business judgment.”’ld. (citing Great Lakes Franchise Agreement, ECF Ne3¥p Plaintiff
further emphasizethat the Franchise Act provides that a mactufi@r ‘shall not unreasonably
withhold” its consent to a sale, assignment, or transfer of a franchise. Ohiodgevg C
1333.84(F). Moreover, the Franchise Act contains a good faith and fair dealing component,
stating that “no manufacturer . . . shall fail to act in good faith in accordance with reasonable
standards of fair dealing, with respect to the distributor’s right to saljrassansfer or

otherwise dispose of his business . ..” Ohio Rev. Code § 1333.&AdH)tiff therefore

contends that Defendants’ treatment of the provisions is relevant to determinihg@mwhe
Defendants have acteéeasonably and in good faith and/or whether Defendants’ “refusal to grant
consent . . . was based upon pretexd/or was an attempt to terminategome other reason
without following the just cause standard required by statf."s Mot. Compel at 8djting
Tri-County Wholesale Distribs. v. Wine Group, Jri&010 WL 3522973, at *6—7 (S.D. Ohio
Sept. 2, 2010).)

Based on the recognized important¢he change in ownership provisions, and
Defendantstreatment of thse provisions, the Court finds tHiaintiff has met its burden in
showing that the requested information is relevaMilkkinson v. Greater Dayton Redransit
Auth, No. 3:11cv00247, 2012 WL 3527871, at *4 (S.D. Ohio Aug. 14, 20®eh good cause
exists, the district court has the discretion to permit a party to seek ‘digaiaary matter
relevant to the subject matter involved in the actionD)scovery related to Defendants’
historicaltreatment othe change in control provisions is relevant and proportional to the issue

of whetherthetermination of Defendants’ franchise agreements complies with the Franchis



Act’s and the provisions’ additional requiremengsccordingly, the CourGRANTS Plaintiff's
Motion to Compel. (ECF No. 73.)
1. CONCLUSION
For the reasons set forth above, Plaintiff’'s Motion to Comp8RANTED. (ECF No.
73.) Defendants arBIRECTED to respond to Defendants’ interrogatories and requdessts

productionwithin FOURTEEN (14) DAYS of the date of this Order.

IT 1S SO ORDERED.

Date:June 7, 2017 /sl Elizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITED STATES MAGISTRATE JUDGE




