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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DELBERT R. MOLEBASH,
Plaintiff,
Civil Action 2:16-cv-869

Chief Judge Edmund A. Sargus, Jr.
V. Magistrate Judge Chelsey M. Vascura

NANCY BERRYHILL,
ACTING COMMISSONER OF
SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Delbert R. Molebash (“Plaintiff; brings this action under 42 U.S.C. 88 405(g)
and 1383(c)(3) for review of a final decisiohthe Commissioner of Social Security
(“Commissioner”) denying his applications for so@aturity disability insurance benefits and
supplemental security income. This matter ifoteethe United States Magistrate Judge for a
Report and Recommendation on Ridf’'s Statement of Errors (ECF No. 18), Defendant’s
Memorandum in Opposition (ECF No. 21), Plaintiff's Reply to Defendant’'s Memorandum in
Opposition (ECF No. 22), and the administratieeord (ECF No. 11). For the reasons that
follow, it is RECOMMENDED that the CourREVERSE the Commissioner of Social
Security’s non-disability finding anEM AND this case to the Commissioner and the ALJ
under Sentence Four of 8§ 405(g) for further agrsition consistent with this Report and

Recommendation.
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l.

Plaintiff filed his applications for beni&s protectively on January 10, 2013, and alleges
that he became disabled on March 17, 2011. On March 11, 2015, folliovaalgadministrative
denials of Plaintiff's applicatins, a hearing was held before Administrative Law Judge Thomas
L. Wang (the “ALJ") (ECF No. 11-2, at PAGEID# 78-115).

At the hearing, Plaintiff, represented puasel, appeared and testified. When asked
why he could not work, Plaintiff testified that has “scapula winging” diis left shoulder that
prevented him from lifting his left arm above hisad and that any range of motion over his head
of his left shoulder was “sore, tenderlt.(at PAGEID# 84-85.) He added that he recently
experienced problems with his right shouldehnjch required surgeryet continued to be
“sore.” (d. at PAGEID# 85.) Plaintifélso said that he has “tmbling” in his right hand, a
problem with his left ankle, andahhis weight impacted his mobilityid( at PAGEID# 86-87.)
He further noted that he had begera mental health centerathhe believes he has depression,
and that he is often tired dng the middle of the day.ld. at PAGEID# 103-104.)

Vocational Expert Bruce Waldthe “VE”) also testified athe administrative hearing.
(Id. at PAGEID# 109-113.) The VE testified thaaipliff's past jobs isluded the following:
grinder and chipper, heavy strength, seniliesk forklift operator, medium strength, semi-
skilled; packager, medium strehgtunskilled; and material handistiock person, heavy strength,
semi-skilled. Id. at PAGEID# 109-111.) The VE was provided the following hypothetical to
consider:

Let's assume a hypothetical individualetielaimant's age, education and past

jobs, light work as definelly the regulations. Push pull with the left is limited

to the occasional level, never climbingldkers, ropes or scaffolds, occasional for

climbing ramps or stairs, occasional éwawling, frequent for stooping, kneeling,
crouching.



Overhead lift/reaching is limited to éhoccasional level, occasional use of
hazardous machinery, occasional exposurspwotected heights, work limited to
simple, routine and repetitive tasks. kon a low-stress job defined as only
occasional changes in the work settin@an the hypothetical individual perform

any of the past jobs?

(Id. at PAGEID# 111.) In consideration of thgpothetical, the VE coteded that “no past
work could be performed.”ld.) Nevertheless, the VE concludent there would be other jobs
for the hypothetical individualncluding as a cleangpackager, and mail clerkld( at

PAGEID# 112.) All threavould be light, unskilled, and low-stress job&d. gt PAGEID# 112-
113))

On June 11, 2015, the ALJ issued a decisiontigndinat Plaintiff was not disabled within
the meaning of the Social Security Actd.(@at PAGEID# 60.) The ALdoted that Plaintiff met
the insured status requirements through December 31, 20L&t PAGEID# 62.) At step one
of the sequential evaluation procéske ALJ stated that Plaintiff had not engaged in

substantially gainful activity since Meh 17, 2011, the alleged onset datel.) (The ALJ found

that Plaintiff had the severe impairmentsadfustment disorder with mixed anxiety and

! Social Security Regulatiomsquire ALJs to resolve a diséityi claim through a five-step
sequential evaluation of the eviden&ee20 C.F.R. § 416.920(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequentieview considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmerdi®ne or in combination, meet or equal the
criteria of an impairment set forth the Commissioner’s Listing of Impairments,
20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant’s residual ftianal capacity, can the claimant perform
his or her past relevant work?

5. Considering the claimant’s age, ediarg past work experience, and residual
functional capacity, can the claimant erh other work available in the national
economy?

See20 C.F.R. § 416.920(a)(Mee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).

-3-



depressed mood; alcohol abuand tendinitis of theilateral rotator cuffs. I¢.) Although not a
severe impairment, the ALJ also considdpéaintiff's obesity when crafting the residual
functional capacity. I¢. at PAGEID# 62-63.) The ALJ furthéound that Plaintiff did not have
an impairment or combination of impairmentattmet or medically equaled one of the listed
impairments described in 20 C.F.R. Part 404, Subpart P, Appendid. Bt PAGEID# 63.)

At step four of the sequential procesg ALJ set forth Plaintiff's Residual Functional
Capacity (“RFC”) as follows:

After careful consideration of the emti record, the undsigned finds that

[Plaintiff] has the residual functional capacity perform light work as defined in

20 CFR 404.1567(b) and 416.967(b) except the claimant only occasionally can

push and pull with his left extremity, casionally climb ramps or stairs, and

never can climb ladders, ropes, or sdao [Plaintiff] frequently can stoop,

kneel, crouch, and only occasionally can crawl. [Plaintiff] occasionally can

perform overhead reaching. [Plaffjtionly occasionally can use hazardous

machinery and sustain exposure to unprotetigights. [Plaintiff] is limited to

simple, routine, repetitive tasks, and oabcasionally can work in low, stress job.
(Id. at PAGEID# 64.) Although the ALJ foundathPlaintiff's medical impairments could
reasonably be expected to cause the allegedteymsphe concluded that Plaintiff’'s statements
concerning the intensity, persistence, and limiting effects of the symptoms were not entirely
credible. [d. at PAGEID# 65.) The ALJ instead foundthPlaintiff's allegations suggested a
far more significant limitation #n supported by the recordd.j

In assessing Plaintiff's mealtRFC, the ALJ assigned “greweight” to the July 2013
clinical interview completed by mental heattbnsultative examiner Dif. Rodney Swearingen,
and “little weight” to the medical source s®tatent prepared by Dr. Lindsay Honakedd. &t
PAGEID# 68.) In assessing Ri&ff's physical RFC, the ALJ aceded the opinion of Plaintiff's

treating physician, Dr. William B. Strauch, orflyartial weight,” reasoning that it was

“inconsistent with the meditavidence of record.” Id.) The ALJ likewise assigned only



“partial weight” to the Augus2011 Independent Medical Examination by Dr. Eugene Lin, the
October 2011 Independent Medical ExaminabgrDr. Seth H. Vogelstein, the November 2011
Office Note of Dr. Robert J. Nowinski, atlde May 2011 letter signed by Dr. Stephen Altic,
explaining that “[tlhese opinioraso contained little souraeformation, did not provide a
function-by-function analysis, and were a linditgssessment of [Plaintiff's] abilities.’ld()
Although the record contained opons from state-agency reviewy physicians Drs. Mirvis and
Das relating to Plaintiff's physic®FC, the ALJ neither weighed narentioned those opinions.

Relying on the VE’s testimony, the ALJ concluded that Plaintiff was unable to perform
his past relevant work, but cauperform jobs that exist in significant numbers in the national
economy. Id. at PAGEID# 68-69.) He therefore comded that Plaintiff wa not disabled under
the Social Security Act.lqd. at PAGEID# 69.)

On July 12, 2016, the Appeals Council deridgintiff's request for review and adopted
the ALJ’s decision as the Conmsrioner’s final decision.|d. at PAGEID# 46-50.) Plaintiff then
timely commenced the instant action. (ECF No. 1.)

.

When reviewing a case under the Sociaugigy Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sé82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C.

8§ 405(g) (“The findings of the @amissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . .Uhder this standard, “substantial evidence is
defined as ‘more than a scintilla of evidencelbas than a preponderance; it is such relevant

evidence as a reasonable mind might acaeptdequate to support a conclusioiR8gers 486



F.3d at 241 (quotin@utlip v. Sec’y of Health & Human Serv25 F.3d 284, 286 (6th Cir.
1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfjthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Nevertheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todhfinding ‘even if there is
substantial evidence in theaord that would have supped an opposite conclusion.Blakley
v. Comm’r of Soc. Se®81 F.3d 399, 406 (6th Cir. 2009) (quotiigy v. Callahan109 F.3d
270, 273 (6th Cir. 1997)). Finally, even if tAeJ’s decision meets ¢éhsubstantial evidence
standard, “‘a decision of the Commissioner wilt be upheld where the SSA fails to follow its
own regulations and where that error prejudicemanant on the merits or deprives the claimant
of a substantial right.”"Rabbers582 F.3d at 651 (quotirBowen v. Comm’r of Soc. Se478
F.3d 742, 746 (6th Cir. 2007)).

1.

In his Statement of Errors, Pléififiraises four contentions @frror. (ECF No. 18.) First,
Plaintiff contends that the hypotieal question the ALJ asked the VE was inconsistent with and
did not accurately reflect the RFCd.(at PAGEID# 959-961.) Secor@laintiff alleges that the
ALJ committed legal error when he failed to evaluate the medical opinions of state-agency
reviewing physicians Drs. Mirviand Das. Within this conteoti of error, Plaintiff points out
that both Drs. Mirvis and Daoncluded that he had the severe impairment of peripheral
neuropathy and that Dr. Miis opined that Plaintiff was “limitedih his ability to reach “in front

and/or laterally,” (ECF No. 1B-at PAGEID# 131), a limitatiothe ALJ failed to accommodate



in the RFC he assessed. (ECF No. 18, at ABR&[R62.) Third, Plaintiff argues that the ALJ’s
step-three analysis of Listing is “so superfitas to amount to a “constructive failure” to
consider the impairmentsld( at PAGEID# 963.) Finally, Platiff asserts that the ALJ’s
erroneously characterized Plaintiff's bilaterabslder impairments ategp two, explaining that
the other diagnoses made in teports are additional severe iampnents not considered by the
ALJ. (Id. at PAGEID# 965-966.) The undersigned dades the ALJ’s failure to consider the
opinions of the state-agency rewiing physicians requires reversal.

The ALJ must consider all medical opiniahst he or she receives in evaluating a
claimant’s case. 20 C.F.R. 8 416.927(c) (“Relgmslof its source, we will evaluate every
medical opinion we receive.”$ee als&GSR 96—-8p, 1996 WL 374184, *7 (July 2, 1968he
RFC assessment must always consahel address medical source opinionség also, e.g20
C.F.R. 8§ 416.913a(b)(1) (“Administrative landges are not required to adopt any prior
administrative medical findings, but they maetsider this evidence according to 88 416.920b,
416.920c, and 416.927, as appropriate, becaudeenleral or State agency medical or
psychological consultants are highly qualifeaat experts in Social Security disability
evaluation.”); SSR 96-6p, 1996 WL 374180, *2 (J2Jy1996) (administrative law judges are
required to consider state agemsgdical “findings of fact abouhe nature and severity of an
individual's impairment(s) as opinions nbnexamining physicians and psychologists.
Administrative law judges and Appeals Courai not bound by findings made by State agency
... but theymay not ignore these opinioaad must explain the weigbiven to the opinions in

their decisions.” (emphasis added)yhe applicable regulations define medical opinions as

2This finding obviates the need for in-depth gsal of Plaintiff's remaining assignments of
error. Thus, the undersigned need not, and doesasaive the alternativieases Plaintiff asserts
support reversal and remand.
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“statements from acceptable medical sources tflattgudgments about the nature and severity
of your impairment(s), including your sympts, diagnosis and prognosis, what you can still do
despite impairment(s), and your physical ontaérestrictions.”20 C.F.R. § 416.927(a)(1).
Regardless of the source of a medaghion, in weighing thepinion, the ALJ must
apply the factors set forth in 20 C.F.R455.927(c), including the emining and treatment
relationship, supportability of th@pinion, consistency of the opiniovith the record as a whole,
and the specialization of the source. In additiegulations provide thathere, as here, the ALJ
does not assign controlling weightttee claimant’s treating physiciahe or she must explain the
weight assigned to the opinions of the medical soures20 C.F.R. § 416.927(e) (“The rules
in 8 416.913a apply except that when an admiriggdaw judge gives aurolling weight to a
treating source’s medical opinion, the administrakave judge is not required to explain in the
decision the weight he or she gave to the @dninistrative medical findgs in the claim.”).
Indeed, “[ijn appropriate circumstancegjnions from State agency medical and
psychological consultants andchet program physicians andypsologists may be entitled to
greater weight than the opinions of tieg or examining sources.” SSR 96-6p, 1996 WL
374180, *3;see also Miller v. Comm’r of Soc. Se®11 F.3d 825, 834 (6th Cir. 2016) (state-
agency medical consultants are “highly qualifdg/sicians and psychologists who are experts in
the evaluation of the medical issues in disabdlaims under the [Social Security] Act;” thus, in
some cases, “an ALJ may assign greater weigatstate agency consultant’s opinion than to
that of a treating . . . source.” (first alteratiaroriginal) (internal quattion marks omitted));
Hoskins v. Comm’r of Soc. Set06 F. App’x 412, 415 (6th Ci2004) (“State agency medical
consultants are considered experhd their opinions may be entitleo greater weight if their

opinions are supported by the evidence.”).



As set forth above, the ALJ assigned only tiadiror “little” weight to the opinions of
Plaintiff's treating physician and those exaemmwho offered opinions regarding his physical
impairments. (ECF No. 11-2, at PAGEID# 67-6&¢t the ALJ failed to even mention, let
alone weigh, the opinions of tlstate-agency reviewing physiciabss. Mirvis and Das. As
discussed above, as state-agency reviewing physicians, Drs. dMidv/i3as “are highly qualified
and experts in Social Security disabilgyaluation,” 20 C.F.R. § 416.913a(b)(1), and the ALJ
“may not ignore these opinions and must exptae weight given tthe opinions in their
decisions.” SSR 96p, 1996 WL 374180 at *2.

The Commissioner does nosgute that the ALJ failed tmention the opinions of Drs.
Mirvis and Das, but contends any such ersdiat most harmless error.” (ECF No. 21, at
PAGEID# 983.) According to the Commissione opinions of Drs. Mirvis and Das were
“consistent with, and therefonedirectly addressed by the Alsldiscussions of . . . other
medical opinions and findings.ld{ at 982.) The Commissiondtexnatively posits that the
omission was harmless because “the ALJ's REEbunts [for] the limitations Drs. Mirvis and
Das identified,” explaining that “[tjhe physicpbrtions of the RFC determined by the ALJ
match or exceed the limitations Drs. Mg\and Das identified . . . .”Id. at 982-83.) In support
of this assertion, the Commissiommsits that “[tjhe ALJ’s RF@mitation to occasional pushing
and pulling on the left and occasional overhesathing adequately addressed Dr. Mirvis’s
limitations related to lifting ‘left in front andf laterally’ and ‘leftoverhead’ . . . .” Ifl. at 983
(internal citations to the record omitted)r'he undersigned disagrees.

As a threshold matter, the undersignedagwith the Commissioner that the ALJ’s
failure to mention the opinioref the state-agency physiciansuld amount to harmless error

where the RFC he assessed accommodated the limitations opined in the o@hidMason v.



Comm’r of Soc. Sec378 F.3d 541, 547 (6th Cir. 200@}ating that violations of the procedural
rules within the treating physician context dages harmless error if the ALJ’s decision
“makes findings consistent withe opinion”). The undersignditewise agrees that any error
would be harmless where the ALJ indirectly addesl the state-agency physicians’ opinions so
as to satisfy the goals of the prdaeal requirements set forth in 8 416.9Z7. id. (harmless

error where Commissioner “has met the goalfezfulations “even though she has not complied
with the terms of the regulations”). Butither of these scenarios occurred here.

Contrary to the Commissioner’s assertidhs, ALJ’'s RFC assessment was not consistent
with the limitations Dr. Mirvis opied. Dr. Mirvis specifically opined that Plaintiff's ability to
push and pull was limited in his left upper extigm (ECF No. 11-3, at PAGEID# 130.) Later
in his opinion, he separately opined thatiftiff's ability to both reach overheauhd his ability
to reach “in front and/diaterally” was limited in his left extremity.ld. at 131.) Although the
RFC the ALJ assessed accommodates the push/pull and overhead reaching limitations, it
contains no limitations on Plaintiffs albylito reach in front or laterally.SeeECF No. 11-2, at
PAGEID# 64.) Moreover, contrary to the Coisgioner’s assertion, th&l.J does not attack the
supportability or consistency of Dr. Mirvis’ apon or his opined limitation on lateral reaching
through his discussion of thehetr medical opinions. The @wonissioner cites an August 2010
treatment note from Dr. Phelan Adams, wgust 2011 Independent Medical Examination by
Dr. Eugene Lin, and the October 2011 Indefent Medical Examination by Dr. Seth H.
Vogelstein. Nowhere in the ALJ’s discussiortlodse opinions does he explain why he finds
that Plaintiff does not require any limitations on his ability to reach laterally. Moreover, all of
these opinions were rendenador to Dr. Mirvis’ April 2013 opinon, which is significant given

that the record evidenceflects that Plaintiff's physical impanents worsened in time.

-10 -



The undersigned cannot conclude that the Altdilure to consider the opinions of the
state-agency reviewing physicians constitiigsnless error. His failure to provide any
discussion of their opinions or to otherwiseyde an explanation favhy he rejected the
limitation on “in front and/or laterally” reachgnDr. Mirvis opined preents this Court from
conducing meaningful review to determine wiegtsubstantial evidenseipports his decision.
See Rogerd86 F.3d at 248 (quotingurst v. Sec’y of Health & Human Servg53 F.2d 517,
519 (6th Cir. 1985)) (“It is more than merely ‘p&ll’ for the ALJ to articulate reasons . . . for
crediting or rejecting particular sources of evickenlt is absolutely essential for meaningful
appellate review.”)Cox v. Comm’r of Soc. Se615 F. App’'x 254, 258 (6th Cir. 2015) (“We do
not consider this ambiguity harmless erroerethough substantial evidence may support the
ALJ’s evaluation of the medical source opiniooscause we cannot meaningfully review the
ALJ’s actual reasoning.”RReynolds v. Comm’r of Soc. Set24 F. App’x 411, 414 (6th Cir.
2011) (quoting 5 U.S.C. 8§ 557(8)(A)) (noting that an ALJ’s decision “must include a
discussion of ‘findings and conclusions, andriggsons or basis therefor, on all the material
issues of fact, law, or disdren presented on the record.”).

In sum, the undersigned finds Plaintiffec®nd contention of error to be well taken.

V.

Due to the errors outlined above, Plaintifeittitled to an order remanding this case to
the Social Security Administration pursuamiSentence Four of 42 U.S.C. § 405(g). The
undersigned therefoRECOM M ENDS that the CourREVERSE the Commissioner of Social
Security’s non-disability finding anEM AND this case to the Commissioner and the ALJ
under Sentence Four of 8§ 405(g) for further agrsition consistent with this Report and

Recommendation.
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PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tpatrty may, within fourteen
(14) days of the date of this Report, filedaserve on all parties weeth objections to those
specific proposed findings or recommendatitlm&hich objection is made, together with
supporting authority for the objection(si Judge of this Court shall makeda novo
determination of those portions of the Reporspecified proposed findgs or recommendations
to which objection is made. Upon proper objecti@adudge of this Court may accept, reject, or
modify, in whole or in part, #afindings or recommendations deherein, may receive further
evidence or may recommit this matter to the Muagte Judge with instructions. 28 U.S.C. 8§
636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righhave the Districludge review the Report
and Recommendatiae novo and also operates as a waivethaf right to appeal the decision of
the District Court adopting éhReport and RecommendatidBee Thomas v. Ara74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1SSO ORDERED.

/s/Chelsey. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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