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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
HEATHER BEERMAN,
Plaintiff,
Case No. 2:16-cv-896
Magistrate Judge Elizabeth P. Deavers

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

OPINION AND ORDER

Plaintiff, Heather Beerman, ibgs this action under 42 U(S. 8§ 405(g) for review of a
final decision of the Commissioner of Socsdcurity (“Commissioner’ienying her application
for social security disability insurance benefifithis matter is before the Court for disposition
based upon the parties’ full consent (ECF No.ds) for consideration d?laintiff’'s Statement
of Errors (ECF No. 18), the CommissioiseMemorandum in Opposition (ECF No. 19),
Plaintiff's Reply (ECF No. 20), and the administratrecord (ECF No. 17)For the reasons that
follow, the CourtOVERRULES Plaintiff's Statement of Errors amkFFIRMS the
Commissioner’s decision.

. BACKGROUND

Plaintiff filed her application for benefitsn April 25, 2013, alleging that she has been
disabled since December 24, 2012. (R. at 79, 91, 150-56.) Plaintiff's application was denied
initially and upon reconsideratiorfR. at 92—-95, 99-101.) Plaintiff soughl@ novadhearing
before an administrative law judge. (R182—-03.) Administrativekaw Judge Jeannine

Lesperance (“ALJ”) held a hearing on March 2615, at which Plaintiff, who was represented
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by counsel, appeared and tastit (R. at 41-66.) On May 22015, the ALJ issued a decision
finding that Plaintiff washot disabled within the meaning of the Social Security Act. (R. at 21—
34.) On July 19, 2016, the Appeals Council deniedh@ff's request for review and adopted the
ALJ’s decision as the Commissioner’s final dgmn. (R. at 1-7.) Plaintiff then timely
commenced the instant action.

. HEARING TESTIMONY !
A. Plaintiff's Testimony

Plaintiff testified at the administrative hearitigt she is five feet, four inches tall and
weighs about 180 pounds. (R. at 47.) She has ®rking hard to lose weight, including
walking and trying not to eat sweetdd.] She tries to walk four ties a week, but a lot of times
she walks only two times a webkcause of her headachekl.)( Her walks last about twenty
minutes long. 1¢l.)

Plaintiff lives with her husband and fourtegear old daughter. (R. at 48.) They have
two cats. Id.)

Plaintiff has a driver’s license andiks four or five times a weekld() She drives to
the grocery store and takes heuglater to school. (R. at 48—-4%he also drove to Indianapolis
in the year prior to the adnistrative hearing. (R. at 49hler husband drove her to the
administrative hearing.Id.)

Plaintiff has a high school diploma and eafa® associate’s deee in respiratory
therapy. [d.)

Plaintiff previously worked as a respiratdherapist, working telve-hour shifts from

7:00 p.m. until 7:00 a.m. (R. at 49-50.) Accordindplaintiff, thirty-six hours is considered

! The Court limits the analysis of the evidence #iredadministrative decision to the issues raised
in the Statement of Errors.



full-time. (R. at 50.) Plaintiff testified #t she stopped working in November 2012 when she
was let go because she was not wearing the correct uniftatn. She did not look for another
job at that time because her “headacivere starting to get to” herld() She explained that
there was a gap in her empiognt record from 2004 to 2009 because she was a stay at home
mother during that time.ld.)

Plaintiff testified that she had been presedipain medicine for over twenty years for
migraines and she went to rehabilitation when doctor decided that pain medicine was no
longer an option. (R. at 51.) &kxplained that “the pain methe just kind of took away the
edge so that | could continue with my jobld.J However, now thashe cannot take that
medicine when she gets a headache, she ik stlbed between one day to one week, and “it's
the absenteeism that gets meld.X According to Plaintiff, shes fine when her headaches are
not there, but she is unable to work when she gets thiel. (

Plaintiff explained that she kn@when she will get a migraiteecause it usually starting
out with a feeling or an aura in her eyekl.)( She said it is usually in her left eye and it feels
like somebody is stabbing it with an ice pickd.Y She becomes nauseateltl.)( Sound, light,
and movement make her headaches worse, sadBaup lying in bed with an ice pack for a day
or two, up to a week.Id.)

Plaintiff testified that some of the meties she takes for hatigraines cause side
effects, including nausea and diagah'so that even after the migraiis over | have like maybe a
day of recovery when I'm in the restroom most of the daid”) (She has medicine that she
takes as both a preventative and also when she mmagraine. (R. at 52.Plaintiff testified that

it is hard to determine if the meines help her at all because dtas had headaches for so long.



(Id.) Other than resting in a dark room anddrome, there is nothinglse Plaintiff does to
alleviate the headaches. (R. at 52-53.)

Plaintiff denied that any dfer neurologists suggest more isw@ testing. (R. at 53.)
Plaintiff has had CTs, MRIs, EEGs, aBHGs, which revealed no abnormalitiesd. She
testified that the doctors are notswhat causes her migrainesd.)

Plaintiff agreed that before she went iatdetox program, she had daily headaches that
her doctors thought might havedn caused by the narcoticéd.) Plaintiff had headaches three
to four times days a week when she was onati@cand since she stagptaking the narcotics
she has headaches two to three days a wéeh. Klaintiff testified that she has a lot more pain
now because she is not allowed to take paidicnge any more. (R. at 52-53.) On a scale of
one to ten with ten being the worst, Plaintiffstified that, with narcotic medication, her
migraine pain would start at a&nght and it would go down to a four. (R. at 54.) With her current
medication, her pain begins at an ¢ighd goes down to a six and a halfl.)( She is allowed to
take one medicine, Ultram, and that sometimes helps along with Mabg)t. However, her
insurance gives her only four Mdkgills a month, so she has to spread them out. (R. at 54-55.)

Plaintiff testified that she was sick somgaimes on three jobs that they told her she
could quit or it would go on heilé that they fired her, so she quit. (R. at 55.)

Plaintiff also testified that she has midsrit on activities becse of her headaches,
including going to see friends, her daughter'sostiplays and other schoattivities, and having
to rely on other people to takertgaughter places. (R. at 57.)

Plaintiff denied using angarcotics since her detox. .(& 58.) She has tried
acupuncture, acupressure, chiropractic adjustments, biofeetitenaky, and injections, but

none have brought her lasting reli¢R. at 58—60.) Plaintiff hadso tried diets and eliminating



foods to see if that caas migraines. (R. at 59.) Pldinidentified raw onions and weather
changes as migraine triggersd.)
B. Vocational Expert Testimony

Carl Hartung testified as a vocativeapert (“VE”) at the March 26, 2015,
administrative hearing. (R. at 60-64.) The téEtified that Plaintiff’'s past employment
included respiratory therapist, a medium éwer; skilled position. (R. at 61.) The ALJ
proposed a hypothetical that presdran individual with Platiff's age, education, and work
experience, with no climbingdalers, ropes or scaffolds, no workplace hazards such as
unprotected heights and dangerous machinery, tapélvorking in an environment that has
moderate noise or less, no exposure tayedration such as operating a jackhammer, no
exposure to extreme temperatures, and no wgrii bright light. (R. at 61-62.) The VE
testified that such an individual could perfoPlaintiff's past work as it was actually and
generally performed. (R. at 62.) The VE teéstifthat such a hypothetidaldividual would be
capable of performing medium exertion, unskiliels available regionally and nationally such
as a laboratory equipment cleanextsr, and dietary aide(R. at 62—63.)

The ALJ then asked the VE whether a hjaetical individual with Plaintiff's age,
education, and work experience, and rediflurzctional capacity, would be capable of
performing light, unskilled work other than Plaffi past work. (R. at 63.) The VE testified
that such a hypothetical individuaould be capable of performy light exertion unskilled jobs
available regionally and nationally such as markauting clerk, and sales attendant. (R. at 63—
64.) When asked if unscheduled partial absémre work two days a week would preclude the
hypothetical individual from competitive work thte unskilled level, the VE responded that he

“think[s] in the long run it still vwuld be unacceptable.” (R. at 64.)



. MEDICAL RECORDS
A. Nahid Dedmehr, M.D.

Prior to her alleged onset date of Decenit?e 2012, Plaintiff treated with a neurologist,
Nahid Dedmehr, M.D. (R. at 335-43.) OrtyJ8, 2003, Plaintiff complained of worsening
headaches and Dr. Dedmehr noted that shededseveral specialigtsthe past and tried
several different medications Wwaut noticeable improvements. @.342.) He also noted that
bright lights, stress, vaonions, changes in weather, andisteuation trigger her migraines.

(Id.) Plaintiff reported experienoy headaches three to four tineeweek and that she was told
that if she misses more worshe will lose her job.Id.)

On January 28, 2004, Plaintiff continued to ctampof frequent headaches, but reported
that the intensity had deeased and usually went away wilaxalt and pain medication. (R. at
340.) She also took Ambien and did not répory side effects from her mediationd.]

Plaintiff presented to Dr. Dedmehr fimllow up on December 5, 2005, having last seen
him in August 2004. (R. at 337.) Dr. Dedmehraabthat she had a hysterectomy in July 2005.
(Id.) Plaintiff reported slight iprovement in headaches, but continued to have headaches three
to four times weekly. 1d.) She did not report any change$ar headache characteristics from a
year and a half agold) Plaintiff reported thathe had to stay in bed three or four days in a row
unless she takes Vicador Percocet.ld.) Plaintiff also reported that her headaches
tremendously affected her lifestyldd.{

On October 2, 2006, Plaintiff presented to Dr. Dedmehr for a follow up appointment
October 2, 2006. (R. at 335B)aintiff did not report worseng of her headaches and Dr.

Dedmehr noted that Plaintiff's headaches hagrowed with increased dosage of Effexdd.)(



B. James Dunnan, M.D.

On December 3, 2012, Plaintiff's prary care physician, James Dunnan, M.D.,
recommended that she seek detaoaifion treatment. (R. at 424.)

Upon examination on May 21, 2013, Plaintiff reported experiencing two to three
headaches a week. (R. at 438.)

On May 21, 2013, Dr. Dunnan completed a Beal Functional Capacity Questionnaire
regarding Plaintiff's headaches. (R. at 464—1T)r) Dunnan noted that he has seen Plaintiff
every one or two months for the past ten ye@rs.at 465.) He reporethat Plaintiff suffered
from headaches two to three times a weekeaneft temple area, which he described as a
stabbing pain, accompanied with pre-migraine aur@s) Dr. Dunnan reported that Plaintiff's
headaches last hours to days at a time. (B6%t66.) He further ported that Plaintiff
experienced nausea/vomiting, photosensitivity, alislisturbances, moathanges, and mental
confusion associated with her headaches. (B&j) Dr. Dunnan identified bright lights, raw
onions, hunger, lack of sleep, stress, strongxdagorous exercise, and weather changes as
headache triggersld() He identified bright lights,aughing, straining/bowel, moving around,
and noise as making Plaintiff's headaches workk) Or. Dunnan stated that lying in a dark
room, finger pressure/massage, and cold packe imer headaches bettdR. at 467.) He
identified migraines and anxidtgnsion as the impairments tlwaiuld reasonably be expected to
explain her headachedd, Dr. Dunnan denied thatdhtiff was a malingerer.ld.) He noted
that emotional factors somewhat contributéht® severity of her headaches and that her
impairments were reasonably consistent whihsymptoms and functional limitations described
in the questionnaire.ld.) Dr. Dunnan opined that during the times Plaintiff has a headache, she

would generally be precluded from performing ebesic work activities and need a break from



the workplace and that she will sometimes neddke unscheduled breaks during an eight-hour
working day. (R. at 468.) He stated that tHa®aks could be one to two times a week and that
she would have to rest one or two dayerad headache beforguming to work. [d.) He
further stated that Plaintiff would need to lie doar sit quietly during &reak. (R. at 469.) Dr.
Dunnan estimated that Plaintiff would be absante than four times a month because of her
impairments. Ifl.) When asked to describe any other litnitas that affect Plaintiff's ability to
work at a regular job on a sustairtgkis, Dr. Dunnan

Dr. Dunnan also completed a questionnpn@vided by the Division of Disability
Determination on October 22, 2013. (R. at 451-%4e)stated that Plaintiff suffered from
migraines two to three times a week with asstetl nausea and senstimo light and sound.
(R. at 452.) Dr. Dunnan reported that she was hegaged by a neurologighat an MRI of her
brain was normal, and that there was no future eakgr clinical plan to treat the migraines.
(Id.) He reported that Plaifitiwas stable on her current treatmeegimen and he reported no
issues with compliance that interfered with this treatment. (R. at 453.) When asked to describe
any limitations her impairments imposed on thiitgkio perform sustaied work activity, Dr.
Dunnan responded that commutingésy difficult due to her symptos and severe pain in spite
of medication as well as her sleeping troulpéssilting from her headaches would lead to
difficulties working the next day.ld.)

Plaintiff presented for examination on #23, 2014, complaining of skin tags and
asking for refills of her ndication. (R. at 461.)

On November 10, 2014, Plaintiff reported est@ecing migraines two to three times a

week. (R. at 463.)



C. Abdelhakim Hussein, M.D.

Upon referral from Dr. Dunnan, Abdelhakidussein, M.D., a neurologist, examined
Plaintiff on May 17, 2012. (R. at 414-17.) At thigiad visit, Plaintiff reported a long history
of headaches and migraines that lately had oatwme to two times per week with each episode
lasing for six to eighteen hours. (R. at 41RIintiff described stabbing pain accompanied by
nausea, photophobia, phonophobia, and visual auic$. Rlaintiff repoted that triggers
included bright lights, certain foods, aneather changes and that symptoms improved by
resting in a dark, quiet room with an ice packl.)( Plaintiff had previously undergone MRI
testing, EEG testing and a cardiac workup acupuncture, biofeedblacand chiropractic
treatment had failed.ld.) Dr. Hussein noted that Plaiffifpreviously used several prevention
medications, including Depakotiederal, Topamax, Elavil, \fepamil, Neurontin, and other
drugs. [d.) Upon examination, Dr. Hussein noted thla¢ was in no acutistress and Plaintiff
denied balance difficulty, dizziness, and headadR. at 415-16.) Dr. Hussein assessed
Plaintiff with a migraine withouaura, with intractable migrainand drug induced headache, not
elsewhere classified. (R. at 417.) Dr. Hussecommended, among othtings, that Plaintiff
“has to consider weaning tself from narcotics.” I¢l.)

Plaintiff presented for follow up examination on December 19, 2012, after she was
released from Dublin Springs Hospital and detoxification program. (R. at 418-21.) She
reported no change in her migraine featuressheatreported no more daily headaches. (R. at
418.) Upon examination, Dr. Hussein noted thatveh® in no acute distress. (R. at 420.) He
assessed her with a migraine without aura, wmtttactable migraine,ral drug induced headache,
not elsewhere classified. (R.420.) However, he also notdtht Maxalt was effective and

Inderal helped and was well¢oated. (R. at 418-21.)



Upon examination on November 22, 2013, Drsstin noted that Hast saw Plaintiff
seven months ago. (R. at 456.) Plaintiff repbe®rperiencing two tthree migraines a week
with each episode lasting one dajd.X However, Plaintiff repded no more daily headaches
and she presented in no acute distrelkk) DOr. Hussein increased her migraine medications.
(R. at 457.)

D. Dublin Springs Hospital

On December 5, 2012, Plaintiff was admitted to Dublin Springs Hospital, which noted
that “she went to her doctor’s appointmentgam management, but they refused to prescribe
her narcotics anymore and told her to comi itteatment for detoxification.” (R. at 346.)
Plaintiff acknowledged taking more medications than what was prescribed and she reported
misusing her Xanax, Percocet, and Zanaflex, alWwth she had been taking more than what
was prescribed, and Lortabld,) Plaintiff was admitted, placed medical detoxification, and
provided group therapy. (R. at 346—48.) She was discharged on December 12|@2p12. (

E. State-AgencyEvaluations

On June 20, 2013, Leon D. Hughes, M.D., a state-agency physician, reviewed Plaintiff's
medical record and based exertional limitation®taintiff’'s chronic migaines. (R. at 74-76.)
Dr. Hughes found that Plaintiff could occasiondifyand/or carry fifty pounds; frequently lift
and/or carry twenty-five poundsastd and/or walk for about shours in an eight-hour workday;
and unlimited ability to push and/or pull. (R.7&.) He further found that she had an unlimited
ability to climb ropes/stairs; ence; stoop; kneel; auch; and crawl, but she could never climb
ladders/ropes/scaffoldsld() Dr. Hughes also found thateshad environmental limitations and

should avoid concentrated exposuredise and vibratin. (R. at 76.)
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On October 16, 2013, Paul Morton, M.D., revegithe record uporeconsideration. (R.

at 86—88.) Dr. Morton agreed withetfimitations found by Dr. Hughesld()
IV.  ADMINISTRATIVE DECISION

On May 22, 2015, the ALJ issued her decision. (R. at 21-34.) At step one of the
sequential evaluation procesthe ALJ found that Plaintiff had not engaged in substantially
gainful activity from December 24, 2012, the allégaset date, through her date last insured of
December 31, 2013. (R. at 23.)

At step two, the ALJ determined tHaaintiff had the medically determinable
impairments of migraineeadaches and obesityd.§

The ALJ next concluded that that Plaintiftl not have an impairment or combination of
impairments that met or medically equaled ontheflisted impairments described in 20 C.F.R.
Part 404, Subpart P, Appendix 1. (R. at 25.)

At step four of the sequential procets®e ALJ set forth Plaintiffs RFC as follows:

2 Social Security Regulatiomsquire ALJs to resolve a diséityi claim through a five-step
sequential evaluation of the eviden&ee20 C.F.R. § 404.1520(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequentieview considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmgrdalone or in combination, meet or
equal the criteria of an impairment $&tth in the Comnssioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant’s resid@ahctional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant’s age, ediarg past work experience, and residual
functional capacity, can the claimant erh other work available in the national
economy?

See20 C.F.R. § 404.1520(a)(4ee also Henley v. Astrug/3 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).

11



After careful consideratioof the entire record, | find that, through the date last
insured, the claimant had the residual tioral capacity to perform light work as
defined in 20 CFR 404.1567(b) except teshe may not climb ladders, ropes or
scaffolds, or be exposed to workplacezdrals such as unprotected heights or
dangerous moving machinery, due ta kise of sedative medication. She can
work in environments with moderate seior less, and with no heavy vibration

such as jackhammers. She is restricted from work in bright sunlight or extremes

of temperature. She can perform work tisatot fast paced, that is, no assembly

line work, piece work, work with strict production quotas, or work with rush

periods, such as at meal times in fast food restaurants.

(R. at 26.) In reaching this RFC determioatithe ALJ concluded that Dr. Dunnan’s assessment
that Plaintiff is unable to work on a regulardacontinuing basis is hentitled to controlling

weight for multiple reasons. (R. at 29.)ti@y inconsistencies between Plaintiff's daily

activities and Dr. Dunnan@etermination of her need for fr@ent breaks and absences, the ALJ
rejected Dr. Dunnan’s conclusioratiPlaintiff will have absences of one to two days once or
twice a week. Ifl.) The ALJ assigned “partial weight” the state-agency physicians. (R. at

31)

Relying on the VE’s testimony, the ALJ concluded that Plaintiff can perform jobs that
exist in significant numbeiia the national ecomoy. (R. at 32—33.) The ALJ therefore
concluded that Plaintiff was ndisabled under the Social SeitpAct. (R. at 33.)

V. STANDARD OF REVIEW

When reviewing a case under the Sociausigy Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sés82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se436 F.3d 234, 241 (6th Cir. 20073ge alsal2 U.S.C. §
405(g) (“[t]he findings of the Qmmissioner of Social Security as to any fact, if supported by

substantial evidence, shall be conclusive . . .Ujder this standard, ibstantial evidence is

defined as ‘more than a scintilla of evidencelbss than a preponderance; it is such relevant
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evidence as a reasonable mind might acaspidequate to support a conclusiorR8gers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). MXertheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todhfinding ‘even if there is
substantial evidence in theaord that would have supported an opposite conclusi@iakley
v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)). Finally, even if the ALJ’s decision me#te substantial evidea standard, “a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the tseri deprives the claimant of a substantial
right.”” Rabbers582 F.3d at 651 (quotirBowen v. Comm’r of Soc. Se478 F.3d 742, 746
(6th Cir. 2007)).

VI.  ANALYSIS

Plaintiff advances four contentions of errdiirst, Plaintiff assertthat the ALJ erred in
failing to find Plaintiff disabled under Listing 11.03 at steygéhof the sequential evaluation
process. (ECF No. 18 at 10-12.) Second, Ptamtintains that the ALJ erred by failing to
consider her anticipated unscheduled absemcd®r ability to perform sustained workd.(at
12-13.) Next, Plaintiff asserts that the ALJ drbg finding that her migraine headaches were
due to drug abuse andudrseeking behavior.ld. at 13-14.) Finally, Platiff argues that the

ALJ erred when she conflated Plaintiff's reporgadivities of daily living with an ability to
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perform work on a substantial gainful basikl. &t 14.) The Court considers these contentions
of error in turn.
A. The ALJ’s Finding at Step Three ofthe Sequential Evaluation Process

The Court finds Plaintiff's challenges to tAé&J’s finding that Plaitiff was not disabled
under Listing 11.03 at step threkthe sequential evaluationqmess to be without merit.

A claimant’s impairment must meet evalgment of a listing before the Commissioner
may conclude that he or she is disabledegi tiree of the sequeritevaluation processSee20
C.F.R. § 404.152@uncan v. Sec’y of Health & Human Sen801 F.2d 847, 855 (6th Cir.
1986). The claimant has the burden to pritna all of the elements are satisfig€ing v. Sec’y
of Health & Human Servs742 F.2d 968, 974 (6th Cir. 1984ge also SmithJohnson v. Comm’r
of Soc. Sec579 F. Appx. 426, 432 (6th Cir. 2014) (“[Thetaimant must point to specific
evidence that demonstrates he [or she] reasprabld meet or equal every requirement of the
listing.”). “Itis insufficient that a claimant coes close to meeting the requirements of a listed
impairment.”Elam ex rel. Golay v. Comm’r of Soc. S&d8 F.3d 124, 125 (6th Cir. 2003ge
also Dorton v. Heckler789 F.2d 363, 367 (6th Cir. 1989jf{laming Commissioner’s decision
where medical evidence “almost establishes abdisd under Listing). The regulations provide
that in making a medical equivalence deteation, the Social Sedty Administration will
“consider the opinion given by one or more neatlor psychological consultants designated by
the Commissioner.” 20 C.F.R. § 404.1526(c). “Dleden of providing . . . record . . .
complete and detailed enough to enable the Saygret make a disability determination rests
with the claimant.”Landsaw v. Sec’y of Health & Human Ser883 F.2d 211, 214 (6th Cir.

1986).
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Migraines or severe headaches are not a listed impair@estarelli v. Comm’r of Soc.
Sec, No. 1:15-cv-817, 2016 WL 5423476,*8t(W.D. Mich. Sept. 29, 20168hepard v.
Comm’r of Soc. SedNo. 3:14-cv-25, 2015 WL 4554290, at #43 (S.D. Ohio Mar. 24, 2015).
“Listing 8 11.03 is the most armgous listing for considering mexdil equivalence of migraine
headaches.’Shepargd 2015 WL 4554290, at *4 n.3. THisting provides as follows:

11.03 Epilepsy—nonconvulsive epilepsy (petial, psychomotor, or focal),

documented by detailed description oftygical seizure pattern, including all

associated phenomena; occurring morgueantly than once weekly in spite of at

least 3 months of prescribed treatmeafith alteration of awareness or loss of

consciousness and transient postictal featations of unconventional behavior

or significant interference ith activity during the day.
20 C.F.R., Pt. 404, Subpt. P. App. 1 § 1.0%1 SSA National Q&A 09-036, the Agency
clarified which ‘essential components of listingd3 may be most relevant when considering
whether a claimant’s migraine headacheet or medically equal a listingDunlap v. Colvin
No. 15—cv-02139, 2016 WL 5405208, at(f2 Colo. Sept. 28, 20163ee alsdR. at 260-63
(copy of Q&A 09-036); ECF No. 18 at 11 (o Q&A 09-036 for guidance in evaluating
migraine headaches); ECF No. 19 at 3—4 (sambg “essential compemts of listing 11.03 as
they may be related to migraiheadaches” include the following:

1. migraines “documented by detailed description of a typical headache event

pattern, including all ass@ted phenomena, [such as] premonitory symptoms,

aura, duration, intensity, accompanying symptoms, and treatment;”

2. migraines “occurring moredquently than once weekly;”

3 0On July 1, 2016, the Social Security Adminiswat{“SSA”) revised the listigs criteria used to
evaluate claims based on neurological dises, including sectiohl.00, effective September
29, 2016. 20 C.F.R. Pt. 404. The SSA will use the lrstings “on and aftetheir effective date
in any case in which [it makes] a determination or decisidoh.’at n.6. However, the SSA
expects “that Federal courts wiview the Commissioner’s findecisions using the rules that
were in effect at the tim@] issued the decisions.Id. Section 11.03 does not exist as a
substantive listing undéhne revised listingsSee generally idInstead, revised listing section
11.02 (Epilepsy) is apparently analogous. Here, however, the Court applies section 11.03,
which was in effect at the timedfCommissioner issued the decisidd. at n.6.
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3. migraines that “[alter] [ ] awarenes$&idwever, “it is not necessary for a person
with migraine headaches to have altiera of awareness dsng as she has an
effect . . . that significanthinterferes with ativity during the day,’e.g., resting in

a darkened room, or lying down without moving.

Dunlap 2016 WL 5405208, at *9. The SSA furthepkins in Q&A 09-036 that a migraine
diagnosis

requires a detailed description frompaysician of a typical headache event
(intense headache with more than motier@ain and with ssociated migraine
characteristics and phenomena) that includes a description of all associated
phenomena; for example, premonitosymptoms, aura, duration, intensity,
accompanying symptoms, and effects a&fatment. The diagnosis should be
made only after the claimant’s histongdaneurological andreyy other appropriate
examinations rule out other possible disorders that could be causing the
symptoms.

(R. at 261.) “[O]ther clinically accepted indioas of the diagnosis” olude headaches lasting
from four to seventy-two hours if untreated or wtassfully treated as welk at least one of the
following: nausea, vomiting, pbaphobia, or phonophobiald() Additional clinically accepted
indicators include two of thimllowing: a pulsating or throbbing headache; moderate pain
intensity, worsened by physicattivity (or causing avoidance attivity); or severe pain
intensity, worsened by physical activ{tyr causing avoidance of activity)ld()

The ALJ did not err in applyg these standards. Aepttwo, she found Plaintiff's
migraine headaches to be a severe, medicalgrmeable impairment. (R. at 23-25.) For her
step three determinatioagarding section 11.03, the ALJ stated as follows:

Although there is no listing for chronic hesuthe, the allegations related to the

claimant’'s impairment are very msilar to those of 11.03, Epilepsy, non-

convulsive. Therefore, 11.03 is the moktsely analogous listed impairment. (DI

24505.015 Finding Disability Based on thesting of Impairments). Listing

11.03 for nonconvulsive epilepsy (petit maksychomotor, or focal), must be

documented by detailed description oftygical seizure pattern including all

associated phenomena, occurring morguestly than once weekly in spite of at

least 3 months of prescribed treatment. Seizure activity must be accompanied by
alteration of awareness or loss a@bnsciousness and transient postictal
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manifestations of unconventional behawosignificant interference with activity
during the day. Here, the medical eende does not showeadaches of the
frequency and severity that the claimalieéges. The claimant was treated in the
emergency room for migraine headacloes four occasions between 2000 and
2005, prior to the period under considenat{&xhibits | F, 3F, 4F). She most
recently presented to the emergency room with a migraine headache in December
2005. At that time, she said her headashs 4/10 in severity, which was typical,

and reported taking no narcotic medioationly Maxalt. Afer receiving Reglan

and Ativan, she said her headache was 2/10, and was stable for discharge.
(Exhibit 4F). Radiologic and other stedifor headache and neck pain between
2003 and 2005 included a cervical MRI shagvminor disc blging and spurring

from C3 through C6, and a minimally abnormal EEG with bitemporal
dysrhythmia and sharp wave activityathwas most likelya nonspecific finding
(Exhibit 1F). Her objective findings aret of comparable medical significance

to those of the most closely analogdisted impairment (DI 24505.015 Finding
Disability Based on the Listing of Impaients). The claimant’'s reports of the
duration and frequency of her migraine haauks is inconsistent with her report

of activities of daily livng, as described below.

(R. at 25-26.)

Substantial evidence suppoaitite ALJ’'s determination. Aset forth above, Listing 11.03
requires that Plaintiff experience migraine hedgaamore frequently than once weekly and that
the migraines significantly interfemwith her daily activity or alteher awareness. According to
Plaintiff, she suffers from migraines twottoee days a week with each episode lasting
approximately one day, but relies on only hdf-seports. (ECF Nol8 at 12 (citing R. 239-50
(Plaintiff's own calendar noting when she espaces migraines), 438 (Dr. Dunnan noting on
May 21, 2013, that Plaintiff reported having twathoee migraines a week), 456 (Dr. Hussein
noting on November 22, 2013, that Plaintiff repdrieo to three migraireeweekly), 463 (Dr.
Dunnan noting on November 10, 2014, that Pldirgported having two to three migraines a
week);see alsdR. at 29 (noting that DDunnan relied largely on &htiff's self-reports).)
However, the ALJ determined that Plaintiffesports of the duration and frequency of her
migraines were not completely credible. “The Ad.dssessment of credibility is entitled to great

weight and deference, since he [or she] hadtiportunity to observedhwitness’s demeanor.”
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Infantado v. Astrug263 F. App’x 469, 475 (6th Cir. 2008) (citiMgalters v. Comm’r of Soc.
Sec, 127 F.3d 525, 531 (6th Cir. 1997pullenger v. Comm’r of Soc. Se255 F. App’x 988,
995 (6th Cir. 2007) (declining to disturb the At &redibility determini@on, stating that: “[w]e
will not try the case anew, resolve conflicts ie #vidence, or decide questions of credibility”
(citation omitted)). This defenee extends to an ALJ’s credillideterminations “with respect
to [a claimant’s] subjective complaintsAllen v. Comm’r of Soc. Se&61 F.3d 646, 652 (6th
Cir. 2009) (quotingsiterlet v. Sec’y dflealth & Human Servs823 F.2d 918, 920 (6th Cir.
1987)). Despite this deference, “an ALJ’s asseent of a claimant’s credibility must be
supported by substantial evidenc&Valters 127 F.3d at 531. Furthermore, the ALJ’s decision
on credibility must be “ased on a considerationtbie entire record.’Rogers 486 F.3d at 247
(internal quotation omitted). An ALJ’s explaratiof his or her credibility decision “must be
sufficiently specific to make clear to the indivadand to any subsequeetviewers the weight
the adjudicator gave to the individual's staents and the reasons for that weighd."at 248.

“Discountingcredibility to a certain degree is appraie where an ALJ finds
contradictions among the medical reportajrobnt’s testimony, and other evidenc&Valters
127 F.3d at 531. In addition, the Regulations list a variety of factokf dimust consider in
evaluating the severity of sympig, including a claimant’s daibctivities; the effectiveness of
medication; and treatment other than metiica 20 C.F.R. § 404.1529(c)(3); SSR 16-3P, 2016
WL 1119029 (March 16, 2016dut see Storey v. Comm’r of Soc. SBo. 98-1628, 1999 WL
282700, at *3 (6th Cir. Apr. 27, 1999) (“[T]he fabtat [the ALJ] did not include a factor-by-
factor discussion [in his crediity assessment] does not ramdis analysigvalid.”).

In evaluating Plaintiff’'s credibility with igect to his subjective claims, the ALJ must

determine whether there is an underlying mediaddtierminable physical impairment that could

18



reasonably be expected to produce the claimant’s sympteoggers v. Comm’r of Soc. Sec.

486 F.3d 234, 247 (6th Cir. 2007). Second, if the Ahddithat such impairment exists, then he
must evaluate the intensity, persistence, and limiting effe¢cteecfymptoms on the individual’s
ability to do basic work activitiesKalmbach v. Comm’r or Soc. Se409 F. App’x 852, 863

(6th Cir. 2011). Pursuant to SSR 16-3p, thel Ahust evaluate seven factors in determining
credibility:

In addition to using all the evidence to evaluate the intensity, persistence, and
limiting effects of an individual’s symptoms, we will also use the factors set forth
in 20 CFR 404.1529(c)(3) and 416(g)(¥hese factors include:

The individual’s daily activities;

. The location, duration, frequencynd intensity of pain other

symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, and side effects of any
medication the individual takes bas taken to alleviate pain or
other symptoms;

5. Treatment, other than medicatiahe individual receives or has
received for relief opain or other symptoms;

6. Any measures other than treatment the individual uses or has
used to relieve paior other symptoms (e.dying flat on his or
her back, standing for 15 to 20maies every hour, or sleeping
on a board); and

7. Any other factors concerninghe individual's functional

limitations and restritons due to paior other symptoms.

N =

SSR 16-3p, 2016 WL 1119029 (March 16, 2016).

SSR 16-3p tasks the ALJ with explaining br her credibility determination with
sufficient specificity as “to make clear to timelividual and to any subsequent reviewers the
weight the adjudicator gave tioe individual’'s statements ancetheasons for that weight.”
Brothers v. Berryhill Case No. 5:16-cv-01942, 2017 V¥R125, at *11 (N.D. Ohio June 22,

2017) (citingRogers 486 F.3d at 248).
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Here, the ALJ reasonably discounted Plairgitillegations of the frequency and duration
of her migraines based uporettecord evidence fiecting her activitis of daily living? See20
C.F.R. 8 404.1529(c)(3)(i) (dailyctivities may be useful to assess nature and severity of
claimant’s symptoms)Varner v. Comm’r of Soc. Se875 F.3d 387, 392 (6th Cir. 2004) (“The
administrative law judge justifiably considerggde claimant’s] abilityto conduct daily life
activities in the face of hislaim of disabling pain.”)Walters 127 F.3d at 532 (“An ALJ may
also consider household and social activiéiegaged in by the claimant in evaluating a
claimant’s assertions of pain or ailments.The ALJ specifically noted Plaintiff's ability to
drive more than four times a week and letneshouse four timeswaeek for shopping, doctor’s
appointments, kid’s activities, errands, and visiting friends. (R. at 30.) The ALJ further noted
that Plaintiff took care of laundry, cooking, cleaniobild and pet care on days that she did not
have headaches, which the ALJ found inconsistatht Plaintiff's reporte two to three day per
week or less of productivity.ld.)

The ALJ also reasonably considered incaesisies in the record regarding the side
effects of Plaintiff’'s mediationFor instance, Plaintiff compglaed that multiple medications
caused side effects, including sleepiness, naagkeaness, and diarrhedR. at 30, 460.)
However, in her function report from a femonths earlier, Plaintiff reported only one
medication caused sleepiness. (R. at 30, 197.)

The ALJ further considered that Plaintiffireatment history undermined her hearing
testimony that she lies in bed from two to seveysd@ecause of her migraines. (R. at 30.) The
ALJ noted that the medical record reflectedeqirent physician encounseduring the relevant

period despite Plaintiff's claim&garding the frequency and dtion of her migraines.|d.)

* The Court addresses Plaintiff’s contentioattALJ relied on a mistake of fact when
considering Plaintiff's daily activities later in this decision.
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Specifically, Plaintiff saw Dr. Dnnan only four times in 2013 aondly twice in 2014. (R. at 30,
422-23, 438, 455, 461, 463.) Plaintiff treated withHussein only one time during the relevant
period. (R. at 456-59.) The Alpdoperly considered the infrequency of this treatment when
assessing Plaintiff’'s credibility as to threquency and duration of her migrain&eeBuus v.
Colvin, No. 4:14-CV-04066, 2015 WL 2372615, at *Q ®@D. May 18, 2015) (considering,
inter alia, the number of times the claimant sougbatment when determining that substantial
evidence supported the ALJ’s deoisithat the claimant’'s headash#id not meet criteria in
Listing 11.03).

Plaintiff argues that the ALJ impropertpnsidered that no treatment provider
documented Plaintiff having headache symptomaduain office visit. (ECF No. 18 at 12.)
However, as the Commissioner points out (EGE N0 at 4), the ALJ did not use this fact to
reject the assertion that Plaintiff had miges. Instead, the ALJ accepted that Plaintiff
experienced migraines and used this fact sirtgplyuestion Plaintiff’'s assertions regarding the
frequency and duration of thosegraines. (R. at 28.) As detrth above, this was just one
factor the ALJ considered in assessing Piffiimcredibility regardng the frequency and
duration of the migraines.

In sum, the ALJ’s assessment of Plaingiffredibility was based on consideration of the
entire record and is supportby substantial evidence and is thfere entitled to “great weight
and deference.Infantadq 263 F. App’x at 475. Because Piiiif's argument that the ALJ
erred at step three was basecenself-reports, the ALJ reasdnyaconcluded that Plaintiff's
allegations regarding the frequgrand duration of her migrainegere not entirely credible.

The Court therefore finds thateftiff has not met her burden demonstrate that she meets or

medically equals Listing 11.03. Pl&ifis first contention of error iOVERRULED.
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B. The ALJ’s Failure to Consider Plaintiff's Anticipated Unscheduled Absences

Plaintiff next argues that the ALJ committed/ersible error by failing to consider the
effect of Plaintiff's anticipaté unscheduled absences on her ability to perform sustained work.
(ECF No. 18 at 12-13.) She conderthat Dr. Dunnan opined thatesis expected to need one to
two unscheduled breaks per weseld that she would likely be alosérom work more than four
days per month.ld. at 13.) Plaintiff argues that whilegfVE testified that someone who misses
work two times per week would be precluded from performing sustained competitive work, the
ALJ’'s RFC nevertheless ditbt anticipate any work absences at dltl.)(

Plaintiff's arguments are netell taken. The ALJ gendhagives deference to the
opinions of a treating source “sinteese sources are likely to be the medical professionals most
able to provide a detailed, longitudinal pictofda patient’s] medicalmpairment(s) and may
bring a unique perspective tlwe medical evidence that cannot be obtained from the objective
medical filings alone . ..” 20 C.F.R. § 416.927(c)(B)akley, 581 F.3d at 408. If the treating
physician’s opinion is “well-supported by medicadlgceptable clinicalral laboratory diagnostic
techniques and is not inconsistent with tHeeotsubstantial evidence in [the claimant’s] case
record, [the ALJ] will give it controlhg weight.” 20 C.F.R. § 404.1527(c)(2).

If the ALJ does not afford controlling weigttt a treating physician’s opinion, the ALJ
must meet certain pcedural requirementddVilson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004). Specifically, if an ALJ doest give a treating soce’s opinion controlling
weight:

[AlJn ALJ must apply certain factors-namely, the length of the treatment

relationship and the frequency of exaation, the nature and extent of the

treatment relationship, supportability tife opinion, consistency of the opinion

with the record as a whole, and tkpecialization of the treating source-in
determining what weighb give the opinion.
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Id. Furthermore, an ALJ must “always give goedsons in [the ALJ shotice of determination
or decision for the weight [the ALJ] givé[gour treating source’s opinion.” 20 C.F.R. 8
416.927(c)(2). Accordingly, the ALJ’s reasoning “rnhe sufficiently specific to make clear to
any subsequent reviewers the weight thedidator gave to the treating source’s medical
opinion and the reasons for that weighefiend v. Comm’r of Soc. Se875 F. App’'x 543, 550
(6th Cir. 2010) (internal quotation omitted). The Sixth Circuit has stressed the importance of the
good-reason requirement:

“The requirement of reason-giving exisits,part, to let ciimants understand the

disposition of their cases,” particulaily situations where a claimant knows that

his physician has deemed him disabladd therefore “might be especially

bewildered when told by an adminidtve@ bureaucracy that she is not, unless

some reason for the agency’s decision is suppli&héll v. Apfel177 F.3d 128,

134 (2d Cir. 1999). The requirement alssuges that the ALdpplies the treating

physician rule and permits meaningful reviefsthe ALJ’s application of the rule.

See Halloran v. Barnhar862 F.3d 28, 32—33 (2d Cir. 2004).
Wilson 378 F.3d at 544-45. Thus, the reason-givatgirement is “particularly important
when the treating physician has diaggebthe claimant as disabledGermany-Johnson v.
Comm’r of Soc. Sec313 F. App’x 771, 777 (6th Cir. 2008) (citifpgers 486 F.3d at 242).
There is no requirement, however, thatAhd “expressly” consider each of tNeéilsonfactors
within the written decisionSee Tilley v. Comm’r of Soc. Se894 F. App’x 216, 222 (6th Cir.
2010) (indicating that, und@&lakleyand the good reason rule, AhJ is not required to
explicitly address all of thsix factors within 20 C.F.R. £04.1527(c)(2) for weighing medical
opinion evidence within the written decisioBjpseley v. Comm’r of Soc. Sec. Adn887 F.
App’x 195, 199 (6th Cir. 2010) (“Neither the Aindr the Council is required to discuss each

piece of data in its opinion, so long as tleysider the evidence as a whole and reach a

reasoned conclusion.”).
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Finally, the Commissioner reses the power to decide certain issues, such as a
claimant’s residual functional capacity. 20 C.F.R. § 404.1527(d). Although the ALJ will
consider opinions of treating physicians “oe tiature and severity of your impairment(s),”
opinions on issues reservedihe Commissioner are generatlgt entitled to special
significance. 20 C.F.R. 8§ 404.1527(Bgss v. McMahgm99 F.3d 506, 511 (6th Cir. 2007).

Here, the ALJ considered Dr. Dunnan’s opintbat Plaintiff would beabsent one to two
days once or twice week, buteejed it, reasoning as follows:

Dr. Dunnan appears to be a treatimmyurse within the meaning of 20 CFR 8§
416.927. He has indicated that the claimaninable to work on a regular and
continuing basis. The opinion of a treatswurce is entitled to controlling weight
where it is well supported by and not incistent with objedte clinical and
laboratory findings (Socialegurity Ruling 96-2p). However, this assessment is
not entitled to that degree of probativensideration for multiple reasons. First,
the doctor does not provide sufficient atial and laboratoryglata to support his
conclusion. He says the claimant igldé on her current medication regimen, but
also has 2 to 3 headaches a wdagting hours or days, which appears
inconsistent. He said reaw her every 2 to 3 monthisut the medical evidence
shows only one appointment in Octol®§13 after completing the form in May
and two appointments in 2018ee Exhibits 11F, 14F, I7EBF). This appears to
show that the claimant's contacteaeased significantly after Dr. Dunnan
completed her disability paperwork, whicises doubts about the severity of her
ongoing symptoms. Her infrequent physic@mtact after being detoxified from
opiates also suggests that the headaichpsoved thereafter, which is consistent
with Dr. Hussein’s conckion that her headaches n@aebound headaches from
the opiates. Dr. Dunnan does not provadéetailed function-byunction analysis
that demonstrates the inability to perform any type of gainful activity, but appears
to base his opinion largelgn the claimant’'s report dfer symptoms, which are
not found to be fully credible. This repds given weight Wh regard to the
report that her headaches were trigdeby noise, bright lights, and vigorous
exercise. His conclusion of the neft frequent breaks and absences several
times a week is not consistent with thaiciant’s reports that she leaves the house
four times a week for shopping, doc®rappointments, kid’'s activities, and
socializing or with her éaring testimony that she drives four or more times a
week for various reasons. Accordingly, his conclusion that the claimant will have
absences of one to two daysceror twice a week is rejected.

(R. at 29.)
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The ALJ provided good reasons for rejectidrg Dunnan’s opinion tt Plaintiff would
be absent one to two days once or twice ekwd@de ALJ properly consated the frequency of
Dr. Dunnan’s treatment and found that Dr. Dunnan’s statements about how frequently he treated
Plaintiff were inconsistent with the recbevidence and his own treatment not8ee20 C.F.R.

8 404.1527(c)(4) (identifying consistgnwith the record as a whotes a relevant consideration);
Driggs v. Comm’r of Soc. SedNo. 2:11-cv-0229, 2011 WL 5999038,*6 (S.D. Ohio Nov. 29,
2011) (“Further, an ALJ may reject the opiniof a treating sourcehere the treating
physician’s opinion is inconsistent with [treource’s] own medid¢aecords.”) (quotinglackson
v. Astruge No. 3:09CVv972, 2011 WL 854877, *5 (M.D. Alglarch 10, 2011)). In the Residual
Functional Capacity Questionnaire regardmegdaches that he completed on May 12, 2013, Dr.
Dunnan stated that he saw Plaintiff “every ntoot two.” (R. 29, 465.) However, the record
and his treatment notes reflect that Dr. Dunaatually saw Plaintifonly three times in 2013
before he completed the questionnaire and the times afterwards (one more time in 2013
and two times in 2014). (R. at 30, 422-23, 488, 461, 463.) These are rational grounds to
discount a treating physan’s opinion.

The ALJ also reasonably considered thatDunnan’s opinion was based largely on
Plaintiff's report of her symptoms(R. at 29.) For the reasopeviously discussed, substantial
evidence supports the Alsldetermination that Plaintiff wamt completely credible. Under
these circumstances, the ALJ properly reje@eddunnan’s opinion when this doctor relied on
and accepted uncritically as true Plaintiffisogective reports of symptoms and limitatior&ee
Ferguson v. Comm’r of Soc. Se&28 F.3d 269, 273-74 (6th Cir. 201@nding that the ALJ did
not err in rejecting medical opinion premised uptaimant’s subjective complaints that were

not supported by objective medical eviden&ith v. Comm’r of Soc. Sed82 F.3d 873, 877
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(6th Cir. 2007) (holding that physicians’ opns are not due much weight when premised upon
on reports made by a patient that the ALJ found to be incredible).

For all of these reasons, the ALJ’s failuretmsider Plaintiff's anticipated unscheduled
absences on her ability to perfosmstained work was not erroneoud.; Myatt v. Comm’r of
Soc. Se¢ 251 F. App’x 332, 336 (6th Cir. 2007) (‘JAe ALJ ‘is required to incorporate only
those limitations [he] accept[s] as credible™ into the RFC.) (ci@agey v. Sec’y of Health &
Human Servs 987 F.2d 1230, 1235 (6th Cir. 1993)).

Plaintiff's second conterdn of error is therefor® VERRULED .

C. The ALJ’s Consideration of Plaintiff’ s Drug Abuse and Drug-Seeking Behavior

Plaintiff also contends that the ALJ edréby finding that theclaimant’'s migraine
headaches were due to drug abarse drug-seeking behavior, degpihe fact that this is not
supported by the medical evidencehe file.” (ECF No. 18 at 1%ee alsd&CF No. 20.)
Plaintiff further argues that the ALJ “placgceat emphasis on Ms. Beerman'’s history of drug
use and suggested that this drug use was therrefas Plaintiff's headaches and that the ALJ
“appears to insinuate that Ms. Beerman undet@arunnecessary surgeoyreceive narcotic
medication.” (ECF No. 18 at 13-14.)

Plaintiff's arguments are natell taken. In considering PHiff’'s past drug use, the ALJ
stated as follows:

The claimant was less than forthrightdiscussing her substance abuse with her

psychological evaluator. She told him she had engaged in substance abuse

because she had been taking PercocetLandb four times daily instead of the
recommended one or two. Based on hgrore he considered that her past
substance use was not substance abusel{EEBF/4). In comast, when she was
admitted to rehab, she admitted taking 6 to 8 Lortab or 4 to 5 Percocet a day,
taking eight tabs afanaflex at once, andking all of her pescribed daily Xanax

at one time rather than spacing it oubtigh the day (Exhibit 7F/1). On another

occasion, she admitted to taking 3 to 4 Beet or Vicodin every two hours, not 3
to 4 per day Ifl., at 23). Her consulting psychological examiner may have
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identified substance abuse or dependenskafhad been accurate in reporting her
actual consumption levels of contrallenedications. The medical evidence
reflects that the claimant’s headaches waoge frequent while taking narcotics,
probably because of narcotic inducebound headaches, although she said the
medications brought them down in the gs@yefrom 8/10 to 4/10. She indicated
the current medication only brought hexaldaches down to is 6.5/10. However,
she was able to work at SGA levels foany years with chronic headaches even
at a more frequent levellhe medical evidence to shdhat the claimant received
chronic opiate pain medication for menstraamps prior tdher hysterectomy in
2005, which was performed due to her paomplaints, despite the fact that
laparoscopic evaluation prior to hystemaly was normal (Exhibits 2F and 3F/I 7,
27). The claimant told her gynecologisatther migraines occurred “monthly” at
her July 2005 preoperative examination (Bxh2F). The reported increase in the
frequency and severity of headacheseapp to coincide with her inability to
receive narcotic medication for mensirpain, following her hysterectomy. This
suggests the possibility that the claimamy have exaggeratder symptoms in
order to obtain narcotics, a possilyilithat is supported by the claimant's
decreased resort to medical care following the refusal of her primary care
physician to prescribe them to her. Thedical evidence and her report of her
daily activities does not support her ngolaints that he headaches have
intensified in terms of pain after she abatd from narcotics. Her argument that
she is no longer able to work becauserhedication are ineffective is rejected.

(R. at 31.)

In reviewing the above excerpt, the Count that Plaintiff hamischaracterized the

ALJ’s consideration of Plaintiff’'s past drug use. Instead lyfrg on drug abuse as a reason for

Plaintiff's migraines, the ALJ described tipast drug use as a way to assess Plaintiff's

credibility regarding present assertions that her headache pain intensified after she discontinued

abusing drugs. In doing so, the ALJ reasonabtgdh@laintiff’'s decreased resort to medical care

after her primary care physician refused to prescribe her narcdtics.Ir{ rejecting Plaintiff's

present claim that her headachdsnsified after detox, the Alproperly considered the medical

evidence described in detail earlier in this @suttecision and Plaintif§ daily activities. Id.)

Plaintiff's contention that the ALJ based heegent findings on Plaintiff's past drug use is

therefore a mischaracterizatiohthe ALJ’s analysis. The ALJ simply considered the pre-

disability drug use as omveay to illuminate Plaintiff’'s post-onset assertions.
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Plaintiff's third contention of error is therefo®/ERRULED .
D. The ALJ’s Consideration of Plaintiff’'s Daily Activities

Finally, Plaintiff argues that the ALJ edgvhen she “conflated Ms. Beerman'’s reported
activities of daily living with an ability to pesfm work on a substantial gainful basis.” (ECF
No. 18 at 14.) Specifically, Pldiff contends that the ALJ stateldat Plaintiff “testified to
driving four or more days per week.td() However, Plaintiff asserts that she “did not testify
that she drives four or modaysper week: she testified thsthe drives four or fiveémesper
weekK[.]” (Id. (emphasis in original).) &intiff therefore argues that the ALJ’s mistake of fact in
this regard is significant because the Alegeupon it when determining that Plaintiff's
statements regarding the frequenchef headaches were not crediblil.)(

Plaintiff’'s arguments are netell taken. In assessing Plaintiff's credibility, the ALJ
statedjnter alia, as follows:

As an initial matter, the claimant’s statements concerning the frequency and
duration of her headaches do not comport with her repadigdties. If she has 3

to 4 headaches a week that last 2 dayes Wweek, requiring her to be in bed each
time from 2 day to a week, the claimant would always be in bed. Even at the low
end of her report, 2 headaches requitireg to be in bed for 2 full days would
require 4 full days of bed rest. Contrarytigs assertion, the claimant states that
she drivedour or more days each weelshe walks two to for days a week. She
shops in stores and socializes witferfids and family. There are simply not
enough days in a week to accommodatsé¢hactivities and the severe headache
symptoms she describes. | also ntitat although the claimant has received
regular medical care, no treating pra documents her having headache
symptoms during a doctor visit, otherath the emergency room visits noted
earlier and during her detdidation treatment in lat2012. If her headaches were

as frequent and severe as alleged, wmelld expect her to present at least
occasionally with active symptoms.

(R. at 28 (emphasis added).)
In her March 2015 headache report (Exhibit, 16§ claimant said she had 2 to 3
headaches per week, lasting between ase and more than a week each time,

and limiting her to being productive onlytd 3 days per week or less. As
discussed above, with regard to statements made by the claimant’s primary care
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physician, theclaimant’s ability to drivemore than four times a weekd leave

the house four times a week for shopping, doctor’'s appointments, kid’s activities,

errands, and visiting friends, while dgilaundry, cooking, cleaning, child and pet

care on days that she didt have a headaches (BHsihil2F/5-6 and testimony),

appears inconsistent with her reportedto 3 days per week or less of

productivity.
(R. at 30.)

Plaintiff's argument mischaracterizasd takes out of context the ALJ’s above
consideration of Plaintiff’'s drimg capacity. While the ALJ fitoobserved that Plaintiff “drives
four or more days each week[,]” (R. at 28), &ie) later considered Plaintiff's “ability to drive
more than four times a week[.]” (R. at 3QRead in context, the ALJ properly considered
Plaintiff's ability to drive multiple times a &ek along with her other daily activities that
undermined Plaintiff’'s assertion that she wasmsséy bedridden for most of the week. Based
on this record, the Court is notrpaaded that the ALJ relied onrastake of fact when assessing
Plaintiff's credibility.

Plaintiff's fourth contention of error is therefd®/ERRULED .

VII.  CONCLUSION

In sum, from a review of the recordasvhole, the Court cohales that substantial

evidence supports the ALJ’s decisenying benefits. Accordingly, COlVERRULES

Plaintiff's Statement of Errors arRFFIRMS the Commissioner of Social Security’s decision.

IT IS SO ORDERED.

Date: March 7, 2018 Elizabeth A. Preston Deavers
ELIZABETH A. PRESTON DEAVERS
UNITEDSTATESMAGISTRATE JUDGE
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