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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TIMMY STEVENS,
CASE NO. 2:16-cv-901
Petitioner, CHIEF JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Chelsey M. Vascura
V.

WARDEN, PICKAWAY
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisonerjrgs this petition for a writ diabeas corpus pursuant to 28
U.S.C. § 2254, This matter is before the Court orP#t@ion Respondent'®eturn of Writ
Petitioner'sReply,and the exhibits of the parties. Foe reasons that follow, the Magistrate
JudgeRECOM M ENDS that this action b®I SM1SSED.

Facts and Procedural History

The Ohio Fifth District Courof Appeals summarized the facnd procedural history of

the case as follows:

On June 12, 2012, appellant got into an argument with John Dauvis.
The dispute escalated into a physical altercation involving
firearms. Appellant ultimately figethree gunshots into a car where
Davis was sitting, fatally strikingpim once in the skull. Another
shot ricocheted within the interi of the car and wounded a small
child who was inside the vehicle.

Appellant was thereafter indicted by the Morgan County Grand
Jury, and the matter proceeded to a jury trial on July 8 through July
10, 2013, following which appellant waonvicted of murder, with

a firearm specification; feloaus assault, with a firearm
specification; tampering with ewdce; theft of an automobile;
abuse of a corpse; and hagi weapons under a disability.
Appellant was also found to lzerepeat violent offender.
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The trial court imposed an indeffi@ term of incarceration of 15
years to life for the murder contign, with a thregzear mandatory
term for the firearm specification and a ten year definite term for
the repeat violent offender specition. For the felonious assault
conviction, the trial court impesl an eight year term of
incarceration, with a definite term of three years for the firearm
specification and an eight year defe term for the repeat violent
offender specification. The triadourt ordered the sentence for
murder and the specifications thereto to run consecutive to the
sentence for felonious assauftdathe specifications thereto. The
trial court also imposed a definiterm of 36 months for having
weapons under disability, a definite term of 36 months for
tampering with evidence, a definierm of 12 months for abuse of

a corpse, with the sentences to run concurrently.

On July 23, 2013, appellant filed a motion for new trial in the trial
court. He therein asserted tlate of the jurors, Noah Matthews,
during voir dire questioning had faileéd disclose the fact of his
sister's 2009 rape and murder. Atagho the motion for new trial,
Attorney Gregory W. Meyers gpellant's trial counsel) submitted
an affidavit averring that he had received this information after the
jurors reached a guilty verdicAttorney Meyers further averred
that had he known Noah Matthews suffered this tragedy in his
family, he would have moved texcuse the juror for cause and,
failing that, would have remodehim by way of peremptory
challenge. The motion further ined a copy of the obituary for
Matthews' sister, Abi Shalom Matthews.

The trial court implicity denied the motion foa new trial without
conducting an evidéiary hearing.

Appellant then filed a direct appl, assigning as error the trial
court's denial of a new trial and failure to merge the charges of
murder and felonious assault for sentencing. On April 17, 2014,
this Court issued a decision affimg the trial court on the issue of
merger, but reversing ipart on the issue dhe denial of a new
trial.

See State v. Steveish Dist. Morgan No. 13AP0003, 2014—-Ohio—
1703 [*Stevens | ”]. Specifically, we stated as follows:

“We find * * * the juror's failureto respond during voir dire to the
guestion presented by defense celirdespite his family history
warrants a hearing to determimnehether the juror's failure to
respond materially prejudiced Adfat's substantial rights. We
note Appellant must demonstrate accurate response would have



provided a valid basis for a for-csichallenge. We interpret such
as not merely providing a basi® challenge, but further to
demonstrate the for-cause challengeuld have been successful,
despite any rehabilitation of theror. Accordingly, we remand the
matter to the trial court for further proceedings in accordance with
the law and this opinion.”

Id. at 1 38.

Upon remand the trial court dugonducted a hearing on June 17,
2014 on appellant's new trial motioAresent at théearing were
Prosecuting Attorney Mark Hadyshell, Assistant Attorney
General Paul Scarsella, and Attey Peter Cultice (on behalf of
Appellant Stevens, who was also present). Juror Noah Matthews
was sworn as a witness andegtioned on direct and cross-
examination. Via a judgment & filed July 11, 2014, the trial
court again denied the motion formérial, finding inter alia * * *

* there is no basis for a for cause challenge and that any
nondisclosure of material infoation by Noah Matthews did not
prejudice the Defendant in anyanner.” Judgment Entry at 2.

On July 29, 2014, appellant filea notice of appeal. He herein
raises the following sole Assignment of Error:

‘l. THE TRIAL COURT ERRHED BY NOT GRANTING A NEW

TRIAL TO DEFENDANT IN LIGHT OF THE FACT THAT A

JUROR DELIBERATELY CONCEALED INFORMATION

FROM DEFENSE COUNSEL DURING VOIR DIRE WHICH
INFORMATION, IF REVEALED, WOULD HAVE HAD THE

JUROR EXCUSED ‘FOR CAUSE.”

State v. Stevenblo. 14AP-0005, 2015 WL 404693, at *1-2H{0 App. 5th Dist. Jan. 28, 2015).
On January 28, 2015, the appellate court a#drthe judgment of the trial courd. On June
24, 2015, the Ohio Supreme Court declineddoept jurisdiction of the appedbtate v. Stevens

142 Ohio St.3d 1519 (Ohio 2015).

! petitioner also filed an appition to reopen hisppeals pursuant to Ohio Appellate Rule
26(B). (Doc. 8-1, PagelD# 307.) On July 2815, and November 12015, the appellate court
denied the Rule 26(B) applications. (PageB¥®, 384.) Petitioner did npursue an appeal to
the Ohio Supreme CourtSee PetitionDoc. 1, PagelD# 8.) However, these actions are not
relevant here.



On September 20, 2016, Petitioner filed thistpetifor a writ of habeas corpus pursuant
to 28 U.S.C. § 2254. As his sole claim for relieftifitener asserts that hveas denied a fair trial
due to the seating on the jury of Nddhatthews, who failed to disclose duriagir dire that his
sister had been murdered by the Petitioner’s cousis.the position of the Respondent that this
claim fails to provide a basis for relief.

Standard of Review

Because Petitioner seeks habeas reliefud8éJ).S.C. § 2254, the standards of the
Antiterrorism and Effective Death Penalty Act (“the AEDPA”) govern this case. The United
State Supreme Court has descriB&DPA as “a formidable barrier to federal habeas relief for
prisoners whose claims have been adjudicatsthite court” and emphasized that courts must
not “lightly conclude that &tate's criminal justice system has experienced the ‘extreme
malfunction’ for which federal habeas relief is the remeduirt v. Titlow 134 S. Ct. 10, 16
(2013) (quotingHarrington v. Richter562 U.S. 86, 103 (2011)gee also Renico v. Le859
U.S. 766, 773 (2010) (“AEDPA . . . imposes a hygtkéferential standardr evaluating state-
court rulings, and demands that state court datssbe given the benefit of the doubt.”) (internal
guotation marks, citations, and footnote omitted).

The AEDPA limits the federal courts' authorityissue writs ohabeas corpus and
forbids a federal court from grang habeas relief with respectadclaim that was adjudicated
on the merits in State court proceedingsless the state court decision either

(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleamdygtablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.



28 U.S.C. § 2254(d).
Further, under the AEDPA, the factual findingfgshe state court are presumed to be
correct:

In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody purdutanthe judgment of a State
court, a determination of a factussue made by a State court shall
be presumed to be correct. Thelgant shall have the burden of
rebutting the presumption of kectness by clear and convincing
evidence.

28 U.S.C. § 2254(e)(1)

Accordingly, “a writ of habeas corpus shoblel denied unless ttstate court decision
was contrary to, or involved an unreasonabldiegtion of, cledy established federal law as
determined by the Supreme Court, or based amagasonable determination of the facts in light
of the evidence presented to the state cou@sley v. Bagley706 F.3d 741, 748 (6th Cir.)
(citing Slagle v. Bagley457 F.3d 501, 513 (6th Cir. 20063%rt. denied sub nom. Coley v.
Robinson134 S. Ct. 513 (2013). The United Statesi€of Appeals for the Sixth Circuit has
summarized these standards as follows:

A state court's decision is “contyato” Supreme Court precedent
if (1) “the state court arrivegst a conclusion opposite to that
reached by [the Supreme] Court ogueestion of law[,]” or (2) “the
state court confronts facts thate materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a
different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an
“unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it
“identifies the correct governing dal rule from [the Supreme]
Court's cases but unreasonablyplags it to the facts of the
particular ... case” or either weasonably extends or unreasonably
refuses to extend a legal prin@pirom Supreme Court precedent
to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146
L.Ed.2d 389.



Id. at 748-49. The burden of satisfying the AEDP#Kandards rests with the petition8ee
Cullen v. Pinholster563 U.S.170, 181 (2011).
Merits
Petitioner asserts that he wiemnied a fair and impartialjy because Matthews failed to
disclose duringoir dire that his sister had beemurdered. The state aplpge court rejected this
claim as follows:

The Due Process Clause of the Fourteenth Amendment to the
United States Constitution requires that a defendant accused of a
state criminal violation shall b&ied before a panel of fair and
impartial jurors.State v. Johnsqrbth Dist. Stark No.2011-CA-
237, 2012—-0hio-3227, § 24 (citations omitted). See, also, Ohio
Constitution, Article I, Sectiori0. Crim.R. 33(A)(2) provides as
follows: “A new trial may be granted on motion of the defendant
for any of the following causes affecting materially his substantial
rights: * * * Misconduct of the juy, prosecuting attorney, or the
witnesses for the state.”

The granting of a new trial lies the trial court sound discretion.
State v. Swansoith Dist. Ashland No. 02COA048, 2003—-Ohio—
16, 1 7, citingState v. Petrq1947), 148 Ohio St. 505, 76 N.E.2d
370. In order to find an abuse oéttdiscretion, we must determine
the trial court's decision wa unreasonable, arbitrary or
unconscionable and not merely an error of law or judgment. See
Blakemore v. Blakemorél983), 5 Ohio St.3d 217, 450 N.E.2d
1140.

In Grundy v. Dhillon 120 Ohio St.3d 415, 164, 900 N.E.2d 153,
2008-0hio—6324, the Ohio Supreme Court concluded as follows:

“** * [W]e hold that to obtain a new trial in a case in which a
juror has not disclosed information during voir dire, the moving
party must first demonstrate thajuaor failed to answer honestly a
material question on voir dirand that the moving party was
prejudiced by the presence on the trial jury of a juror who failed to
disclose material informationTo demonstrate prejudice, the
moving party must show that ancacate response from the juror
would have provided a valid badier a for-cause challenge. We
also hold that in determining whether a juror failed to answer
honestly a material question owoir dire and whether that
nondisclosure provided a basisr fa for-cause challenge, an



appellate court may not substitute judgment for the trial court's
judgment unless it appears thdte trial court's attitude was
unreasonable, arbitrary, or unconscionable.”FN1

FN1: We recognize th&rundywas a civil case and thus entailed
Civ.R. 59. However, as irStevens Il,we find its rationale
applicable to the circustances presented herein.

In the casesub judice the following exchange took place at the
June 17, 2014 hearing, following remand:

“Q. [APPELLANT'S COUNSEL]When Mr. Meyers, who was
defending, was the defense counsehst trial for Mr. Stevens, he

had asked the question, how about family and friends? Who's had a
person you would call, whether friend, family, now or formerly,
good friend, that was a victim of a violent offense? But you didn't
raise your hand or say anything atthime. Is there any particular
reason why you didn't speak up?

“A. [MATTHEWS] I'm not I'm notbiased. | mean, what happened
in the past, happened in the past.

“Q. Okay. But even though the question was asked about how
family and friends—how about family and friends, who's had a
person you call, whethdriend, family, now or formerly, good
friend, that was a victim of a vieht offense, you decided not to
raise your hand?

“A. | guess.

“Q. You understood the question thveds asked; is that correct?

“A. Yeah.

“Q. And you just decided not to answer it?

“A. Yeah.”

Tr. at 35.

Matthews also responded as follgve®ncerning the trial judge's
own admonition angoir dire questioning:

“Q. [APPELLANT'S COUNSEL]Okay. Do you know why you
didn't answer the [trial judge's] question?



“A. [MATTHEWS] No. | think it was just where they were just
asking anyone who wanted answer it, answer it.

“Q. Okay. So you thought it wagsst voluntary, and you just didn't
answer it?

“A. Umhuh.

“Q. I'm sorry. You've got—
“A. Yes, sir.”

Tr. at 42.

Appellant presently maintains that the hearing shows Matthews
had made a “conscious decision”ftal to respond tdhe pertinent

voir dire questions and admonitions a@ppellant's trial. However,

we reiterate that our prior remand instructed the trial court to
consider whether appellant could demonstrate that “the for-cause
challenge would have been successful, despite any rehabilitation of
the juror.” See Stevensdt I 38. We note Matthews responded
during cross-examination atehJune 17, 2014 hearing that his
sister's murder had not affectéds thought process in any way
during his service as a juror..Tat 45. Certainly, “[a] court may
infer bias if it finds deliberate concealment * * *State v.
Williams 79 Ohio St.3d 1, 4 (1997{gmphases altered). But this
rule of law again demands that appellate court allow the trial
court to exercise wide discretiom assessing a juror's conduct in
this realm. Notably, “[a] prospective juror is not automatically
disqualified by the fadhat a close relative has been the victim of a
crime similar to the crime on trialState v. Murphy91 Ohio St.3d

516, 525, 747 N.E.2d 765, 783 (2001) (additional citations
omitted).

Furthermore, in this instance, tlr@l court judge was the same for
the trial, for the post-trial motion for a new trial, and for the
hearing on the motion pursuant to our remand. As we noted in a
slightly different context irState v. Davis5th Dist. Ashland No.

02 COA 9, 2002—-0Ohio—5286, “the acumen gained by the trial
judge who presided during the esticourse of these proceedings
makes him well qualified to rule on the motion for a new trial * *
*” 1d. at 1 21, quoting).S. v. Curry(C.A.5, 1974), 497 F.2d 99,
101.FN2



FN2: Davis entailed a motion for newrial, denied without a
hearing, based on affidavits concerning the discovery of evidence
of witness recantatiofCrim.R.33(A)(6)).
Upon review of the record before us, we are unpersuaded that the
trial court's denial of appellant's new trial motion following a
hearing constituted an abuse of discretion under the circumstances
presented.

State v. Steven2015 WL 404693, at *2-4.
The Sixth Amendment guarantees a crimin&tgant the right tan impartial jury. See
Morgan v. lllinois 504 U.S. 719, 726 (1992) (citifgirner v. Louisiana379 U.S. 466 (1965);
Irvin v. Dowd 366 U.S. 717 (1961)). That s, a juryielnis “capable and willing to decide the
case solely on the evidence” present®litDonough Power Equip., Inc. v. Greenwpd@4 U.S.
548, 554 (1984). “Due process means a jury capmtdenilling to decide the case solely on the
evidence before it, and a trial judge ever waittd prevent prejudial occurrences and to
determine the effect of such occurrences when they hapfenith v. Phillips455 U.S. 209,
218 (1982). Moreover, “[t]he presence of evemaglsi biased juror deprives a defendant of his
right to an impartial jury.”Hanna v. Isheg694 F.3d 596, 616 (6th Cir. 2012) (citiAglliams v.
Bagley 380 F.3d 932, 944 (6th Cir. 2004grt. denied sub nom. Williams v. Bradsh&44 U.S.
1003 (2005))¢ert. denied sub nom. Hanna v. Robinsti#¥ S. Ct. 101 (2013). However,
[tJo hold that the mere existenoé any preconceived notion as to
the guilt or innocence of an accusedthout more, is sufficient to
rebut the presumption of a ppective juror's impartiality would
be to establish an impossible standard. It is sufficient if the juror
can lay aside his impression or wjpin and render a verdict based
on the evidence presexd in court.

Irvin v. Dowd 366 U.S. at 723.

Voir dire is designed to protectaiminal defendant’s right to an impartial jury by

exposing possible biases on et of potential jurorsDennis vMitchell, 354 F.3d 511, 520



(6th Cir. 2003) (citingMcDonough Power Equip464 U.S. at 554)ert. denied541 U.S. 1068
(2004). In order to obtain a new trial whex juror fails to rgmond to a question duringir
dire, the Petitioner must show “that a juror faikedanswer honestly a material questionvom
dire, and then further show that a correcpsse would have provided a valid basis for a
challenge for cause.McDonough 464 U.S. at 556See Johnson v. Luomé25 F.3d 318, 325
(6th Cir. 2005) (citingMcDonough 464 U.S. at 556}ert. denied549 U.S. 832 (2006). “If a
juror is found to have deliberately concealed material informationpagde inferred[; iJf,
however, information is not concealdéliberately, the movant must shaatual bias’
Williams v. Bagley380 F.3d at 94&y(ioting Zerka v. Greerd9 F.3d 1181, 1186 (6th Cir. 1995)
(emphasis in original).
The Supreme Court explainéftlhe motives for conceatig information may vary, but

only those reasons that affect eopiis impartiality can truly be said to affect the fairness of a
trial.” McDonough 464 U.S. at 556. Thus, “the proper standard for determining when a
prospective juror may be excused for causas whether the juror's views would ‘prevent or
substantially impair the performance of his dsitis a juror in accordance with his instructions
and his oath.””Ross v. Oklahom&87 U.S. 81, 85 (1988) (quotinyitt, 469 U.S. at 424). “As
the Court explained iWVitt, a juror may be excused for causéése the trial judge is left with
the definite impression that a prospective jwrould be unable to faithfully and impartially
apply the law.” White v. Wheelerl36 S.Ct. 456, 460 (2015) (citivgainwright v. Witt 469
U.S., at 425-426).

Pursuant to the Sixth Amendment, for a finding of juror

impartiality when a juror is dillenged for cause, the relevant

guestion is “did [the] juror sweathat he could set aside any

opinion he might hold and decide the case on the evidence, and

should the juror's protestation of partiality have been believed.”
Patton v. Yount467 U.S. 1025, 1036, 104 S.Ct. 2885, 81 L.Ed.2d

10



847 (1984). A qualified juror need nbe “totally ignorant of the
facts and issues involvedViurphy v. Florida 421 U.S. 794, 800,
95 S.Ct. 2031, 44 L.Ed.2d 589 (1975). Rttt ‘[i]t is sufficient if

the juror can lay aside his pression or opinion and render a
verdict based on the evidence @m@®d in court.” ” Id. (quoting
Irvin v. Dowd, 366 U.S. 717, 723, 81 S.Ct. 1639, 6 L.Ed.2d 751
(1961)).

Miller v. Webb 385 F.3d 666, 673 (6th Cir. 2004).

The Supreme Court has upheld impaneling of jurors who had
doubted, or disclaimed outright, their own impartiality on voir dire.
” Hughes v. United State258 F.3d 453, 458 (6th Cir. 2001). Once
a prospective juror makes a statetngfnpartiality during voir dire,

the trial court must examine the juror furthé&/ebl) 385 F.3d at
674. The relevant question thencbees, “did [the] juror swear
that [s]he could set aside any wipin [s]he might hold and decide
the case on the evidence, anabdd the juror's protestation of
impartiality have been believedPatton v. Yount467 U.S. 1025,
1036 (1984).

Burkholder v. SheldgNo. 3:14-cv-2080, 2016 WL 3661440, at *2 (N.D. Ohio July 1, 2016).
Further, a trial judge’s findg that a particular venirefsn was not biased “is based

upon determinations of demeanor and credibiliat are peculiarly ihin a trid judge’s
province” and “involves credibility findings vdse basis cannot be égpsliscerned from an
appellate record.'Wainwright v. Witt469 U.S. 412, 428-29 (1985) (footnote omitted).
Therefore, “habeas courts must give ‘specidace’ to a trial court determination of juror
credibility.” Lang v. BobbyNo. 5:12-cv-2923, 2015 WL 142349%},*43 (N.D. Ohio Mar. 27,
2015) (citingDarden v. Wainwright477 U.S. 168, 176-78 (198®attonv. Yount 467 U.S.
1025, 1038 (1984)).

Federal habeas courts accord ‘spk deference” to state trial

courts in applying these standartiecause trial judges are in the

best position to assess the demearat credibility of the jurors.

See, e.g., Darden v. Wainwrigtt77 U.S. 168, 175-78, 106 S.Ct.

2464, 91 L.Ed.2d 144 (1986). “The cien is not whether the

trial judge was wrong oaright in his determinon of impatrtiality,
but merely whether his deasi was ‘fairly supported by the

11



record.” Bowling v. Parker 344 F.3d 487, 519 (6th Cir. 2003)
(quoting Witt, 469 U.S. at 433, 105 S.Ct. 844). A trial court's
finding “may be upheld even in éhabsence of clear statements
from the juror that he or she is impairetllttecht,551 U.S. at 7,
127 S.Ct. 2218. And “when there asnbiguity in the prospective
juror's statements, ‘the trial court [is] entitled to resolve it in
favor of the State.Td. (quotingWitt, 469 U.S. at 434, 105 S.Ct.
844).

Group v. Robinsgnl58 F.Supp.3d 632, 661-62 (N.D. Ohio 201®hen reviewed under the

constraints imposed by the AEDPA, this Qdunust accord an additional and ‘independent,

high standard’ of deference” or, in other wgrdonduct a “doubly defarmgal” standard of

review. White v.Wheeler 136 S. Ct. at 461 (citations omitted).

Petitioner asserts that Matthews failed to diselthat his sister had been murdered by the

Petitioner’s cousin, Travis Fischer. (ECB.N, PAGEID# 9.) However, Petitioner does not

allege that Matthews had any pamal bias or animosity agairBetitioner on this basis, and the

record does not establish anjatenship between Petitioner akischer. Defense counsel did

not attempt to verify the alleged familial tie:

Q. [D]o you know if there was any relation between the murder
victim . . . Abi Matthews [and] the person who committed the
crime, Mr. Fischer, and Mr. Stevens?

K%k

A. 1 don’t have any personal knowledge . ... | didn’t
independently attempt to research that in any way.

Transcript(ECF No. 8-7, PAGEID# 1190.) Matthewsldiot “at all” know the Petitioner.

Transcript(ECF No. 8-7, PAGEID# 1206.)

Q. Do you even know Timmy Stevens?
A. No, sir.
Q. He alleges at some point im8 that maybe one of his brothers

dated your sister. Do you haveyarecollection ofthat having
occurred?

12



A. That's not true.

*k%k

Q. Do you recall ever having anyrsof contact with the Stevens
family? By that | mean, Timmy Stevens, his brothers, he has one
sister, or his mother?

A. No, sir.

Q. Do you have any recollectiaf having contact with them at
all?

A. No, sir.

Q. Did you know him before this trial?

A. No, sir.
(PAGEID# 1217-18.) Thus, the record does ndtdate any bias on Magws’s part against
Petitioner on this basis.

Petitioner, however, argues that theestgipellate court’s desion constituted an
unreasonable determination of the facts in ligfithe evidence presented, because Matthews
deliberately chose not to respontien defense counsel inquirad to whether anyone had a
family member or friend who had been the victifra violent offense, and stated that he thought
criminals had too many rights and should be locked up:

MR. MEYERS: Do you think criminals accused of crimes have
too many rights?

NOAH MATTHEWS: Yeah.
MR. MEYERS: How do we correct that?
NOAH MATTHEWS: Lock them up.
Transcript(ECF No. 8-3, PAGEID# 517.) However, N@ws agreed to follow the instructions

of the trial judge regarding the prosecut®burden of proof beyond a reasonable doubt.

13



(PAGEID# 518.) Matthews also believed in theness of a criminal defendant’s right to
remain silent. 1¢l.)

Petitioner argues that Ma#ts’s statements at Travis Fischer's November 2009
sentencing hearing (more thamed and one half years earliat3o reflect Matthews’s bias
against the Petitionér. Matthews stated as follows:

Travis, what | truly want to salp you, | can’t sg it cause I'll get

in trouble, but you want to knohow bad you hurt everyone, when

| passed Abi’'s house that morning where your car was sitting and |
was going to stop, but | had my boys with me. If I'd have stopped,
| would have felt sorry for you lsause | seen what my sister’s
face looked like and — (INAUDIBLE) that’s all | got to say. You
don’t know how bad you hurt this family.

Transcript(ECF No. 8-2, PAGEID# 431.) Petitioner reféoghe trial court’s admonition during
voir dire proceedings regarding the importance of horesgtonses to questions from counsel in
support of his claim. The trial court insttad the prospectivjerors as follows:

[A]s prospective jurors, you'll bejuestioned to determine your
gualifications for this specific case.

Our purpose here is to obtain a fair and impartial jury. And
because of this being such an important part of the trial, you're
required and have been sworn before questions are asked of you.
Here in a moment I'm going to ask you some questions, and then
the attorneys willask you some questions, and | want you to
understand that these questions aot designed to pry into your
personal affairs, but they are to discover whether you have any
knowledge about this case, or whether you have any preconceived
opinions that you can't set aside, or whether you've had any
experience in your life that migleiuse you to identifwith either

the State of Ohio or the fdmdant in this case.

If any question needs to be answeregdrivate, please indicate that
to me and we will talk to you individually.

2 0n October 3, 2014, the trial court granted Petitioner's motion to supplement the record with
the transcript of Fischer’s sentencing legr (ECF No. 8-1, PAGEID# 168.)

14



Transcript(ECF No. 8-3, PAGEID# 462-63.) Petitiorsmgues that, despite these instructions
from the trial court, Matthews inclited that he heard the questieee TranscripfECF No. 8-7,
PAGEID# 1206), but thought heed not need to respond.

Q. But even though the question was asked. . . how about family

and friends, who’'s had a persgou would call, whether friend,

family, now or formerly, good friendhat was a victim to a violent

offense, you decided hto raise your hand?

A. | guess.

Q. You understood the question thats asked; is that correct?

A. Yeah.

Q. And you just decidknot to answer it?

A. Yeah.
Transcript(ECF No. 8-7, PAGEID# 1206.)

Q. Do you know why you didhanswer the question?

A. No. I|think it was just wherthey were just asking anyone who
wanted to answer it, answer it.

Q. Okay. So you thought it was just voluntary, and you just didn’t
answer it?

-
A. Yes, sir.
(PAGEID# 1213-14.) Petitioner furthargues that the evidence sgls Matthews'’s bias against
him, because Matthews stated that he lgahbught about his sister’'s murder.
Q. [T]he death of your sistenpw has that affected you, sir?

A. Oh, it's — | mean, | still timk about it but | mean, you got to
move on in life.

15



(PAGEID# 1214.) In sum, Petitioner asserts tatthews’s intentional concealment of
information deprived him of a ifiatrial, because it shows that Matthews was biased against him,
and Petitioner had the right to know about the muod&fatthews’s sisteat least so that he
could consider that information in exesing his preemptory challenges.

However, Matthews denied that he was tryimgonceal the fact that his sister was
murdered:

Q. Were you trying to concedhe fact that your sister was
murdered?

A. No.
(PAGEID# 1216.) Matthews alstenied being biased:
Q. Is there any particulaeason why you didn’t speak up?

A. I'm not — I'm not biased. | mean, what happened in the past,
happened in the past.

(PAGEID# 12086.)
Q. Did the fact that your sister was murdered in any way affect
your thought process as you sat thereas a juror in this trial and
ultimately were called upon to make a decision?

A. No, sir.

Q. Did you sit in the jury roorand think about, well, what would
have happened in Abi’'s casr anything like that?

A. No.
Q. Did that at any time entgour thought proces whatsoever?
A. No.

Q. Do you harbor — diyou harbor at that time or now any bias
against the defendant, Timothy Stevens?

A. No, sir.
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(PAGEID# 1216-17.)

Q. Did you have any preconced/@otion of how the trial should
turn out prior to beingeated as a juror?

A. No, sir.

Q. When the judge instructed ythat you were to keep an open
mind and not form an opinion orstiuss the matter prior to the. . .
case being submitted to you for deliberation, did you understand
that instruction?

A. Yes, sir.

Q. Did you comply with ofollow that instruction?

A. Yes, sir.

*kk

Q. If the state failed to prove the case agaimsinTy would [you]
have had any problemoting not guilty?

A. No, sir.
(PAGEID# 1218-19.)

Upon review of the record, and under the deferential standard of review, this Court is not
persuaded that Petitioner has established thistdmitled to relief. Matthews denied being
biased against the Petitioner andeggl that he would follow the instructions of the trial judge.
He explained that he did not respond to defense counsel’s questiainggehether he had a
family member who had been the victim of a e crime because he did not think that he was
required to do so. He denied attempting toceah that his sister hdmben murdered and could
not have likely done so, as the same prosecutbblan involved in both cases. Further, as
noted by the state appellate court, the trial judge in the best positiado judge the credibility
of Matthews, and determined that there existedasis for a cause challenge against Matthews

and that any nondisclosure of material infotima by Matthews did not pjudice the Petitioner
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in any manner. (ECF No. 8-1, PAGEID# 14®gtitioner’s argument that he could have
exercised a peremptory challenge against Matthkad Matthews disclosed his sister’'s murder,
does not assist him. “[I]t is well settled tha¢ floss of a peremptory challenge does not violate a
defendant's constitutional right to an impadrjtisy because ‘peremptory challenges are not of
constitutional dimension.”Beuke v. Houkb37 F.3d 618, 638 (6th Cir. 2008) (citiRgss v.
Oklahoma 487 U.S. 81, 88 (1988) (citigray v. Mississippi481 U.S. 648, 663 (1987 ))nited
States v. Martinez—Salaz&28 U.S. 304, 311 (2000pert. denied557 U.S. 906 (2009).

The undersigned notes that, even if a jurasdioot display actuslias, courts may find
implied bias in certain “extreme situationsSee Smithd55 U.S. at 221-23 (J. O’'Connor,
concurring) (“Because there may be circumstameeavhich a postconviction hearing will not be
adequate to remedy a charge @bjbias, it is important for th€ourt to retain the doctrine of
implied bias to preserve Sixth Amendment rightgad the Court’s opion as not foreclosing
the use of implied bias in apprage situations . . . .”). Emples of “extreme situations”
include when the juror is an employee of the pooor, a close relativaf a party, or somehow
connected to the events of the calkk.at 222. However, the Sixth Circuit has questioned
whether the doctrine of implied bias exists aRhbillips. Johnson425 F.3d at 326 (“[T]he
implied-bias doctrine may not even be viable afdillips]’). See also United States v.
Herndon 230 F.3d 1360 (6th Cir. 2000) (“The majority frhillips] does not specifically say,
one way or the other, whether there are any sitosiin which they would presume prejudice.”).
Other circuits, however, have acknowledgesldbctrine’s continuingpplicability postPhillips,
finding implied bias in varied situation§eee.g, Urgana v. Davis879 F.3d 646, 652-53 (5th
Cir. 2018) (finding implied bias when a jui® property was damaged by the defendatitinley

v. Godinez975 F.2d 316 (7th Cir. 1992) (affirming thestdict court’s appliation of the doctrine
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of implied bias where severairors were victims of a bgtary during a burglary trialBurton v.
Johnson948 F.2d 1150, 1158-59 (10th Cir. 1991) (fmglimplied bias whergirors in a case
involving domestic abuse had perabaxperiences with abuse$ee als®yers v. Calderon
151 F.3d 970, 985 (9th Cir. 1998) (noting that nothinBhilips directly abolishes the doctrine
of implied bias). Even though other courts hagatinued to apply the doctrine of implied bias
postPhillips, courts in the Sixth Cirguhave not. Accordingly, the undersigned declines to find
implied bias in this case.
Recommended Disposition

For the reasons set forth above, RECOM M ENDED that this action be
DISMISSED.
Procedure on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and sesmeall parties written objections to those specific
proposed findings or recommendations to \Whebjection is made, together with supporting
authority for the objection(s). Aigige of this Court shall makeda novodetermination of those
portions of the report or specified proposed firgdi or recommendations to which objection is
made. Upon proper objections, a judge of trosit€may accept, reject, or modify, in whole or
in part, the findings or recommendations madeein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions.28 U.S.C. § 636(B)(1).

The parties are specifically advised that failure to object tRémport and
Recommendatiowill result in a waiver of the right tbave the district judge review tReport

and Recommendation de noaod also operates as a waiver @& tight to appeal the decision of
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the District Court adopting thieeport and Recommendation. See Thomas y4&hU.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

The parties are further advisttht, if they intend to filean appeal of any adverse
decision, they may submit arguments in any dimes filed, regarding wéther a certificate of
appealability should issue.

/s/Chelsey M. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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