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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANTONIO CROCKETT,
CASE NO. 2:16-CV-925
Petitioner, JUDGE GEORGE C. SMITH
Magistrate Judge Elizabeth P. Deavers
V.

WARDEN, ROSS
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner, brings this patitior a writ of habeasorpus pursuant to 28
U.S.C. 8§ 2254. This matter is before the Courth@nPetition, Respondentf&eturn of Writ, and
the exhibits of the parties. For theasons that follow, thMagistrate JUUgRECOMMENDS
that this action b®! SM|SSED.

Facts and Procedural History

The Ohio Twelfth District Court of Appeakummarized the facteié procedural history

of the case as follows:

Gene lvers, the Chief Probatiorifider for the Washington Court
House Municipal Court, performedesidence search of one of his
probationers, Terri Ruth. Ivers was accompanied by a Fayette
County deputy during the search.tRuwho rented the apartment

in which she and her daughterdd, was subject to residence
searches as a term of her probation. When Ivers arrived to search
Ruth’s residence, Ruth, Ruth@aughter, Crockett, and another
man were located in the apartment.

Ivers discovered marijuana on Ristldresser in her bedroom, as
well as a white powdery substalastic wrap and baggies, a
locked safe, a key, digital scaldighters, a burnt spoon, and small
baggies of a white product. Idsi the safe, Ivers found a gun, cash,
and more drugs. Upon finding these items, Ivers and the deputy
contacted the Sheriff's Office for aid in completing the search.
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Lieutenant Ryan McFarland ofdtl~ayette County Sheriff's Office
responded to Ruth’s residence. There, he seized the safe, gun,
drugs, and money, and sent the items to the Ohio Bureau of
Criminal Investigation for testing. The items in the baggies tested
positive for cocaine and heroin, and the other drugs were identified
as oxycodone, dihydrocodeine, and alprazolam.

Later, during a recorded phone lcafiginating from the Fayette
County Jail, Crocket and an unnamed woman were heard
conversing about the possibleaches against him. The woman
indicated that the police weraking the gun and dusting it for
fingerprints in order to determgrnwho the gun belonged to. At that
point, Crockett is heard stating, Wiped that down. | got nothing

to do with that.”

Crockett was charged with multiple counts of trafficking in
cocaine, possession of cocaine, trafficking in heroin, possession of
heroin, aggravated trafficking idrugs, possession of controlled
substances, and having weapomsder disability. The matter
proceeded to a jury trial after Ciaatt pled not guiltyto all of the
charges.

During trial, Crockett stipulatetb his prior conviction of a drug-
related offense, and the trial court admitted a redacted copy of
Crockett’s judgment entry of corotion to show that he was under

a disability and not penitted to possess a gun.

The jury also heard a redactedrsion of thephone call between
Crockett and the unnamed woman which Crockett is heard
discussing his claim that he wiped down the gun. Crockett did not
testify, nor did he present any witnesses in his defense.

The jury found Crockett guilty of trafficking in, and possession of,
the cocaine and heroin found the safe, as well as having
weapons under disability. However, the jury found Crockett not
guilty of the other charges specific to the drugs located outside of
the safe that Ivers found in difent locations throughout Ruth’s
bedroom.

The trial court merged the possession charges into the trafficking
charges, and sentenced Crocketatoaggregate sentence of nine
years on the two trafficking @inges and having weapons under
disability. Crockett now appeatds convictions and sentence.]



State v. Crocket2015 WL 2169268, at *1-2 (Ohio App. h2Dist. May 11, 2015). Petitioner
asserted on direct appeal timd convictions were against the manifest weight of the evidence,
that the evidence was constitutionally insufficienststain his convictionghat he was denied
the effective assistance of counséee id On May 1, 2015, the appellate court affirmed the
judgment of the trial courtld. On August 26, 2015, the Ohio Supreme Court declined to accept
jurisdiction of the appeal.State v. Crockettl43 Ohio St.3d 1447 (Ohio 2015). On July 22,
2015, Petitioner filed an applicatidor reopening of the appeal puesit to Ohio Appellate Rule
26(B). (ECF No. 6-1, PagelD# 193.) On October 16, 2015, the appellatedenied the Rule
26(B) application. (PagelD# 203.) tRener did not filean appeal.

On September 26, 2016, Petitioner filed thistipe for a writ of habeas corpus pursuant
to 28 U.S.C. § 2254. He asserts that his caiovis are against the miégest weight of the
evidence and that the evidence is constitutionally insufficient to sustain his convictions (claim
one); that he was denied thieetive assistance of counsebi(fdifferent reasons) (claims two
and three); and that the triaburt erred when it denied hiaotion for judgment of acquittal
(claim four). It is the position of the Resment that Petitioner's @ims are procedurally
defaulted or otherwise fail forovide a basis for relief.
Procedural Default: Claim Three

The Court turns first to that aspect of Petigr’s third claim for ineffective assistance of
counsel because counsel failed to object tattmission of his telephone conversation from the
jail. For the reasons that follow, the Undersigned concludes that this aspect of claim three is
procedurally defaulted.

Congress has provided that state prisonen® are in custody in violation of the

Constitution or laws or treaties of the United States may apply to the federal courts for a writ of



habeas corpus. 28 U.S.C. § 2254(a). In recognitidhe equal obligation ahe state courts to
protect the constitutional rights of criminal defants, and in order to prevent needless friction
between the state and federal ¢sua state criminal defendant with federal constitutional claims
is required to present those claims to the staets for consideration28 U.S.C. § 2254(b), (c).

If the prisoner fails to do so, but still has @renue open to present ttiaims, then the petition

is subject to dismissal for failure to exhaust state remettlesAnderson v. Harles159 U.S. 4,

6 (1982) per curianm) (citing Picard v. Connoy 404 U.S. 270, 275-78 (1971)). Where a
petitioner has failed to exhausairhs but would find those clainmrred if later presented to the
state courts, “there is a proceduralfaadt for purposes of federal habeas.Coleman v.
Thompson501 U.S. 722, 735 n.1 (1991).

The term “procedural default” has conte describe the situation where a person
convicted of a crime in a state court fails (foratdver reason) to present a particular claim to
the highest court of the State so that the Stadeatfair chance to correahy errors made in the
course of the trial or the appeal before a federal court intervenes in the state criminal process.
This “requires the petitioner togsent ‘the same claim under thengatheory’ to the state courts
before raising it on fedal habeas review.’Hicks v. Straup377 F.3d 538, 552-53 (6th Cir.
2004) (quotingPillette v. Foltz 824 F.2d 494, 497 (6th Cit987)). One of th aspects of “fairly
presenting” a claim to the stateucts is that a habeas petitiomaust do so in a way that gives
the state courts a fair opportunity to rule oa faderal law claims beg asserted. That means
that if the claims are not presented to the statets in the way in which state law requires, and
the state courts therefore do wiecide the claims on their meritseither may a federal court do
s0. As the Supreme Court foundWainwright v. Syke<t33 U.S. 72, 87 (1977), “contentions of

federal law which were not resolved on the itsein the state procead) due to respondent’s



failure to raise them there as required by stabequure” also cannot be resolved on their merits
in a federal habeas case—thathey are “procedurally defaulted.”

To determine whether procedural default barsabeas petitioner'san, courts in the
Sixth Circuit engage in a four-part teSSee Maupin v. Smiti785 F.2d 135, 138 (6th Cir. 1986);
see also Scuba v. Brigan@b9 F. App’x 713, 718 (6th Cir. 2007) (following the four-part
analysis ofMaupin). First, the court must determine thia¢re is a state proderal rule that is
applicable to the petitioner’s ciaiand that the petitioner failed tcomply with the rule. Second,
the court must determine whether the state cawattsally enforced the state procedural sanction.
Third, the court must determine whether the forfeiture is an adequate and independent state
ground on which the state can rely to foreclesgew of a federalanstitutional claim.Maupin,

785 F.2d at 138. Finally, if “the aat determines that a state procedural rule was not complied
with and that the rule [has] an adequate mdgpendent state ground, then the petitioner’” may
still obtain review of his other claims on the merits if thgetitioner establishes: (1) cause
sufficient to excuse the default and (2) thatdneshe was actually prejudiced by the alleged
constitutional error.d.

In claim three, Petitioner asseritster alia, that he was denied tledfective assistance of
counsel because his attorney failed to object to admission of his telephone conversation as
improperly authenticated. Petitioner did not raise this issue on direct appeal, where he was
represented by new counsel. Moreover, he nmay no longer present this claim to the state
courts by virtue of the appktion of Ohio’s doctrine ofes judicata. Se8tate v. Perry10 Ohio
St.2d 175 (1967) (holding that claims must be ramedirect appeal, if podse, or they will be
barred by the doctrine oés judicatd; see also State v. Col2 Ohio St.3d 112 (1982%5tate v.

Ishmail 67 Ohio St.2d 16 (1981).



Ohio courts have consistentlyfused, in reliance on the doctrine s judicata to
review the merits of peedurally barred claimsSee Cole443 N.E.2d at 170-71shmail, 423
N.E.2d at 1070. The Sixth Circuit has held that Ohio’s doctrimesojudicatais an independent
and adequate ground for denying federal habeas réliefdgren v. Mitche)l440 F.3d 754, 765
(6th Cir. 2006);Coleman v. Mitchell268 F.3d 417, 427-29 (6th Cir. 200$gymour v. Walker
224 F.3d 542, 555 (6th Cir. 200®yrd v. Collins 209 F.3d 486, 521-22 (6th Cir. 2008)prris
v. Schotten146 F.3d 314, 332 (6th Cir. 1998). nklly, with respect to the ladaupin factor,
the independence prong, the Cowhdudes that Ohio’s doctrine oés judicatain this context
does not rely on or otherwise ifgate federal law. Accordingly, the Court is satisfied from its
own review of relevant case law thas judicatarule articulated irPerry is an adequate and
independent ground for denying relief, and thiaupin factors are satisfied. Therefore,
Petitioner has waived this portion of claihree for review irthese proceedings.

Petitioner may still secure review of his claom the merits if he demonstrates cause for
his failure to follow the state procedural rules, as well as actual prejudice from the constitutional
violations that he alleges. *“[Clause’ under the cause and prejudice test must be something
external to the petitioner, something that cannolyfaie attributed to him[,] *. . . some objective
factor external to the defense [that] impededefforts to comply with the State’s procedural
rule. Coleman v. Thompspbs01 U.S. 722, 753 (1991) (quotiMurray v. Carrier, 477 U.S.
478, 488 (1986)). It is Petitioner’s loem to show cause and prejudiddinkle v.Randle 271
F.3d 239, 245 (6th Cir. 2001) (citinguicas v. O'Deal79 F.3d 412, 418 (6th Cir. 1999) (internal
citation omitted)). A petitioner'gro sestatus, ignorance of the laa; ignorance of procedural
requirements are insufficient bases to excuse a procedural deBawlila v. Hurley, 370 F.3d

494, 498 (6th Cir. 2004). Instead, in order to establish cause, a petitioner “must present a



substantial reason that is extal to himself and cannot lairly attributed to him."Hartman v.
Bagley 492 F.3d 347, 358 (6th Cir. 2007). Petitiohas offered no excuses and has thus failed
to establish cause fordprocedural default.

The United States Supreme Court has aldd timat a claim of actual innocence may be
raised “to avoid a procedurdlar to the consideration of the merits of [a petitioner’s]
constitutional claims.” Schlup v. Delp513 U.S. 298, 326—-27 (1995)[lln an extraordinary
case, where a constitutional \atibn has probably resulted the convictionof one who is
actually innocent, a federal habeas court may ghentvrit even in the aence of a showing of
cause for the procedural defaultMurray, 477 U.S. at 496. I6chlup the Supreme Court held
that a credible showing of actual innocence wdfscgent to authorize a federal court in reaching
the merits of an otherwise medurally-barred Haeas petition.ld. at 317. However, a claim of
actual innocence is “natself a constitutional claim, but instead a gateway through which a
habeas petitioner must pass to have his otherwise barred constitutional claim considered on the
merits.™ 1d. at 315 (quotindderrera, 506 U.S. at 404).

The actual innocence exceptiongmcedural default allowa petitioner to pursue his
constitutional claims if it is “mar likely than not” that new evidencea-e:, evidence not
previously presented at trial—would allomo reasonable juror to find him guilty beyond a
reasonable doubtSouter v. Jones395 F.3d 577 (6th Cir. 2005). Rew of the record fails to
establish that Petitioner carest this standard here.

Merits: Claims One, Two and Four
Standard of Review
Petitioner seeks habeas relief under 28 ©.8.2254. The Antiterrorism and Effective

Death Penalty Act (“AEDPA”) sets forth standsargloverning this Court’s review of state-court



determinations. The United State Supreme Cdestcribed AEDPA as “a formidable barrier to
federal habeas relief for prisasewhose claims have been adjudicated in state court” and
emphasized that courts must ribghtly conclude that a Statg’criminal justice system has
experienced the ‘extreme malfunction’ for winitederal habeas relief is the remedyBurt v.
Titlow, 571 U.S. 12, 20 (2013) (quotirtgarrington v. Richter 562 U.S. 86 (2011)see also
Renico v. Left559 U.S. 766, 773 (2010) (“AEDPA . . . poses a highly defenéial standard for
evaluating state-court rulings, addmands that statecourt decisidigsgiven the benefit of the
doubt.” (internal quotation marksitations, and footnote omitted)).
The factual findings of the swatippellate court are presuntedoe correct. 28 U.S.C. §

2254(e)(1) provides:

In a proceeding instituted by an application for a writ of habeas

corpus by a person in custody purdutanthe judgment of a State

court, a determination of a factussue made by a State court shall

be presumed to be correct. Thelgant shall have the burden of

rebutting the presumption of kectness by clear and convincing

evidence.
“Under AEDPA, a writ of habeas corpus shoble denied unless the state court decision was
contrary to, or involved an unreasonable aapion of, clearly estdished federal law as
determined by the Supreme Court, or based amagasonable determination of the facts in light
of the evidence presented to the state cou@aley v. Bagley706 F.3d 741, 748 (6th Cir. 2013)
(citing Slagle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)); 8S.C. § 2254(d)(1) (a petitioner
must show that the state court's decisionswaontrary to, or involved an unreasonable
application of, clearly establistidederal law”); 28 U.S.C. § 225)(2) (a petitioner must show
that the state court relied on an “unreasonablemetation of the facts in light of the evidence

presented in the State court proceeding”).e Thnited States Court dAppeals for the Sixth

Circuit explained these standards as follows:



A state court’s decision is “contsato” Supreme Court precedent
if (1) “the state court arrivegt a conclusion opposite to that
reached by [the Supreme] Court oguestion of lawl[,]” or (2) “the
state court confronts facts thate materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a
different result.Williams v. Tayloy 529 U.S. 362, 405, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000). A stateurt's decision is an
“unreasonable appktion” under 28 U.S.C. § 2254(d)(1) if it
“identifies the correct governing dal rule from [the Supreme]
Court’s cases but unreasonablypkgs it to the facts of the
particular . . . case” or iteer unreasonably extends or
unreasonably refuses to extendegal principle from Supreme
Court precedent to a new contekt. at 407, 529 U.S. 362, 120
S.Ct. 1495, 146 L.Ed.2d 389.

Coley, 706 F.3d at 748-49. The burden of satisfying the standards set forth in § 2254 rests with

the petitioner.Cullen v. Pinholster563 U.S.170, 181 (2011).

“In order for a federal court to find aas¢ court’s application of [Supreme Court
precedent] unreasonable, . . . [tlhe state ttwpplication must have been objectively
unreasonable,” not merely “inorect or erroneous.”"Wiggins v. Smith539 U.S. 510, 520-21,
(2003) (internal quotation marks omitted) (citivgilliams v. Tayloy 529. U.S. at 409 and
Lockyer v. Andrade538 U.S. 63, 76 (2003)§ee also Harrington v. Richtet31 S.Ct. at 786
(“A state court’s determination that a claim lacks merit precludiexr& habeas relief so long as
“fairminded jurists could disagree’ on the cormess of the state court’s decision.” (quoting
Yarborough v. Alvarado541 U.S. 652, 664 (2004))n considering a a@im of “unreasonable
application” under 8§ 2254(d)(1), courts must fecun the reasonablenessiod result, not on the
reasonableness of the state court’s analydader v. Palmer588 F.3d 328, 341 (6th Cir. 2009)
(“[O]ur focus on the ‘unreasonablapplication’ test under Sean 2254(d) shold be on the
ultimate legal conclusion that the state court reached and not whether the state court considered

and discussed every angletbke evidence.” (quotingNeal v. Puckeft286 F.3d 230, 246 (5th

Cir. 2002) én bany)); see also Nicely v. Mills521 F. App’x 398, 403 (6th Cir. 2013)



(considering evidence in the state court record that was “not expressly considered by the state
court in its opinion” to evaluate the reasonabkm of state court's decision). Relatedly, in
evaluating the reasonableness of a state court’s ultimate legal conclusion under 8§ 2254(d)(1), a
court must review the state cosrdecision based solebn the record that was before it at the
time it rendered its decision.Pinholstey 563 U.S. at 181. Put simply, “review under §
2254(d)(1) focuses on what a state court knew and ditbl.&t 182.
Claims One and Four

In claim one, Petitioner asserts that the ewdes constitutionally insufficient to sustain
his convictions and that his conttans are against the manifest glet of the evidece. In claim
four, Petitioner similarly asserts that the trial court erred in denying his motion for judgment of
acquittal, because the State failed to introduce sufficient evidence to establish guilt.

The state appellate court rejected thedaens in relevant part as follows:

Crockett argues in this first, third, and fourth assignments of error
that his convictions are againsetmanifest weight of the evidence
and are not supported by sufficienidance so that the trial court
should have granted his Crim.R. 29 motion.

Crim.R. 29(A) permits a triacourt, upon motn, to enter a
judgment of acquittalState v. Doughertyl2th Dist. Preble No.
CA2013-12-014, 2014-Ohio—-4760, § 17. An appellate court
reviews a trial court’s decisioon a motion for acquittal using the
same standard as that usedré&wiew a claim challenging the
sufficiency of evidenceState v. Clementd,2th Dist. Butler No.
CA2009-11-277, 2010-Ohio—4801, 1 17.

When reviewing the sufficiency of the evidence underlying a
criminal conviction, an appellateourt examineghe evidence in
order to determine whether su@vidence, if believed, would
support a convictionState v. Wilson 12th Dist. Warren No.
CA2006-01-007, 2007-Ohio—2298. “The relevant inquiry is
whether, after viewing the evidence in a light most favorable to the
prosecution, any rational trier ofact could have found the
essential elements of the crime proven beyond a reasonable doubt.”

10



State v. Jenks61 Ohio St.3d 259 (1991), paragraph two of the
syllabus, superseded on other grounds.

*k%

When offering proof, both circunasttial and direct evidence have
the same probative value, and in some instances, certain facts can
be established only by circumstantial evidencstate v.
Crutchfield, 12th Dist. Warren No. CA2005-11-121, 2006—Ohio—
6549, § 20. Circumstantisevidence is suffi@nt to sustain a
conviction if that evidence would convince the average mind of the
defendant’s guilt beyond a reasonable do&ate v. McKnight
107 Ohio St.3d 101, 2005—-Ohio—604679. A conviction based

on purely circumstantial evidea is no less sound than a
conviction based on direct eviden&ate v. Shannor},91 Ohio
App.3d 8, 2010-Ohio-6079, 1 10 (12th Dist.).

Crockett was convicted of trafficking in cocaine and heroin in
violation of R.C. 2925.03(A)(2)which provides that no person
shall knowingly “prepare for shipent, ship, transport, deliver,
prepare for distribution, or distribute a controlled substance or a
controlled substance analog, evh the offender knows or has
reasonable cause to believe thhé controlled substance or a
controlled substance analog is imded for sale or resale by the
offender or another person.”

Crockett was also convicted of paession of cocaine and heroin in
violation of R.C. 2925.11(A), which provides that no person shall
knowingly “obtain, possess, or eisa controlled substance or a
controlled subsnce analog.”

Crockett was also convictedf having weapons while under
disability in violation of R.C2923.13(A)(3), which provides, “no
person shall knowingly awire, have, carry, or use any firearm or
dangerous ordnance, if any oktfollowing apply: The person is
under indictment for or has beennvicted of any felony offense
involving the illegal possession, use, sale, administration,
distribution, or trafficking irany drug of abuse * * *.”

After reviewing the record, werfd that Crockett’'s convictions
were supported by sufficient eedce, were not rendered against
the manifest weight of the evidence, and that the trial court did not
err in denying Crockett’s CrirR. 29 motion. The state presented
evidence that Crockett possessend was preparing for sale,
heroin and cocaine, and that he possessed a gun after having been
convicted of a prior drug offense.

11



Ivers testified that he was Ruth’s probation officer, and that as a
term of her probation, he was permitted to search Ruth’s home.
Ivers testified that when he arrived to conduct the search, Ruth and
her daughter were ithe home, along with Crockett and another
man. lvers estimated that the apartment was approximately 500
square feet, and that during $earch, he found multiple drugs and
drug paraphernalia, including diditacales, lighters, and a burnt
spoon. Ivers also located a pilunter and several pill containers.

Ivers also testified that durinthe search, he discovered a safe
under the bed as well as the keythe safe in a cup near the bed.
When opened, Ivers discovered more drugs, cash, and a gun. Ivers
then contacted Lieutenant Marland, who proceeded to
investigate by processingdhirugs, paraphernalia, and gun.

Lieutenant McFarland testified that he is a detective with the
Fayette County Sheriff's Officeand that based upon his training

and experience, he is familiar with the preparation of drugs for
distribution and sale. Lieutenant Marland testified that when he
encountered the drugs in the bedroom and safe, he observed a
“large amount” of cocaine and hempias well as digital scales used

to measure the drugs, and baggies used to separate the drugs for
sale. Lieutenant McFarland also seized $1,494.70 in cash from the
safe, as well as the gun.

The state then played a redacteztsion of a pone call between
Crockett and an unnamed female. The call was placed from the
jail, and was intercepted and recorded by the sheriff's office. The
jury received a transcript of the redacted phone call, and Crockett
stipulated that it wahkis voice heard on the phemrall and that the
transcript was accurate. Inlifuthe transcript states,

[Female] Right. That's what heidave might as well wait on that,
you know and um, | don’'t know-he-he-said they’ll dust the gun to
see whose itisand . . .

[Crockett] | wiped that dowrl.got nothing to do with that.

[Female] Don’t talk on this phone.

When viewed in a light most favorable to the prosecution, the
evidence supports Crockett’'s coowons for trafficking in and
possession of heroin and cocainee Tact that the gun was located

in the safe with large amounts of cocaine, heroin, and cash
indicates that Crockett, who adtad to wiping down the gun, had

12



knowledge of the items used the trafficking of drugs. The
evidence indicates that Crockétew that the drugs were being
processed for sale, as indicatedthg presence of paraphernalia
required to sell the drugs, includidggital scales, baggies, and pill
counters, along witthe cash and gun.

The evidence also supports Crockett's conviction for having a
weapon under disability. Crockettmiilated to his prior conviction

for aggravated possession of drugs, so that he was not permitted to
possess a gun. Given his statement that he wiped down the gun
found in the safe, the jury was free to infer that Crockett possessed
the gun.

Crockett argues that the state fail@dprove his participation in
trafficking or his possession of the gun because there were never
fingerprints recovered from the gusafe, or drugs. However, and
based upon Crockett's statemesring the phone call that he
wiped down the gun, it was reasonatadenfer that no fingerprints
would be found. Crockett also arguthat his statement regarding
wiping down the gun was taken out of context. However, the
portion of the phone call used dugi trial clearly indicates that
Crockett and the female wemdiscussing the gun seized from
Ruth’s apartment. Crockett gave no indication that he was
discussing some other gun when he spoke with the unnamed
female. It readily appears the gthe female was discussing was
being processed for evidence, and it is the same gun about which
Crockett made his response.

The jury’s verdict indicates that considered and weighed the
evidence carefully. The juryotind Crockett guilty only of the
trafficking and possession chasgeelated to the heroin and
cocaine found in the safeitw the gun. The jury, however,
acquitted Crockett of the other charges specific to the drugs found
in Ruth’s bedroom that were not found alongside the gun in the
safe. The jury’s verdict, therefore, indicates that it considered the
fact that heroin and cocaine were directly linked to the gun, and
that Crockett’s knowledge of tlgun also indicated his knowledge

of the large amounts of cocaiaad heroin found with the gun.

After viewing the evidence in a light most favorable to the
prosecution, the jury could have found the essential elements of
trafficking, possession, andhaving weapons under disability
proven beyond a reasonable doubt.s@ish, Crockett’s convictions
are supported by sufficient evidence. . . .

13



Having found that Crockett’'sconvictions are supported by
sufficient evidence and were not rendered against the manifest
weight of the evidence, Crodks first, third, and fourth
assignments of error are overruled.

State v. Crocket015 WL 2169268, at *2-5.
Petitioner’'s claim that his convictions areaagst the manifest weight of the evidence

fails to present an issue appropriate for federal habeas corpus SdeiNash v. Eberlir258 F.
App’x 761, 765, n. 4 (6th Cir. 2007). Although 28 WLS§ 2254 authorizes habeas corpus relief
to a state prisoner if the prisoner establisheshbas in custody in wlation of the Constitution
or laws of the United States, federal law does not authorize federal habeas relief merely on the
basis that a jury’s verdict is againtise manifest weight of the evidence.

[Ulnder Ohio law, a claim that a verdict was against the manifest

weight of the evidence—as opposed to one based upon insufficient

evidence—requires the appellate cdaract as a “thirteenth juror”

and review the entire record, \gét the evidence, and consider the

credibility of witnesses to detern@nwhether “the jury clearly lost

its way and created such a manifesscarriage of justice that the

conviction must be reverseand a new trial orderedState v.

Martin, 20 Ohio App.3d 172, 175 (1983). Tibbs v. Florida457

U.S. 31 (1982). Since a federal habeas court does not function as

an additional state appellate court, vested with the authority to

conduct such an exhaustive review, any claim that petitioner's

conviction was against the manifegtight of the evidence cannot

be considered by this Court.
Norris v. WardenNCI, No. 2:08-CV-732, 2010 WL 582623, *9-10 (S.D. Ohio Feb. 11, 2010),
adopted and affirme@010 WL 883847 (S.D. Ohio Mar. 2010). Thus, Petitioner’s claim that
his convictions are against the mifast weight of the evidence doeot raise an issue of federal
law and must be dismissed.

However, before a criminal defendant cancbavicted consistent with the United States

Constitution, there must be evidence sufficienjustify a reasonable trier of fact to find guilt

beyond a reasonable doubdackson v. Virginia443 U.S. 307, 319 (1979). In determining

14



whether the evidence was sufficient to supporttéigeer’'s conviction, a federal habeas court
must view the evidence in the ligimost favorable to the prosecutiowright v. West505 U.S.
277, 296 (1992) (citindackson443 U.S. at 319). The prosecution is not affirmatively required
to “rule out every hypothesexcept that of guilt.”ld. (quotingJacksonat 326). “[A] reviewing
court ‘faced with a record thatipports conflicting inferences must presume—even if it does not
appear on the record—that the trier of factoleed any such conflicts in favor of the
prosecution, and must defer to that resolutiohd: (quotingJacksonat 326).

Moreover, federal habeas courts must afferdlouble layer” of deference to state court
determinations of the sufficiency tlie evidence. As explained Brown v. Konteh567 F.3d
191, 205 (6th Cir. 2009), deference must be givest, fio the jury’s finding of guilt because the
standard, announced Jackson v. Virginiais whether “viewing the il testimony and exhibits
in the light most favorable tthe prosecution, any rational trief fact could have found the
essential elements of the crime beyond a reasonable doubt.” Second, and edennidva
review of the evidence leadsttee conclusion that no rational trier of fact could have so found, a
federal habeas court “must still defer to theestgbpellate court’s sufficiency determination as
long as it is not unreasonableSee White v. Steel@02 F.3d 707, 710 (6th Cir. 2009). This is a
substantial hurdle for a habeas petitioner taoawae, and for the reasodiscussed by the state
appellate court, Petitiondas not done so here.

Evidence indicated that Petitioner had handieel firearm that was found in the safe
along with large amounts of cocaine and heroir @arious items used in the selling of drugs,
including digital scales, baggies pill counter, and piltontainers. When viewing this evidence
in the light most favorable to the prosecutiorg piary could reasonably conclude that Petitioner

had been in possession of the firearm (while uaddisability), and was guilty of the possession
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and trafficking in heroin and cocaine. Nbola “circumstantial evidence alone can sustain a
guilty verdict and . . . circumstantial evidenneed not remove every reasonable hypothesis
except that of guilt.”United States v. Ston@&48 F.2d 361, 362 (6th Cir. 1984). Additionally,
“Jacksonleaves juries broad discretion in decidingalvinferences to draw from the evidence
presented at trial, requiring gnkthat jurors ‘draw reasonable inferences from basic facts to
ultimate facts.” Coleman v. Johnsorb66 U.S. 650, 655 (2012pdr curian) (citing Jackson,
443 U.S. at 319). “[l]t is the responsibilitgf the jury—not the court—to decide what
conclusions should be drawn fraemidence admitted at trial.Cavazos v. Smit65 U.S. 1, 2
(2011). “[T]he only guestion unddacksons whether [the jury’s finding] was so insupportable
as to fall below the threshbbf bare rationality.”Coleman 566 U.S. at 656.
Claims one and four axithout merit.
Claims Two and Three
In claim two, Petitioner assertsathhe was denied the effeaiassistance of trial counsel

because his attorney failed to request thatdimarge of having a weapon while under disability
be tried to the trial cotiand, as a result, the jury learnedtthe had previously been convicted
of possession of drugs. In thenaning portions of claim three, Petitioner asserts that he was
denied the effective assistancecofinsel, because his attorney stipulated to a redacted recording
of a telephone conversation rather than requisishgrission of the entire conversation. The state
appellate court rejected these claims as follows:

Crockett argues in his second gssnent of error that his trial

court was ineffective for allowing the state to try the having

weapons under disability charge to a jury, as well as stipulating to

the admittance of the redacted phone call between himself and the

unnamed female.

The United States Supreme Court established a two-part test in
regard to ineffective assistance of couns@&itrickland v.
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Washington 466 U.S. 668, 104 S.Ct. 2052 (1984). That test
requires an appellant to establish that first, “his trial counsel’s
performance was deficient; and second, that the deficient
performance prejudiced the defen® the point of depriving the
appellant of a fair trial."State v. Myers12th Dist. Fayette No.
CA2005-12-035, 2007-0hio—-915, 1 33. Regarding the first prong,
an appellant must show thatshtounsel’s representation “fell
below an objective standard of reasonableneSsitkland, 466
U.S. at 688. The second prong requires the appellant to show “a
reasonable probability that, butrfoounsel’s unprofessional errors,
the result of the proceedingowid have been differentltl. at 694.

Crockett first argues #t his trial counsel waineffective for not
having a bench trial on the havingapons under disability charge
because his prior conviction was thae basis for the jury’s guilty
verdict. Despite his assertion, however, the jury’s verdict was not
solely premised upon tHact that Crockethad a prior conviction

for a drug-related offense. Instead, the jury heard evidence that
Crockett wiped down the gun, andatithe gun waocated in the
same safe as large amounts aafcaine, heroin, and cash. In
addition to the prior conviction, ttretate had to prove that Crockett
possessed the gun, which it did by presenting evidence that
Crockett wiped the gun of his fingerprints.

Moreover, the trial court instructetie jury that Crockett’'s prior
conviction was to be used for a limited purpose. Within the jury
instructions, the trial court informetthe jury that Crockett’s prior
conviction for drug possession was received only for a limited
purpose. You may not considér to prove character of the
defendant in order to show hacted in conformity with that
character. You may consider tratidence only for the purpose of
determining whether or not this Defendant was under disability at
the time in question. It cannot be considered for any other
purpose.FN1

Given the other evidence of guilas well as the trial court’s
instruction that the convictionoald not be used as proof of
Crockett's character or acts iconformity with that character,
Crockett has failed to prove thakthesults of his trial would have
been different had the having amons under disability charge
been tried separately.

Crockett also argues that his counsak ineffective for stipulating
to the redacted phone call besa the jury was given the
statements out of context. Ckait asserts thabecause of the
redactions, it was “impossible tdetermine the context of the
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conversation.” However, Crocktedoes not indiate what the
proper context was, or in whatay the redacted portions would
have demonstrated that Crockatid the female were discussing a
gun other than the one seized frdhe safe on the night of the
probation search.

Crockett does not explain in what yvthe results ohis trial would

have been different, other than to argue that the jury would have
been able to determine the context of the statements had it been
given the entire phone call. Howevand even if the jury had been
given the entire phone call, it would not have changed the fact that
Crockett is heard admitting that he wiped down the gun.FN2

Crockett’s defense counsel was provided the full recording during
discovery, and did not believe that any other portion of the phone
call would have proven helpful to Crockett or provided any
necessary context. We will not question the obvious trial strategy
connected with determining what limited amount of the damaging
phone call should be played for the jury.

Furthermore, a complete trangtrof the phone call was included
in the record. We have reviewdlte complete transcript and find
that nothing within the remader of the phone call would have
provided necessary context, andhiiog in the phone call indicates
in any way that Crockett was ntaiking about tke gun found in the
safe when he admitted that he wiped it down.

In fact, from the beginning dhe phone call until the end, Crockett
is heard discussing the case, the charges against him, the
possibility of posting bond, anddeg felony charges. At no time
did Crockett change the coursetbé conversation away from his
current charges, and at no timel dhe conversation indicate that
any other gun was being dissed. There is no indication
whatsoever that the other asim of the phone call would have
allowed the jury to believe arying other than Crockett and the
female were discussing the gun seiZrom Ruth’s home. As such,
Crockett has failed to demonstratattkhe results of his trial would
have been different had theyluheard the entire phone call.

After reviewing the record, we find that Crockett received effective
assistance of counsel. Therefore, Crockett’s second assignment of
error is overruled.

FN1: A jury is presumed to follow and comply with instructions

given to them by the trial courState v. Shousé&2th Dist. Brown
No. CA2013-11-014, 2014-Ohio-4620, 1 13.
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FN2: Crocket does not direct ts any portion of the phone call
that if played would have providddcts that change the context in
which the jury heard his comments regarding the gun.

State v. Crocket015 WL 2169268, at *5-7.

In all criminal prosecutions,” the Sixth Amendment affords “the accused. . . the right. . .
to Assistance of Counsel for his defence.” W®8nst. amend. VI. “Only a right to ‘effective
assistance of counsel’ serves the guarant€etich v. Booker632 F.3d 241, 245 (6th Cir. 2011)
(citation omitted). The United States Supre@murt set forth the legal principles governing
claims of ineffective assistance of counseSinickland v. Washingto66 U.S. 556 (1984). A
petitioner who claims the ineffective assistanfeounsel must demonate that his counsel’s
performance was deficient and thatsdfered prejudice as a resuld. at 687;Hale v. Davis
512 Fed.Appx. 516, 520 (6thrICR013). A petitioner “show[g]eficient performance by counsel
by demonstrating ‘that counsel's represtata fell below an objective standard of
reasonableness.”Poole v. MacLaren547 F. App’x 749, 754 (6th Cir. 2013) (quotiBgvis V.
Lafler, 658 F.3d 525, 536 (64@ir. 2011) and citingstrickland,466 U.S. at 687). To make such
a showing, a petitioner must overcome theorgir presumption that his counsel “rendered
adequate assistance and made all significansidesi in the exercise of reasonable professional
judgment.” Strickland 466 U.S. at 689. To make such a showing, a petitioner “must overcome
the ‘strong [ ] presum[ption]’ that his counseéndered adequatessistance and made all
significant decisions in the exercise ofasonable professional judgment.ld. (quoting
Strickland 466 U.S. at 687). “To avoid the warpinifeets of hindsight, [ourts must] ‘indulge
a strong presumption that counsel’s condudts favithin the wide range of reasonable
professional assistance. Bigelow v. Haviland 576 F.3d 284, 287 (6th Cir. 2009) (quoting

Strickland 466 U.S. at 689). To establish prejudicaniist be shown that there is a reasonable
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probability that, but for counsel’s errors, the testithe proceedings would have been different.
Strickland at 694. “A reasonable probability is a prbliéy sufficient to undermine confidence
in the outcome.”ld. at 697. Because petitioner stisatisfy both prongs of ti&tricklandtest to
demonstrate ineffective assistammfecounsel, if the Court determindsat petitioner has failed to
satisfy one prong, it need not consider the otlekrat 697.

Additionally, the United States Supreme Qohbas cautioned federal habeas courts to
“guard against the danger efjuating unreasonableness unseicklandwith unreasonableness
under 8§ 2254(d).” Harrington v. Richter 562 U.S. 86, 105 (2011). The Court observed that
while “[s]Jurmounting Strickland’shigh bar is never . . easy.” . . . [e]stalishing that a state
court’s application of Strickled was unreasonable umdg2254(d) is even more difficult.ld.
(quoting Padilla v. Kentucky559 U.S. 356, 371 (2010) and citiBgrickland,466 U.S. at 689).
The Court instructed thalhe standards created un@&ricklandand 8§ 2254(d) are both “highly
deferential,” and when the two apply in tandem, review is ‘doubly’ $d.”(citations omitted).
Thus, when a federal habeas court reviews a stairt’'s determination regarding an ineffective
assistance of counsel claim, “[tlhe questiomdd whether counsel's aotis were reasonable.
The question is whether there is amagonable argument that counsel satisBétickland’s
deferential standard.id.

As discussed by the state appellate coutiti®ger does not indicatend the record does
not reflect, in what manner any portion of tieéephone conversation that was not admitted at
trial would have assisted him. Further, “Oloiaurts. . . treat the qués of whether to try a
weapons under disability charge separately éobdnch so that the jury will not hear about the
prior convictions as a nttar of trial strategy.” Jones v. MooreNo. 3:13-cv-085, 2013 WL

1192407, at *3 (S.D. Ohio March 22, 2013). In ttaspect, “[cJounsel’s tactical decisions are
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particularly difficult to attack” andare ‘virtually unchallengeable.” Id. (citing O’'Hara v.
Wigginton 24 F.3d 823, 828 (6th Cir. 19948uell v. Mitchel] 274 F.3d at 337, 359 (6th Cir.
2001) (quotingVieeks v. Bergerv49 F.2d 322, 328 (6th Cir. 1984)). In any event, and in view
of the substantial evidence of guilt and for the reasons addressed by the state appellate court, this
Court agrees that Petitioner cannot establish prejudice, as that term is deffsedtkiand,
based on his attorney’s failut® request that the chargd having a weapon while under
disability be triedo the court.

Claims two and threare without merit.

Recommended Disposition
Therefore, the Magistrate JudBECOM M ENDS that this action b®I SMISSED.
Procedure on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and serve on all parties written objections to those specific
proposed findings or recommendations to \Wwhabjection is made, together with supporting
authority for the objection(s). Aiglge of this Court shall makeda novodetermination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of thisi€ may accept, reject, or modify, in whole or
in part, the findings or recommendations mdmgein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions.28 U.S.C. § 636(B)(1).

The parties are specifically advisetthat failure to object to theReport and
Recommendatiowill result in a waiver otthe right to have the slirict judge review th&eport

and Recommendation de noaod also operates as aivea of the right taappeal the decision of
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the District Court adopting thReport and Recommendation. See Thomas v.4&¢hU.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any olgestfiled, regarding wéther a certificate of
appealability should issue.

s/ Elizabeth A. Preston Deavers

Elizabeth A. Preston Deavers
United States Magistrate Judge
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