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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

BRIAN C. KOON,
CASE NO. 2:16-CV-00950
Petitioner, JUDGE ALGENON L. MARBLEY
Magistrate Judge Kimberly A. Jolson
2

WARDEN, MADISON
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner, brings the instant petition for a writ of habeas corpusnpur
to 28 U.S.C§ 2254. This matter is before the Court on the Petition, Respoadeaturnof
Writ, and the exhibits of the parties. For the reasons that follow, thestvigi Judge
RECOMM ENDS that this action b®! SMISSED.
I. FACTSAND PROCEDURAL HISTORY
The state appellate coudummarized the facts and procedural history of the case as
follows:

The Hocking County Grand Jury returned an indictment charging
Koon with one count of trafficking in heroin, one count of
possession of heroin, and one count of endangering children. Koon
pleaded not guilty to the charges, and the case proceededrio a ju
trial, which produced the following evidence.

Lori Frank was driving a vehieloccupied by Koon and their -12
yearold son, when it wrecked on U.S. 33 near the intersection of
S.R. 93 in Hocking County. Steven Suman, who was not in the
vehicle, was its owner. The vehicle rolled over several times,
ending up about 70 feet from the roadway. As a result numerous
items were thrown from the vehicle, forming a “debris field”
staring 50 feet from the road. Kotsand Franls son was injured

by the accident andvas lying on the pavement of the road
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screaming in pain. Koon called 911 at 10:03 p.m. for medical
assistance.

At about 10:05 p.m. State Trooper Steven Brooks, who had not
been dispatched to the scene, arrived to investigate a red pickup
truck that had stopped along the berm of the roadway near the
accident. After Koon approached him and indicated there had been
an accident, Trooper Brooks called for an ambulance and backup
units. Trooper Nathan Dennis and members of the Logan Police
Department responded to the request for support.

The officers observed Koon, Frank, and two adults from the red
pickup truck walking around the scene of the accident, picking up
personal effects, and placing some of these items in the back of the
truck.

Trooper Brooks advised Koon and Frank, who appeared to be
more concerned with retrieving items that had been thrioam

the car, to attend to Kots son rather than wander around the
accident scene. When Trooper Brooks asked Koon what he was
trying to find that was more imp@nt than his son lying on the
ground in pain, he responded that “his whole life was ruined and
scattered on the ground.” Trooper Brooks testified that he assumed
that Koon meant that the items scattered on the ground near the
crashed vehicle were his.fei Flight ultimately had to transport
Koon’s son to a hospital due to the severity of his injuries.

Troopers Brooks and Dennis saw that Koon had a sticky, grainy
brown substance, which he claimed to be mud or dirt from the
accident, on his shirt. Trooper Brooks testified that he did not
believe the substance on Kosenshirt to be mud or dirt, and
Trooper Dennis testified that based on his experience, he believed
the spot to be liquefied heroin. The troopers neither photographed
the spot nor collected anested the shirt.

In their search of the “debris field” close to the crashed vehicle,
law enforcement officers retrieved a syringe containing .403 grams
of heroin, three rocks containing 19.452 grams of heroin, and other
evidence of drug use, including a metal spoon with brown residue.
Trooper Brooks testified that the debris field for the accident was
approximately 50 to 70 feet from the roadway and was unlikely to
have contained items from other sources besides the wrecked
vehicle.

During the states direct examination of Trooper Brooks, the
prosecutor asked him if he had anything else to add about what he



did at the scene, and he answered that “[w]hile asking Ms. Frank
about the crash itself, she stated the crash lacthappened
around 9:30.” Koots caunsel objected to this testimony, moved to
strike the statement, and further requested a mistrial because the
statement was a “decisive piece of evidence” that the accident had
occurred ahalf hour before Trooper Broolss arrival. The trial

court overruledKoon’s request for a mistrial, but instructed the
jury to disregard the hearsay statement given by Trooper Brooks.

The jury returned a verdict finding Koon guilty of possession of
drugs and endangering children and acquitting him on the drug
trafficking charge. For the drug possession charge, the jury
returned a special verdict finding that Koon possessed 10 grams of
heroin.

Following the trial Koon filed a motion for new trial, arguing that
the jurys finding that he possessed 10 grams of heroin was not
supported by sufficient evidence. He also filed a motion for
acquittal contending that his conviction for endangering children
was not supported by sufficient evidend he trial court granted
Koon’s motion for acquittal on the endangering children charge
but denied his motion for new trial on the possession of heroin
conviction. After sentencing, this appeal followed.

II. ASSIGNMENTS OF ERROR
Koon assigns the following errors for review:

1. APPELLANTS CONVICTION FOR POSSESSION OF
HEROIN WAS NOT SUPPORTED BY SUFFICIENT
EVIDENCE IN VIOLATION OF APPELLANTS RIGHT TO
DUE PROCESS OF LAW UNDER THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, AND SECTION 10, ARTICLE 1 OF THE
OHIO CONSTITUTION.

2. APPELLANTS CONVICTION FOR POSSESSIONOF
HEROIN WAS AGAINST THE MANIFEST WEIGHT OF THE
EVIDENCE, IN VIOLATION OF APPELLANTS RIGHT TO
DUE PROCESS OF LAW UNDER THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, AND SECTION 10, ARTICLE 1 OF THE
OHIO CONSTITUTION.



3. THE TRIAL COURT COMMITTED REVERSIBLE ERROR

WHEN IT DENIED APPELLANTS REQUEST FOR A NEW

TRIAL DURING THE JURY TRIAL.

4. THE TRIAL COURT COMMITTED REVERSIBLE ERROR

WHEN IT DENIED APPELLANTS MOTION FOR A NEW

TRIAL FOLLOWING THE JURY TRIAL.

5. THE TRIAL COURTCOMMITTED REVERSIBLE ERROR

WHEN IT DENIED APPELLANTS MOTION FOR

ACQUITTAL FOLLOWING THE JURY TRIAL.
Sate v. Koon, No. 15CA17, 2016 WL 527289, at *3 (Ohio Ct. App. Feb. 3, 2016). On
February 3, 2016, the appellate court affirmed the judgment of the trial ddurOn June 15,
2016, the Ohio Supreme Court declined jurisdiction to accept the apfetd. v. Koon, 146
Ohio St.3d 1416 (Ohio 2016).

On October 16, 2016, Petitioner filed the instant petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. He asserts that the evidence is constitutionally insufficient to
sustain his convictiomn possession of heroand that it is against the manifest weight of the
evidence (claims one art@0); that the trial court improperly dexd his requesfor a new trial
based on improper admission of testimony by Trooper Brooks (claim three); anbethasl
court committed reversible error when it denied his motion for a new trial andnmiati
judgment of acquittal (claim four)Responderargueshat Petitionéis claims lack merior are
procedurally defaulted.

[I. STANDARD OF REVIEW

Petitioner seeks habeas relief under 28 U.S.C. § 2254. The Antiterrorism and Effective

Death Penalty Act (“AEDPA”) sets forth standards governing this Gotetiiew ofstatecourt

determinations. The United State Supreme Cloastlescribed AEDPA as “a formidable barrier

to federal habeas relief for prisoners whose claims have been adjudicated in wtitantb



emphasized that courts must rfbghtly conclude that aStatés criminal justice system has
experienced théextreme malfunctionfor which federal habeas relief is the remedyurt v.
Titlow, — U.S. —, —, 134 S.Ct. 10, 16 (2013yuoting Harrington v. Richter, 562 U.S. 86
(2011)); see also Renico v. Lett, 559 U.S. 766, 773 (201QYAEDPA .. .imposes a highly
deferential standard for evaluating stateirt rulings, and demands that state court decisions be
given the benefit of the doubt.” (internal quotation marks, citations, and footnoteditt
The factual findings of the state appellate court are presumed to be correct.

In a proceeding instituted by an application for a writ of habeas

corpus by a person in custody pursuant to the judgment of a State

court, a determination of a factual issue made btate Sourt shall

be presumed to be correct. The applicant shall have the burden of

rebutting the presumption of correctness by clear and convincing

evidence.
28 U.S.C. § 2254(e)(1)*Under AEDPA, a writ of habeas corpus should be denied unless the
state court decision was contrary to, or involved an unreasonable application of, clearly
established federal law as determined by the Supreme Court, or based on an unesasonabl
determination of the facts in light of the evidence presented to the state’c@atiy v. Bagley,
706 F.3d 741, 748 (6th Cir. 2013) (citiSagle v. Bagley, 457 F.3d 501, 513 (6th Cir. 2006)); 28
U.S.C. § 2254(d)(1) (requiring petitionerto show that the state cowtdecision was “contrary
to, or involved an unreasonabégplication of, clearly estalkled federal law”); 28 U.S.C.
§2254(d)(2) fequiring a petitionerto show that the state court relied on an “unreasonable
determination of the facts in light of the evidence presented in the State cmeging”). The
United States Court of Appeals for the Sixth Circuit has explained these starsltotiisves:

A state cours decision is “contrary to” Supreme Court precedent

if (1) “the state court arrives at a conclusion opposite to that

reached by [the Supreme] Court a question of lawl[,]” or (2) “the

state court confronts facts that are materially indistinguishable
from a relevant Supreme Court precedent and arrives” at a



different resultWilliams v. Taylor, 529 U.S. 362, 405, 120 S.Ct.
1495, 146 L.Ed.2d 389 (2000A state coufis decision is an
“unreasonable application” under 28 U.S.C. § 2254(d)(1) if it
“identifies the correct governing legal rule from [the Supreme]
Court’'s cases but unreasonably applies it to the facts of the
particular...case” or either unreastly extends or unreasonably
refuses to extend a legal principle from Supreme Court precedent
to a new contextld. at 407, 529 U.S. 362, 120 S.Ct. 1495, 146
L.Ed.2d 389.

Coley, 706 F.3d at 74819. The burden of satisfying the standards set forth in § 2254 rests with

the petitioner.Cullen v. Pinholster, 563 U.S.170, 181 (2011).

“In order for a federal court to find a state court's application of [Supreme Court
precedent] unresnable, . .[tlhe state couts application must have been objectively
unreasonable,” not merely “incorrect or erroneougfggins v. Smith, 539 U.S. 510, 52@21,
(2003) (internal quotation marks omitte(iting Williams v. Taylor, 529. U.S. at 409 anh
Lockyer v. Andrade, 538 U.S. 63, 76 (2003)¥ee also Harrington v. Richter, 562 U.S. at 102
(“A state courts determination that a claim lacks merit precludesrf@chabeas relief so long as
“fairminded jurists could disagreen thecorrectness of the state cdsrdecision.” (quoting
Yarborough v. Alvarado, 541 U.S. 652, 664 (2004))In considering a claim of “unreasonable
application” under § 2254(d)(1), courts must focus on the reasonableness ofith@oesn the
reasonableness of the stateid’s analysis.Holder v. Palmer, 588 F.3d 328, 341 (6th Cir. 2009)
(“[O]ur focus on the'unreasonable applicationest under Section 2254(d) should be on the
ultimate legal conclusion that the state court reached and not whether ¢heostatconsided
and discussed every angle of the evidence.” (qudtead v. Puckett, 286 F.3d 230, 246 (5th Cir.
2002) en banc)); see also Nicdly v. Mills, 521 F. Apfx 398, 403 (6th Cir. 2013) (considering

evidence in the state court record that was “not expressigidered by the state court in its

opinion” to evaluate the reasonableness of state’sodecision). Relatedly, in evaluating the



reasonableness of a state caunltimate legal conclusion under 8§ 2254(d)(1), a court must
review the state coud decision based solely on the record that was before it at the time it
rendered its decisionPinholster, 563 U.S. at 181. Put simply, “review under § 2254(d)(1)
focuses on what a state court knew and did."at 182.

A. Claim One

In claim one Petitionerasserts that the evidence is constitutionally insufficient to sustain
his conviction on possession of heroin. Howevefpte a criminal defendant can be convicted
consistent with the United States Constitution, there must be evidence suffecipistify a
reasonable trier of fact to find guilt beyond a reasonable daidakson v. Virginia, 443 U.S.
307, 319 (1979).In determining whether the evidence was sufficient to support a petisoner
conviction, a federal habeas court must view the evidendkeidight most favorable to the
prosecution.Wright v. West, 505 U.S. 277, 296 (1992) (citidgckson, at 319). The prosecution
is not affirmatively required to “rule out every hypothesis except thauiif’g Id. (quoting
Jackson, at 326). “[A] reviewing court‘faced with a record that supports conflicting inferences
must presume even if it does not appear on the recelthat the trier of fact resolved any such
conflicts in favor of the prosecution, and must defer to that resolttidd. (quotng Jackson, at
326).

Moreover, federal habeas courts must afford a “double layer” of deferentza@asurt
determinations of the sufficiency of the evidendes explained irBrown v. Konteh, 567 F.3d
191, 205 (6th Cir. 2009), deference must be giviest, to the jurys finding of guilt because the
standard, announced Jackson v. Virginia, is whether “viewing the trial testimony and exhibits
in the light most favorable to the prosecution, any rational trier of fact could have found the

essential eleents of the crime beyond a reasonable doul8€cond, and even if de novo



review of the evidence leads to the conclusion that no rational trier of fact cevlddéound, a
federal habeas court “must still defer to the state appellate sauifficiency determination as
long as it is not unreasonableSte Whitev. Seele, 602 F.3d 707, 710 (6th Cir. 2009)his is a
substantial hurdle for a habeas petitioner to overcome, and Petitioner has not done so.

The state appellate court rejected Patir's claim of insufficiency of evidence in
relevant part as follows:

“When a court reviews a record for sufficiencitlhe relevant
inquiry is whether, after viewing the evidence in a light most
favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime proven beyond a
reasonable doubt’ State v. Maxwell, 139 Ohio St.3d 12, 2044
Ohio-1019, 9 N.E.3d 930, T 146, quotiftte v. Jenks, 61 Ohio
St.3d 259, 574 N.E.2d 492 (1991), paragraph two of thebspl|a
Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L .Ed.2d 560
(1979). A sufficiency assignment of error challenges the legal
adequacy of the stage prima facie case, not its rational
persuasiveness.

*k%k

The jury convicted Koon of possession fedroin in violation of

R.C. 2925.11(A), which provides that “[n]Jo person shall
knowingly obtain, possess or use a controlled substance.” The jury
also found that he possessed 10 grams of heroin, which made the
offense a felony of the second degree. R¥25211(C)(6)(d) (“[i]f

the amount of the drug involved equals or exceeds one hundred
unit doses but is less than five hundred unit doses or equals or
exceeds ten grams but is less than fifty grams, possession of heroin
is a felony of the second degree”).

Koon claims that his drug possession conviction is not supported
by sufficient evidence and is against the manifest weight of the
evidence because “the State failed to prove that [he] knowingly
obtained, used, or possessed heroin.” More specifically, Koon
argues that “there is no evidence linking the heroin to [him] rather
than Ms. Frank or the owner of the vehicle driven by Ms. Frank.”

“A person acts knowingly, regardless of his purpose, when he is
aware that his conduct will probably cause a certaintreswvill
probably be of a certain nature. A person has knowledge of



circumstances when he is aware that such circumstances probably
exist.” R.C. 2901.22(B). “[P]ossession” is defined as “having
control over a thing or substance, but may not be inferoéslys

from mere access to the thing or substance through ownership or
occupation of the premises upon which the thing or substance is
found.” R.C. 2925.01(K). “Possession may be actual or
constructive.” Sate v. Moon, 4th Dist. Adams No. 08CAS875,
2009-0Ohio-4830, T 19, citingXate v. Butler, 42 Ohio St.3d 174,

175, 538 N.E.2d 98 (1989) (“[tjo constitute possession, it is
sufficient that the defendant has constructive possession”).

“ Actual possession exists when the circumstances indicate that an
individual has or had an item within hisnmediate physical
possession.”Sate v. Kingsland, 177 Ohio App.3d 655, 20068
Ohio4148, 895 N.E.2d 633, 1 13 (4th Dist.), quotthgte v. Fry,

4th Dist. Jackson No. 03CA26, 20d3hio-5747, T 39.
“Constructive possession exists when an individual knowingly
exercises dominion and control over an object, even though that
object may not be within his immediate physical possesstaté

v. Hankerson, 70 Ohio St.2d 87, 434 N.E.2d 1362 (1982), syllabus;
Sate v. Brown, 4th Dist. Athens No. 09CA3, 2009hio-5390,

19. For constructive possession to exist, the state must show that
the defendant was conscious of the obgeptesence-ankerson at

91; Kingsand at { 13. The elements of dominion, control, and
whether a person wanscious of the objést presence may be
established through circumstantial eviden&own at  19.
“Moreover, two or more persons may have joint constructive
possession of the same objett”

*k%

The state introduced evidence that Koon wasassenger (in a
vehicle) with his minor son that wrecked, throwing items from the
vehicle onto a field. Koon was more concerned about retrieving
items that had been thrown from the vehicle than attending to his
injured, screaming child, who was lying ohet pavement and
ultimately was transported by Life Flight. In fact, Trooper Brooks
had to tell him to look after his son to get him to stop searching the
area of the wreck. The troopers found a syringe loaded with heroin,
and rocks of heroin in the areatlhe had been searching. The jury
could reasonably infer that Koon admitted owning items thrown
from the vehicle by telling Trooper Brooks that “his whole life was
ruined and scattered on the ground.” The state introduced evidence
that the heroin found ithe debris field exceeded 10 grams, so the
jury’s determination that Koon had constructive possession of 10
grams of the heroin was supported by the evidence. Finally, the



state refuted Kods claim that the sticky, grainy brown substance
on his shirt wasnud or dirt; Trooper Dennis testified that based on
his experience, the stain was liquefied heroin.
One or two of these evidentiary items taken in isolation may have
been insufficient for the jury to convict him of possession of
heroin. However, in condering the evidence in a light most
favorable to the state, sufficient evidence supports the ’sourt
determination that the state introduced the essential elements of the
crime to allow the case to proceed to the jury.Even if we have
to accept Koots claim that “[tlhere simply is no direct evidence
linking the heroin found in the debris field” to him, we still would
not reverse. It is well settled that “[e]Jven murder convictions and
death sentences can rest solely on circumstantial evideBee.”
Sate v. Waters, 4th Dist. Vinton No. 13CA603, 1 35, citirfgjate
v. Apanovitch, 33 Ohio St.3d 319, 514 N.E.2d 394 (1987). We
overrule Koon'’s first and second assignments of error.

Satev. Koon, 2016 WL 527289, at *3-5.

Petitioner does not dispute the tizad findings of the state appellate couthstead,he
argues that thevidence is constitutionally insufficient to sustain his conviction becausidte
failed to prowe that the drugs found in the debris field belonged to drrthat the drugs wena
his actual or constructive possessiorHHowever, as noted by the state appellate court,
“[c] ircumstantial evidence from which a reasonable inference of guilt beyoadanedle doubt
may be drawn is constitutionally sufficientAlder v. Burt, 240 F.Supp.2d 651, 661 (E.D. Mich.
2003). Further, ‘tircumstantial evidence is sufficient to support a conviction and it is not
necessary for the evidence to exclude every reasonable hypothesis excepguliat dfarris
v. Morgan,No. 1:10cv-2351, 2011 WL8184198, at *15 (N.D. Ohio Nov. 2, 201{9iting
Newman v. Metrish, 543 F.3d 793, 796 (6th Cir. 2008)).

Here, although there was no direct presfablishing Petition&r constructivepossession
of the heroin found in the debris field after the accid&nbpper Steven Brooks testified that,

when he arrived at the scenetlé crash, he observed a twelearold child lying next to the
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vehicle screaming in painTranscript(Doc. 8-2, PagelD# 24)1 Petitioner howeverwanted to
searchthe crash debrispa Trooper Brook$iad to instruchim tobewith his son. Id., PagéD#

242) . Trooper Brooks asked Petitioner what he was trying to find that was more impgbeant

his son lying on the ground in pain, and Petitioner stated that his whole life was ruined and
scatteed on the ground. Id., PagelD# 248 At the time, TrooperBrooks noticed a brown
grainy looking substance all over the front of Petitiomeshirt that was sticky, grainy, and
brownish in color. (Id., PagelD# 24647). When Trooper Nathan Dennis arrived at there,

he likewise observed the adults searching the debris field and retrieving i(lsnsPagelD#

289). And, like Trooper Books, Trooper Dennis noticed that Petitioner had what appeared to be
a brown substance on him which, in Dehrexperience, looked like heroin that had been
liquefied and spilled onto Petitioner’s clothindd.( PagelD# 290-91; 299-300).

Law enforcement officers located a syringe among all the crash debris in dgseifyr
to the vehicle. If., PagelD# 241 Later testing of the syringe revealed that it contained .403
grams of heroin. 1{., PagelD# 3245). In addition law enforcement officers recoveradag
containing three brownish colored rocks, a bag containing a green leafy matetiane spoon
with brownish reside. (d., PagelD# 251 Later testing revealethat the rocks were herqin
weighing 19.452 grams.ld,, PagelD# 288).

In view of the foregoing, a reasonable juror could have infdPetdionets guilt of the
crime charged. Moreover, as discussed, “[e]Jven if a review of the evidence leads to the
conclusion that no rational trier of fact could have found guilt beyond a reasonablg ttos
Court“must still defer to the state appellate cosigufficiency determination as long as it is not
unreasonable.Harris v. Morgan, 2011 WL 8184198, at *16 (citinDurr v. Mitchell, 847 F.3d

423, 449 (€ Cir. 2007); White v. Steele, 602 F.3d 707, 710 (6th Ci2009)). Applying this
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standard of review, this Court is not persuaded that Petitioner has establisbeghtigded to
relief.
B. Claim Two

In claimtwo, Petitioner asserts that the evidence is constitutionally insufficienstairsu
his conviction on possession of heroin, and that his conviction is against the maniféstoiveig
the evidence. This clairfails to provide a basis fdederal habeas corpus relieEee Cruz-
Altunar v. Warden, Ross Correctional Institution, 2:14cv-0184, 2016 WL 14498484, at *2
(S.D. Ohio April 13, 2016{citing Shedwick v. Warden, North Correctional Institution, No. 2:13-
cv-1230, 2015 WL 5785719, at *7 (S.D. Ohio Oct. 5, 2015)).

C. Claim Three

In claim three, Petitioner asserts that the trial court imphpgenied his request for a
new trial, as the trial coud curative instructions to the jury were insufficient to overcome the
prejudicial impact of Trooper Brook&stimony.

Respondent argues that Petitioner has failed to present any fealestilutional issue for
this Courts review, and that this claim fails to comply with Rule 2(c) of the Rules Governing
Section 2254 Proceedings in the United States District CoReturn of Writ(Doc. 8, PagelD#
54-55). Respondent also argues thatitfater has procedurally defaulted this claim by failing to
present it as a federal issue in the Ohio Court of Appeals, and by failing tat r@isegpeal to
the Ohio Supreme Courtld(, PagelD# 56-57).

Rule 2(c) of the Rules Governing Section 2254 Cas#eitunited States District Courts
provides that the Petitioner must specify the nature of his grounds for relieémnthst facts in
support of each ground. Dismissal under Habeas Rule 2(c) is appropriate in cased vgher

impossible ® determine fom the petitionés pleadings the exact errors of fact or law raised for

12



adjudication. See Rice v. Warden, No. 1:14ev-732, 2015 WL 5299421, at *4 (S.D. Ohio Sept. 9,
2015) (dismissal under Rule 2(c) appropriate where pleadings contain unintelligidle a
conclusory allegations and statemenigjations omitted);Accord v. Warden, Lebanon Corr.
Inst., No. 2:12cv-355, 2013 WL 228027, at *3 (S.D. Ohio Jan. 22, 20d@)ile the court
liberally construes @ro se prisoners pleadings, it is not required to “cang allegatias” on the
petitionets behalf)(citations omitted)).

Liberally construing Petition&s pro se pleadings, as this Court is required to dee
Hainesv. Kerner, 404 U.S. 519, 520 (1972he allegations of pro se complaintare to be held
to less stringent standards than formal pleadings drafted by Igywer<ourt is not persuaded
that dismissal of this claim is appropriate for failure to comply with Rule 2(c) oRtlles
Governing Section 2254 Cases. Instead, the Court presumes, frienv tédvthe record, that
Petitioner intends to present in claim three the same issue that he raisedt®fohio Court of
Appeals,i.e., that the trial court improperly denied his motion for a new trial based upon
testimony of Trooper Brooks indicatingat “Ms. Frank” stated that the crash had occurred at
approximately 9:30 p.m., or a hddbur before the Troopex arrival. The trial court thereafter
instructed the jury to disregard Brooks statemé&ee Defendant-Appellan$ Brief in Support of
Appeal(Doc. 8-1, PagelD# 111-112).

That said Pettioner has failed to present any federal constitutional issue for this’€ourt
review. A federal court may review a state prisdsenabeas petition only on the grounds that
the challenged confinement is in violation of the Constitution, laws or tredtitee dJnited
States.28 U.S.C.§ 2254(a). A federal court may not issue a writ of habeas corpus “on the basis
of a perceived error of state lawPulley v. Harris, 465 U.S. 37, 411984); Smith v. Sowders,

848 F.2d 735, 738 (6th Cif.988). A federal habeas court does not function as an additional
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state appellate court reviewing state coutecisions on state law or proceduddlen v. Morris,
845 F.2d 610, 614 (6th Cit988). “{F]ederal courts must defer to a state Cauirterpretation
of its own rules of evidence and procedurm considering a habeas petitiond. (quoting
Machin v. Wainwright, 758 F.2d 1431, 1433 (11th Cikt985)). Only where the error resulted in
the denial of fundamental fairness will habeas relief be granBedper v. Sowders, 837 F.2d
284, 286 (6th Cir. 1988)Such are not the circumstances here.

Moreover, to the extent that the Court woulterpret claim three as raising a federal
claim, Petitioner would run into the procedural default barric&titioner failed to present any
federal constitutional issue to the state appellate court. He has thereby aawkatieral
constitutional isue for this Couts review. In order to exhaust available state remedies, a
petitioner must first fairly present the substance of his federal habgasscclaims to the state
courts. Picard v. Connor, 404 U.S. 270, 2751971);Anderson v.Harless, 459 U.S. 4, §1982).
“The state courts must be provided with a fair opportunity to apply controllinggegaiples to
the facts bearing upon petitiongiconstitutional claims.Sampson v. Love, 782 F.2d 53, 55 (6th
Cir.1986). Petitioner does not fairlpresent his claim simply because the necessary facts
supporting a federal constitutional claim are present or becausensté@wtmnal claim appears
self-evident. Hagginsv. Warden, 715 F.2d 1050, 1054 (6th Cik983)(citing Harless, 459 U.S.
at 6). Furthermore, “[a] petitioneffairly presents his claim to the state courts by citing a
provision of the Constitution, federal decisions employing constitutional asalysistate
decisions employing constitutional analysis in similar fact patterhevine v. Torvik, 986 F.2d
1506, 1515 (6th Cirl993)(citing Franklin v. Rose, 811F.2d 322, 326 (6th Cir1987)). Courts
normally require more than a single broad generalization that petiti@sedenied a “fair trial”

or “due process of law.”Franklin, 811 F.2d at 326Petrucelli v. Coombe, 735 F.2d 684, 688
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(6th Cir. 1984). Petitioner, however, need not “cite book and verse on the federal constitution.”
Picard, 404 U.S. at 277 (quotingaugharty v. Gladden, 257 F.2d 750, 758 (9th Cir. 1960))he
Sixth Circuit has strictly followed the requirement that petitioner fairly ptesehis federal
constitutional claims to the state courts as a precondition to federal habieas ré/eaver v.
Foltz, 888 F.2d 1097, 1098 (6th Cir. 1989).

As discussedPetitiorer argued before the state appellate court that the trial court had
abused its discretion in denying his motion for a new trial. However, he did noangifesleral
constitutional claim—he did notraise any issue regarding thbegeddenial of due process, or
claim that the trial courhad therebyiolated federal law or the United States Constitutiblor
did herefer to any federal cases stee cases relying on federal law presentinghis claimto
the Ohio courts. In short, he raised his clasolely as an issue of state law.

The state appellate court likewise reviewed his claims solely for a violatgtateflaw:

“Our analysis begins with the wedkttled premise that the decision
whether to grant a mistrial rests within a trial ctairsound
discretion, and its decision will not be reversed absent an abuse of
that discretion."Sate v. Daniels, 4th Dist. Scioto No. 11CA3423,
2011-Ohio-5603, | 10see also Sate v. Kulchar, 4th Dist. Athens

No. 10CA6, 20150hio3703, § 38. “A trial cout abuses its
discretion when it makes a decision that is unreasonable, arbitrary,
or unconscionabl&. Sate v. Keenan, 143 Ohio St.3d 397, 2045
Ohio—2484, 38 N.E.3d 870, { 7, quotir®gate v. Darmond, 135

Ohio St.3d 343, 2013hio-966, 986 N.E.2d 971, 1 34.

In general a mistrial should not be granted based on an error or
irregularity unless an accusedsubstantial rights are adversely
affected.Daniels at § 11;see also Sate v. Wharton, 4th Dist. Ross

No. 09CA3132, 20102hio-4775, 1 25.

B. Analysis

In his initial merit brief Koon argues that Trooper Broeks
inadmissible hearsay statement “was unfair, damaging and could

not be undone.” He speculates that “[a]s far as the jury knew, the
accident had occurred only a couple minutes prior to Trooper
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Brook[s]'s arrival and the suggestion, through hearsay, that the
accident occurred a hahour earlier was [the] decisive piece of
inadmissible evidence * * *.” But Koon never specifies in his
initial brief how an extra halfiour delay prejudiced himon the
drug possession charge.

In response the state persuasively counters that any additional time
that Koon and Frank spent at the scene before calling for help was
not unduly prejudicial to Koon because it was primarily relevant to
the charge of child endangering, which the court dismissed after
trial i.e. it related to the length of time that had elapsed from the
occurrence of the accident until Koon called 911 to obtadical

help for his minor son.

In his reply brief Koon suggests that “[tlhe jury mightvaa
speculated that [he] was searching for drugs, instruments and other
personal effects and that [he] neglected his child during that time.”
(Emphasis added.) Kot eleventkhour speculative argument
fails to establish that his substantial rights werecegbly affected.
Moreover, the trial cour$ curative instruction, which ordered the
jury to disregard Trooper Broolss isolated hearsay statement,
remedied any possible adverse impact on his drug possession
charge.See Wharton, 2016-Ohio4775, at § 26, thg Sate v.
Ahmed, 103 Ohio St3d 27, 2086©hio4190, 813 N.E.2d 637, 1 93
(“When analyzing the propriety of a mistrial, we presume that the
jury will follow the courts curative instructions concerning
improper witness comments”). Although this presumption is
rebuttable, Koon has not rebutted it here; vague and speculative
assertion of dverse impact will not suffice.

The trial court did not act in an unreasonable, arbitrary, or
unconscionable manner in overruling Ké®motion for a mistrial.
We overrule his third assignment of error.
Satev. Koon, 2016 WL 527289, at *6—7.
Further,Petitioner has failed to establish cause for his failure to present his claim to the

state courts as one of federal constitutional magnitude.therefore has waed his right to

presentlaim threehere
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D. ClaimsFour and Five

In claim four, Petitioner again asserts that the trial court committed reversineveen
it denied his motion for a new trialPetitioner also assertén claim five that the trial court
improperly denied his motion fgudgment of acquittal, and argues that the jury “lost its way” in
finding him guilty. For the reasons previously discussed, these claints faesent issues of
federal constitutional magnitude warranthegeral habeas corpus relief.
1. RECOMMENDED DISPOSITION

For the foregoing reasons, the Magistrate JURBEOMMENDS that this action be
DISMISSED.

Procedure on Objections

If any party objects to thiReport and Recommendation, that party may, within fourteen
(14) days of the date of this report, féed serve on all parties written objections to those
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s)A judge of this Court shall make de novo
determination of those portions of the report or specified proposed findings or recomarendati
to which objection is made. Upon proper objections, a judge of this Court may acceptpreject
modify, in whole or in part, the findings or recommendations made herein, mayeréagher
evidence or may recommit this matter to the magistrate judge with instructsdJ.S.C.
8 636(b)(1).

The parties are specifically advised that failure to object to Report and
Recommendatiowill result in a waiver of the right to have the distijudge review th&eport

and Recommendation de novo, and also operates as a waiver of the right to appeal the decision
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of the District Court adopting thReport and Recommendatiorsee Thomas v. Arn, 474 U.S.
140 (1985)United States v. Walters, 638 F.2d 947 (6th Cir. 1981).

The parties are further advised that, if they intend to file an appeal of aeysed
decision, they may submit arguments in any objections filed, regarding whetbdifiaate of
appealability should issue.

Date:March 24, 2017 /s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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