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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
DAVID L. WALLACE,
Plaintiff,
Civil Action 2:16-cv-971
VS. Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Elizabeth P. Deavers
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, David L. Wallace, brings thiaction under 42 U.S.C. 88 405(g) and 1383(c)(3)
for review of a final decision dhe Commissioner of Social Seity (“Commissioner”) denying
his applications for social security disability insurance benefits and supplemental security
income. This matter is before the Chiefitdd States Magistrate Judge for a Report and
Recommendation on Plaintiff's Statemen&afors (ECF No. 10), the Commissioner’s
Memorandum in Opposition (ECF No. 15), Rl#f's Reply (ECF No. 16), and the
administrative record (ECF No. 9F.or the reasons that follow, itRECOMMENDED that the
CourtOVERRULE Plaintiff's Statement of Errors askFFIRM the Commissioner’s decision.

l. BACKGROUND

Plaintiff applied for security disabilitysurance benefits arsipplemental security
income in February 2010. An Administrativevedudge (“ALJ”) deniedPlaintiff's application
on January July 19, 2012. (R. at 109-119.) Hf&ohit not appeal the ALJ’s ruling, and it

became the final judgment for the period up tly 19, 2012. Plaintiff filed a second application
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for disability and supplemental security income on October 9, 2013, asserting disability from
insulin-dependent diabetes mellitus, panic diso without agoraphobia, major depressive
disorder, and learning disabylit (R. at 262.) Plaintiff's @im was denied initially and upon
reconsideration. Upon request, a hearing tiweld on March 2, 2015, in which Plaintiff,
represented by counsel, appeared t@stified. (R. at 30-89.) A vocational expert also appeared
and testified at the hearing. (R. at 77-88) August 20 2015, ALJ Henry Kramzyk issued a
decision finding that Plaintifivas not disabled at any time from March 15, 2005, the alleged
onset date, through December 31, 2013, the date last insured. (R. at 10-25.) On August 11,
2016, the Appeals Council denied Plaintiff’'s requfor review and adopted the ALJ’s decision
as the Commissioner’s final decision. (R. at 1-3.)

[I. HEARING TESTIMONY
A. Plaintiff's Testimony

At the March 2015 administrative hearing, Pldiriestified that he has lived with his
mother and step-father for the last six yearduising the relevant time period. (R. at 36-37.)
Plaintiff stated that he completed 12th graulg,when asked if he could read and write he
replied, “Not that well.” (R. aB9.) Asked to clarify, Plairffireported that he could read a
simple message “[sJometimes” and that'was in special ed all my life.”1q.) Plaintiff further
stated that, although he could not spell wee}i, he could write a simple messagéd. )

Plaintiff testified that he hgsanic attacks two or three timegekly. (R. at 61.) Plaintiff
stated that he receives treatmgom a psychiatrist every foumonths and receives medication.
(R. at 61-62.) Plaintiff also stated thatdiepped non-pharmaceutical mental health therapy
approximately one year before thearing. (R. at 62.) Plaintiff fther stated that he received no

other mental health treatment. (R. at 6Blaintiff reported, howevethat he attends group



“classes” at the local mental Hémservices organization. (R.22.) Plaintiff testified that he
has gone to the emergency room because of jgdiisicks, but he has never been hospitalized
overnight for mental health reasons. (R. at 883intiff also testifiedhat he has never used
illegal drugs or alcohol or abusézhal medications. (R. at 70.)

Plaintiff testified that he feeds the fayndogs, does dishes and laundry, and bathes and
dresses without help. (R. at 69)aintiff also testified that heatches movies and listens to
music. (R. at 66.) Plaintiff further testified that he drives, goeseagy shopping, and cuts the
grass. (R. at 67.) According to Plaintiff, ¢pets along well with his family and has non-familial
friends. (d.) Plaintiff stated that héoes not go to church or belotwyany organizations. (R. at
68.) Plaintiff also stated that whenfieds himself in a crowd, he leavedd.|
B. Vocational Expert Testimony

The vocational expert (“VE”) testified atdfadministrative hearing that Plaintiff's past
jobs include fast food workee]eaner, loader and unloader, @gok, dish washer, and order
picker. (R. at 75-76.)

The ALJ proposed a series of hypotheticatgarding Plaintiff's residual functional
capacity (“RFC”) to the VE. (R. at 77-79Based on Plaintiff's age, education, and work
experience and the RFC ultimately determined by the ALJ, the VE testified that Plaintiff could
perform his past jobs dast food worker, cleangloader, and dishwasher. (R. at 78-79.)

The VE also testified thateéhhypothetical pson could perform other jobs that exist in
the local and national economy, including limeom attendant, scrap sorter, and laundry

operator. (R. at 79-80.)



. MEDICAL RECORDS
A. Brendan Carroll, M.D.

The 2012 ALJ opinion denying Plaintiff's preus claim for Social Security disability
benefits contains a summary of Dr. Carropiie-2013 treatment notes. On June 9, 2011, Dr.
Carroll conducted an initial psig@atric evaluation ad noted slow mentation. (R. at 115-116.)
Dr. Carroll reported normal maitstatus findings includg a euthymic mood, appropriate
affect, good insight and judgmi normal thought processes, intact memory, and focused
attention. (R. at 116.) On @ber 6, 2011, Dr. Carroll reported that Plaintiff had a depressed
mood, but recorded no other abnormal mental status finditdy$. Gr. Carroll’s other findings
through February 2012 record anxious mood, butmmtise normal mentakatus findings. 14.)

Plaintiff provided no treatment recorftem Dr. Carrol for the period July 20, 2012
through December 31, 2013, the date last irdsuf@n January 2, 2014, Dr. Carroll completed a
mental status questionnaire. @®.345-347.) Dr. Carroll reportedat Plaintiff has a constricted
affect, poor memory, and major depression and misarder. (R. at 345-346.) Dr. Carroll also
reported that Plaintiff is “orientexd3.” (R. at 345.) Dr. Carroll aped that Plaintiff is limited in
his ability to remember, understand and falldirections to simple directionsld() Dr. Carroll
also opined that Plaintiff is limitkin his ability to maintain &ntion to 20 minutes per day, is
unable to complete complicated tasls limited in sodll interactions to immnaiate family, and is
unable to adapt.ld.) Dr. Carroll further opined that PHiff is unable to eact appropriately to
the pressures in work settings involved in simple andnmewtr repetitive tasks.ld.) Dr.

Carroll also completed a daily activities questiormaind reported that Plaintiff needs assistance

shopping and driving.



On February 13, 2014, Dr. Carroll saw Pldfrfor medication management and recorded
that Plaintiff reported being sad over the lossvo dogs, upset overaldenial of Social
Security benefits, depressed “some days,”leadng trouble sleeping tene nights.” (R. at
520.) Dr. Carroll found Plaintiff oriented, focuseand coherent, with iatt recent and remote
memory, good insight and judgment, constric@éfdct, and depressed mood. (R. at 521.)

On May 29, 2014, Dr. Carroll saw Plaiffior another medication management
appointment and recorded that Plaintiff reporteshdpairrested for theft and jailed for four days.
(R. at 507.) Dr. Carroll noted thataintiff “was doing ok with mood.” 1¢.) Dr. Carroll found
Plaintiff oriented, focused, and coherent, wittact recent and remote memory, good insight and
judgment, appropriate affect, and anxious mo(il. at 507.) Dr. Carroll characterized
Plaintiff's progress as “oderate.” (R. at 508.)

On July 31, 2014, Dr. Carroll again saw Rtdf for medication management but made
no observations other than referencing his 8y2014, notes. (R. at 485.) On September 4,
2014, Dr. Carroll saw Plaintiff famedication management and reded that Plaintiff reported
being frustrated with his lifetsiation. (R. at 470.) D€arroll found Plaintiff oriented,
focused, and coherent, with intact recamd remote memory, good insight and judgment,
appropriate affect, and euthymic atb (R. at 471.) Dr. Carroll obsexd Plaintiff to be “a little
paranoid,” but characterized his progress as “moderal.) (

On November 13, 2014, Dr. Carroll saw Pldéfrdnce more for medication management
and reported that Plaintiff “has improved modHi]e is motivated to do some things. [H]e is
getting along with others.” (Rt 446.) Plaintiff also reportdd Dr. Carroll that “he hears a
voice inside his head that t&him to steal things, which he is able to resistd’) (Dr. Carroll

found Plaintiff oriented, focusk and coherent, with intact recent and remote memory, good



insight and judgment, approptéaaffect, and depressed mood. (R. at 446-447.) Dr. Carroll
again characterized Plaintigfprogress as “moderate.ld)
B. George O. Schulz, Ph.D.

On January 14, 2014, Dr. Schulz evaluated Rfhattthe request of the state agency.
Plaintiff reported to Dr. Schulthat he maintains his medicgbpointments and usually arrives
ontime. (R. at 426.) Plaintiff reported a bistof anger issues at different places of
employment through 2007 and stdthat he had good attendabcg was “slow” in performing
his responsibilities. (Rat 427-428.) Plaintiff also reportétat he normally drives himself to
his appointments, does his own laundry, prepaieswn meals, can make his own purchases
and make change, and does thecgry shopping with his aunt. (Bt 429.) Plaintiff further
reported that he socialized with friends twecereek, but also reported that people “make me
very nervous.” I@d.)

Dr. Schulz observed thatditiff has appropriate hygieraad dress, coherent and well-
organized speech, appropriateeat, euthymic mood, and selfperted feelings of depression
and anxiety. (R. at 429-430.) According to Riéfinwithout medication he has, on average, one
panic attack daily; while medicated, they ocoalty once or twice wedk (R. at 430.) Dr.
Schulz reported normal short- and long-term mgmioorderline ability to abstract, and normal
insight, judgment, and orientati. (R. at 430-431.) Dr. Schuliagnosed Plaintiff with panic
disorder and unspecified depressdisorder. (R. at 431.)

Dr. Schulz opined that Plaintiff can mandgeds and access basic resources, as well as
make his own choices regarding mental helaéthtment and medical care. (R. at 432.) Dr.
Schulz also opined thatahtiff “is expected to be able tonderstand and apply instructions in

the work setting within the borderlimange of intellectual functioning.”ld.) Dr. Schulz further



opined that Plaintiff is “capablef completing routine or repetitive ADL tasks . .. on a job
setting. However, . . . he is likely tagerience some objective performance concerns by
employers.” [d.) Dr. Schulz also opined that Plafhts “able to respond appropriately to
coworkers and supervisors in a work setting,”iBttikely to have some difficulty responding
appropriately to work stress.” (R. at 433.)

C. State Agency Review

On January 21, 2014, Roseann Umana, Ph.ldewed Plaintiff’'s record for the state
agency pursuant to his application for benef{fR. at 137-140.) Dr. Uman noting that Plaintiff
was able to work on multiple occasions forgngicant time and is able to drive and shop,
opined that no evidence supports Darroll’'s opined limitations. (R. at 140.) Dr. Umana also
opined that Dr. Schulz’s opioms are consistent witherevidence of recordId;) Dr. Umana
adopted the previous ALJ's mental residual tiomal capacity limiting Plaintiff to “simple tasks
with no reading or writing, no more thanaasional personal contacts, and no production
guotas.” (R. at 140.)

On April 29, 2014, Carl Tishler, Ph.D., reviewRtintiff's records for the state agency
and agreed with Dr. Umana’s assment of Dr. Carroll’s opindinitations. (R. at 153.) Dr.
Tishler gave great weight to Dr. Schulz’s opinitresause they are consistent with the evidence
of record. [d.) Dr. Tishler also adopted the previcdis)’'s mental residudunctional capacity
determination. (R. at 154.)

IV. THE ADMINISTRATIVE DECISION
On August 20, 2015, the ALJ issued his decisi@®. at 10-25.) Plaintiff met the insured

status requirements through December 31, 2@t 3tep one of the sequential evaluation



process,the ALJ found that Plaintiff had not engagedubstantially gainfuactivity since July
20, 2012, the day after the prior ALJ decision. gRL3.) The ALJ found that from July 20,
2012, through his date last insured of Decen3de 2013, Plaintiff had the following severe
impairments: major depressive disorder, anxileigrning disorder, anaorderline intellectual
functioning. (d.) He further found that Plaintiff did nb&ve an impairment or combination of
impairments that met or medically equaled ontheflisted impairments described in 20 C.F.R.
Part 404, Subpart P, Appendix 1. (R. at 15.) Apdgour of the sequential process, the ALJ set

forth Plaintiffs RFC as follows:

[T]hrough the date last insured, the clanhbhad the residual functional capacity
to perform a full range of work at all exertional levels but with the following
nonexertional limitations: never climb dders, ropes or scaffolds; able to
understand, remember and carry out shampkg, repetitive instructions; able to
sustain attention/concentration for 2-h@eariods at a time and for 8 hours in the
workday on short, simple, repetitivestnuctions; can use judgment in making
work decisions related to short, simpleepetitive instructions; requires an
occupation with only occasional co-worker contact and supervision; requires an
occupation with set routine and procesijrand few changes during the workday;
requires an occupation with no contagth the public; no fast paced production
work; can maintain regular attend@n and be punctual within customary

! Social Security Regulations require ALJsrasolve a disability claim through a five-step
sequential evaluation of the evidenc8ee20 C.F.R. §416.920(a)(4)Although a dispositive
finding at any step terminates the ALJ’s revie&e Colvin v. Barnhard75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequentieview considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairm&rdalone or in combination, meet or
equal the criteria of an impairment detth in the Commissioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant's residfiaictional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant's age, eation, past work experience, and residual
functional capacity, can the claimant perh other work available in the national

economy?
See20 C.F.R. 8416.920(a)(4¥ee also Henley v. Astru73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
8



tolerances; can perform activities withan schedule; and avoid concentrated

exposure to hazards, such as unptetébeights and dangerous machinery.

(R. at 18.) In determining Plaintiff's MRFC,dALJ gave weight to DiCarroll’s opinion only
with respect to his opined litation regarding work involvinghort, simple, repetitive
instructions. (R . at 22.) The ALJ gaveigld to Dr. Schulz’s opiion regarding the opined
“limitations to work involving short, simple, petitive instructions, fast paced production work,
and an occupation with set tme and procedures and few olgas during the workday, as well
as the abilities to maintain regular attendagiee be punctual within customary tolerances, and
to perform activities within a schedule.” (R.28.) The ALJ also determined, however, that
Plaintiff has additional limitations regardingveorker contact and supasion, public contact,
and set routines not specified by Dr. Schuld.) (The ALJ gave significant partial weight to the
state agency consultants, but gave little weiglheir opined limitatn regarding reading and
writing because Plaintiff testifiethat he could read and write simple messages and because
evidence in the record sugde he could read and iter during group therapy.ld.)

The ALJ also determined that Plaintiff's allegations regarding his symptoms and
limitations are partially credible. The ALJ noteat®laintiff consistentlyeports symptoms of
depression, but concluded thatétobjective medical evidence dagot fully substantiate the
intensity, persistence, driunctional limitations allged.” (R. at 21.) The ALJ also noted that
Plaintiff did not seek counseling during the entire relevant periad) The ALJ further noted
that although Plaintiff providetery little evidence of treatméiprior to January 2014,” the
evidence he did provide from 2014 “shows improveme . with medication and counseling.”

(R. at 22.)



The ALJ concluded that, through the dat lasured, Plaintifivas unable to perform
any past relevant work. (R. at 24.) Ralyion the VE's testimony, the ALJ determined that
Plaintiff could have performed at least three jutzt exist in the local and national economy:
linen room attendant, scrap sortend laundry operator. (R. at 29de therefore concluded that
Plaintiff was not disabled under the So&aicurity Act during the relevant periodd.j

VI. STANDARD OF REVIEW

When reviewing a case under the Social 8gcAct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sé&82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 20073ge alsal2 U.S.C. §
405(g) (“[t]he findings of the Gmmissioner of Social Security as to any fact, if supported by
substantial evidence, shall be conclusive . . .Uhder this standard, “substantial evidence is
defined as ‘more than a scintilla of evidencelbss than a preponderance; it is such relevant
evidence as a reasonable mind might acaeptdequate to support a conclusioiR8gers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Human Serva5 F.3d 284, 286 (6th Cir.
1994)).

Although the substantial Elence standard is deferentialisinot trivial. The Court must
“take into account whatever in the recdairly detracts fronfjthe] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Martheless, “if substantial
evidence supports the ALJ’s deoisj this Court defers todihfinding ‘even if there is

substantial evidence in theaord that would have supported an opposite conclusi@iakley
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v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)).

Finally, even if the ALJ’s decision meetethubstantial evidence standard, “a decision
of the Commissioner will not be upheld where 8SA fails to follow its own regulations and
where that error prejudices a claimant on the tseri deprives the claimant of a substantial
right.”” Rabbers582 F.3d at 651 (quotirBowen v. Comm’r of Soc. Se478 F.3d 742, 746
(6th Cir. 2007)).

VI. ANALYSIS

Plaintiff puts forward two assignments ofa@. Plaintiff first contends that the ALJ
failed to properly evaluate Dr. Carroll's treggiphysician opinion. (ECF No. 10 at 10.) Second,
Plaintiff argues that the ALJ fadieto account for all of Plaintif§ concentration, persistence and
pace limitations in formulating his RFCld(at 5.)

A. Res Judicata Effect

At the outset, the time frames within whiekaintiff must establishis disability should
be noted. Plaintiff's previous application toenefits was denied on July 19, 2012, and Plaintiff
did not appeal. Thus, as the Commissioner correttherves, the previous denial must be given
ares judicataeffect by this Court.Casey v. Sec’y of Health & Human Seré87 F.2d 1230,
1232 (6th Cir. 1993). The practicansequence of this determiratiis that the ALJ, and this
Court upon review, can only consider eande in the recordfter July 19, 2012.

The Commissioner is bound by prior ALJ findingigh regard to a claimant’s disability
application unless new evidence or changedinistances require a different finding. AR 98—
4(6), 1998 WL 283902, at *2—3. Social SecuAiyguiescence Ruling 98-4(6) mandates that:

When adjudicating a subsequent digapitlaim with anunadjudicated period
arising under the same title of the Actths prior claim, adjudicators must adopt

11



such a finding from the final decision by an ALJ or the Appeals Council on the
prior claim in determining whether the claimant is disabled with respect to the
unadjudicated period unless there is nemt material evidence relating to such a
finding or there has been a change inléve, regulations orulings affecting the
finding or the method faarriving at the finding.

Id. at *3.

It is the claimant’s burden to present @nde showing that his symptoms have changed
since the time of the ALd’prior determination.Casey 987 F.2d at 1232-33. The Sixth Circuit
has held that “when a plaintiff previously Haeen adjudicated not disabled, [he or] she must
show that [his or] her condition so worsened@amparison to [his otjer earlier condition that
[he or] she was unable to perform substantial gainful activity.’at 1232see McCracken v.
Comm’r of Soc. SedNo. 1:08-CV-327, 2009 WL 2983049, at *10 (S.D. Ohio Sept. 14, 2009)
(“new and material evidence must documesigaificantchange in the claimant's condition”)
(emphasis in original).

While July 20, 2012 is the earliest date framch Plaintiff can redee benefits, he must
demonstrate his disability began no later tBacember 31, 2013. Plaintiff seeks Disability
Insurance Benefits under 42 U.S.C. 8§ 423, which requhat an applicant establish that he or
she became disabled while insured under 8§ 4@13(cA “period of disability can commence
only while an applicant is fully insured.” 42 UGS.8 416(i)(2)(c). To be entitled to Disability
Insurance Benefits, Plaintiff has to establish ttetvas disabled prior tus date last insured
(“DLI"), which was December 31, 20135e€e20 C.F.R. §8 404.315(a)(1), 404.320(b)&de
also Moon v. Sullivar®23 F.2d 1175, 1182 (6th Cir. 1990) (claimant must show that he became
disabled on or before his datstiansured). Accordingly, Plaifitimust establish that he became

disabled during the period between July 20, 2012 and December 31, 2013.
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B. Dr. Carroll's Treating Source Opinion

Plaintiff contends that the ALJ failed pooperly evaluate Dr. Geoll's treating physician
opinion. (d. at 10.) Specifically, Platiff argues that the ALJ emlan declining to give Dr.
Carroll’s opinion controlling weilt; failed to apply the appropriate factors as required by the
regulations; and failed to givgood reasons for giving Dr. Carralbpinion only partial weight.
(Id. at 11-13.) Plaintiff fuher argues that substantiaid@nce does not support the ALJ’'s
decision not to include Dr. Carr@lopined concentration, persiste, and pace limitations in
his RFC. [d. at5.)

The ALJ must consider all medical opiniahst he or she receives in evaluating a
claimant’'s case. 20 C.F.R. § 416.927(c). Thdiegiple regulations define medical opinions as
“statements from physicians and psychologistster acceptable medical sources that reflect
judgments about the nature and severityafr impairment(s), icluding your symptoms,
diagnosis and prognosis, what you can still dgpite impairment(s), and your physical or
mental restrictions.”20 C.F.R. § 416.927(a)(2).

The ALJ generally gives deference te thpinions of a treating source “since these
sources are likely to be the dieal professionals most ablepoovide a detailed, longitudinal
picture of [a patient’s] medical impairment(sdamay bring a unique perspective to the medical
evidence that cannot be obtained from the objectiedical filings alone . ..” 20 C.F.R. §
416.927(c)(2);Blakley v. Comm’r of Soc. Seb81 F.3d 399, 408 (6th Cir. 2009). If the treating
physician’s opinion is “well-supported by medicadlgceptable clinicalral laboratory diagnostic
techniques and is not inconsistent with the othubstantial evidence [the claimant's] case

record, [the ALJ] will give it controlhg weight.” 20 C.F.R. § 404.1527(c)(2).

13



If the ALJ does not afford controlling weigttt a treating physician’s opinion, the ALJ
must meet certain pecedural requirementdVilson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004). Specifically, if an ALJ doest give a treating soce’s opinion controlling
weight:

[Aln ALJ must apply certain factors—namely, the length of the treatment

relationship and the frequency of exaation, the nature and extent of the

treatment relationship, supportability tife opinion, consistency of the opinion

with the record as a whml and the specialization of the treating source—in

determining what weighb give the opinion.
Id. Furthermore, an ALJ must “always give goedsons in [the ALJ shotice of determination
or decision for the weight [the ALJ] givé[gour treating source's opinion.” 20 C.F.R. 8§
416.927(c)(2). Accordingly, the ALJ’s reasoning “rnhe sufficiently specific to make clear to
any subsequent reviewers the weight thedidator gave to the treating source’s medical
opinion and the reasons for that weighEfiend v. Comm’r of Soc. Se875 F. App’'x 543, 550
(6th Cir. 2010) (internal quotation omitted). elbnited States Court of Appeals for the Sixth
Circuit has stressed the importanof the good-reason requirement:

“The requirement of reason-giving exisiis,part, to let ciimants understand the

disposition of their cases,” particulaily situations where a claimant knows that

his physician has deemed him disablaad therefore “might be especially

bewildered when told by an administr&tilbureaucracy that he not, unless some

reason for the agency’s decision is supplie®fiell v. Apfel177 F.3d 128, 134

(2d Cir. 1999). The requirement also emsuthat the ALJ applies the treating

physician rule and permits meaningful reviefsthe ALJ’s application of the rule.

See Halloran v. Barnhar862 F.3d 28, 32—-33 (2d Cir. 2004).
Wilson 378 F.3d at 544-45. Thus, the reason-givatgirement is “particularly important
when the treating physician has diaggobthe claimant as disabledGermany-Johnson v.
Comm’r of Soc. Sec313 F. App’x 771, 777 (6th Cir. 2008) (citifpgers 486 F.3d at 242).

There is no requirement, however, thatAhd “expressly” consider each of tNeéilsonfactors

within the written decisionTilley v. Comm’r of Soc. Se894 F. App’'x 216, 222 (6th Cir. 2010)
14



(indicating that, undeBlakleyand the good reason rule, an ALJ is not required to explicitly
address all of the six factors within 20F@R. § 404.1527(c)(2) for weighing medical opinion
evidence within the written decision).

Finally, the Commissioner serves the power to decide certain issues, such as a
claimant’s residual functional capacity. 20 C.F.R. § 404.1527(d). Although the ALJ will
consider opinions of treating physicians “oe thature and severity of your impairment(s),”
opinions on issues reservedihe Commissioner are generatigt entitled to special
significance. 20 C.F.R. 8§ 404.1527(Bgss v. McMahgm99 F.3d 506, 511 (6th Cir. 2007).

In his opinion, the ALJ listed seveMlilsonfactors that influencetis decision not to
give Dr. Carroll's treating source opinion conlire weight. The ALJ noted the infrequency of
examination and treatment during the relevaniope including the complete lack of treatment
notes from the only treatment during 2013. (R. at 22.) The ALJ also noted that Dr. Carroll’s
opinion is not supported by other evidence inrdeord and that Dr. Carroll’s own treatment
notes conflict with his opined limitationsld() The ALJ further noted that Dr. Carroll made
factual misstatements about Plaintiff's actuahlgvconditions that may have led him to make
conclusions otherwise unwarranted by the recoidl) (

In determining what weight to give Dr. @all’'s opinion evidence, the ALJ noted that
“Dr. Carroll's opinion seems reliant on the claimardubjective reportsgs it does not seem
consistent with the infrequent treatmen01.3, the findings on consuliiee examination, or
with Dr. Carroll's good, mild or moderate findings at the claimant’s psychiatry appointments in
2011 and 2014.” (R. at 22.)

The ALJ’s conclusions are supported by sulisghavidence. A review of the record

confirms a complete lack of mental heahbatment notes from 2013. In fact, Plaintiff has

15



provided no evidence that he even sought aldrgalth treatment—other than the lone,
undocumented August 2013 appointment—during ¢fevant period. Furthermore, Dr.

Carroll's notes from 2014, even were they aglie to the relevant ped, do not support his
opined limitations. At each de five brief encounters witRlaintiff in 2014, Dr. Carroll found
Plaintiff oriented, focused, and coherent, vittact recent and remote memory and good insight
and judgment. (R. at 446-447, 471, 485, 507, & 5ZIn)three of those occasions, Dr. Carroll
found that Plaintiff had an appropriate affect. ( R. at 447, 471, & 507.) On one occasion, Dr.
Carroll found Plaintiff to have an euthymicod. (R. at 471.) Again, even if they were
applicable to the relevant period, Dr. Carrofite-2013 treatment notes indicate almost entirely
normal mental status findings, including euthymood. (R. at 115-116.plaintiff himself

reports being able to read and write simpkssages, drive, go gery shopping, and maintain
non-familial friendships. (R. at 67 Rlaintiff reported to Dr. Schukhat he drives himself to his
appointments, can do his own shopping and makag# and socializes with friends twice a
week. (R. at 429.) Despite these recordd, the lengthy gap in treatment between 2012 and
2014, Dr. Carroll opined that Plaintiff has a poommoey, is limited in social interactions to
immediate family, and needs helpuiing and shopping. (R. at 345.)

The Undersigned is mindful that the Alid,determining whether to give a treating
source opinion controlling weight, is nquired to discuss each of Mélsonfactors explicitly,
so long as it is clear froitme opinion that he congded them appropriatelyTilley, 394 F.

App’x at 222. In light of the large gap Riaintiff's mental health treatment and the
inconsistencies between Dr. Cdfsopined limitations and thiactual record, the Undersigned
finds that the ALJ appropriately considered Wigsonfactors and that substantial evidence

supports his decision not tovgi Dr. Carroll’s treating soae opinion controlling weight.
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Further, the same substantial evidence supple ALJ’s reasons for crediting and giving
limited weight to Dr. Carroll's opinion, includg his opinions as to &htiff's concentration,
persistence, and pace limitations.
C. Dr. Schulz’'s Concentration, Persistence, and Pace Medical Opinion Evidence

Likewise, the Undersigned finds that the Abrdperly considered Dr. Schulz’s opined
limitations regarding concentration, persisterase] pace. The ALJ fully incorporated Dr.
Schulz’s opined limitations with respect to “lsations to work involving short, simple,
repetitive instructions, fast paced productieork, and an occupatiomith set routine and
procedures and few changes during the workdayedisas the abilities to maintain regular
attendance and be punctual within customaeramces, and to perform activities within a
schedule.” (R. at 23.) The ALJ also applasttliitional limitations regaing coworker contact
and supervision, public contact, and seiftirees not specified by Dr. Schulad, Plaintiff
appears to argue that the ALJ should haverpamated even more limitations to address Dr.
Schulz’s opinion that Plairifiwould have “some” objective performance concerns from
employers. (R. at 432.) The Undersigned finégsAhJ's RFC incorporates this portion of Dr.
Schulz’s opinion by placing limitations on Plaffi§ ability to perform fast paced production
work and by limiting him to short, simple, repetitivistructions, as well & largely static work
environment. (R. at 23.) Fher, the ALJ cannot be expecteddo more when presented with
vague statements forecasting, but not defjnfsome” objective performance concerns.

Last, to the extent thatd&htiff contends the ALJ’s “limitations for ‘short, simple,
repetitiveinstructions’ fail to limit Plaintiff to simple, repetitivetasks his argument is not well
taken. (ECF No. 10 at 9 (emphasis in original).) It is clear from the ALJ’s opinion that he limits

Plaintiff to “unskilled work” similar to the “simpléasks” prescribed in PHatiff's first denial for
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benefits. (R. at 25, 114, 118-119.) The Undersignetkfthat substantial evidence in the record
supports this determination and the ALJ’s d&xi not to incorporate in the RFC greater
concentration, persistence, and pace limitations.

VIl. CONCLUSION

In conclusion, from a review of the redoas a whole, th€ourt concludes that
substantial evidence supports the ALJ’sisien denying benefits. Accordingly, the
UndersignedRECOMMENDS that the Commissioner of SetiSecurity’s decision be
AFFIRMED and Plaintiff's Statement of Errors B3/ERRULED..

IX. PROCEDURE ON OBJECTIONS

If any party seeks review by the Distrietdge of this Report and Recommendation, that
party may, within fourteen (14) days, file and serve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raommendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttiad failure to object to the Report and
Recommendation will result in a waiver of the rightitonovareview by the District Judge and
waiver of the right to appeal tligdgment of the District CourEee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that ‘ifare to object to the magistrate
judge’s recommendations constituedaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that

defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
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magistrate judge’s report and recommendation). Even when timely objections are filed, appellate
review of issues not raisedtinose objections is waiveRobert v. Tessomb07 F.3d 981, 994

(6th Cir. 2007) (“[A] general objection to a matyate judge’s report, which fails to specify the
issues of contention, does not suffice to presarvissue for appeal . . . .”) (citation omitted)).

Date: February 5, 2018 Eizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
UNITED STATESMAGISTRATE JUDGE
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