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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KATRINA NAKANISHI,

Plaintiff,
Case No. 2:16-cv-988
V. JUDGE MICHAEL H. WATSON
Magistrate Judge Chelsey M. Vascura

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Katrina Nakanishi (“Plaintiff”)brings this action under 42 U.S.C. § 405(qg) for
review of a final decision of the CommissiomérSocial Security (Commissioner”) denying her
application for social security disability insurarmnefits. This matter is before the United States
Magistrate Judge for a Report and RecommendatidRlaintiff's Statement of Errors (ECF No.
11), Defendant’'s Memorandum in Opposition (B&. 14), Plaintiff's Rely to Defendant’s
Memorandum in Opposition (ECF No. 15), and theisdstrative record (ECF No. 10). For the
reasons that follow, it RECOMMENDED that the CourODVERRULE the Plaintiff's Statement

of Errors andAFFIRM the Commissioner’s decision.

l. BACKGROUND
Plaintiff protectively filed her application fdenefits on April 26, 2013, and alleges that she

became disabled on March 30, 2007. Plaintiff's dageinsured (“DLI”) was September 30, 2009.
On August 18, 2015, following initial administrativeng@s of her claim, Plaintiff was given a
hearing before Administrative Law Judge Irm&lbttman (the “ALJ") (ECF No. 10-2, at

PAGEID# 82-110.) At the hearing, Plaintiff, regented by counsel, appeassd testified. On
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September 17, 2015, the ALJ issued a decision fintthagPlaintiff was not disabled within the
meaning of the Social Security Actid(at PAGEID# 67-74.)

On August 27, 2016, the Appeals Council deniednfiff's request for review and adopted
the ALJ’s decision as the Conmsrioner’s final decision.|d. at PAGEID# 51-53.) Plaintiff then
timely commenced the instant action. (ECF No. 1.)

. HEARING TESTIMONY
A. Plaintiff's Testimony

Upon examination by the ALJ, Plaintiff testifl that she had a higithool education but no
specialized vocational trainindECF No. 10-2, at PAGEID# 87-88.) Plaintiff said she worked
part-time job in 2011 and 2012, but she had stoppe#ing at that job after she was no longer
needed and had not tried to return to work sinte:. af PAGEID# 88.) Plaintiff testified that prior
to 2011, she had last worked in a doctor’s offfitet as a room assatt and then taking phone
calls, but left that job 2007 due to her back and ntal health issues.ld, at PAGEID# 89-90.)
Before working in the doctor’s office, Plaifithad worked as an assistant to a physician for
approximately eight monthsld( at PAGEID# 90.)

When asked about the problems that causetblstop working, Plaintiff testified that she
had “[a] lot of lower back pain, and some pairboth legs, not all the way down but just to my
knees.” [d. at PAGEID# 91.) She described the pasr{h]urting, burning, some ... sharp pains,
like muscle spasms.”Id.) Initially, she experienced thisipa‘once in a while” but it “became
more dominant as the day wore onltl.Y The pain occurred “maybe every other day” until it
eventually became “more consistentju@ing Plaintiff to quit her job. I1¢.). While she was still

working, she received “several epidural shots @ain medication and wettt physical therapy.



(Id. at PAGEID# 91-93.) She did not remember Hi@guently she attended physical therapy, why
she stopped physical therapy, or the naofeany pain medication she tookd.}

Plaintiff also testified that she fell and ingal her right knee, requiring several surgeries.
(Id. at PAGEID# 93.) This injury caused a lotpafin and impacted her back because she walked
unevenly. [d. at PAGEID# 94.) She is not positive winet she attended physical therapy for this
injury but believes that she didld() She did not wear a knee brace or use a cane for either her
back or knee condition.ld.) Instead, to eliminate the sytoms of these conditions, Plaintiff
elevated her feet “pretty much every day,” aiséd ice packs and adting pad along with her
medications. I¢l.)

Plaintiff also testified that she suffers framgraine headachesrgtty much on a regular
basis.” (d. at PAGEID# 95.) At one point, they beaaso severe that she would throw up and
would have to go to the emergency room to get a pain shib}. Rlaintiff’'s migraines occurred
several times a month and could sometimes last two did/¥. She tried “multiple medications”
and “it was a long time trying to figure out whsle] needed to do to help the migrainesd.)(

Plaintiff further testified that she sufferéfdm PTSD and is bipolar causing “a lot of
anxiety and panic attacks.ld( at PAGEID# 96.) Plaintiff destred her instancesf panic attacks
from 2007 through 2009 as “very minimal.ld() She was hospitalized in March 2009 for two or
three days and received treatmfor depression after thald(at PAGEID# 96-97.) Around this
same time, Plaintiff went to the engency department &ount Carmel. Ifd. at PAGEID# 96.)
Plaintiff's treatment for depression included@siatric counseling and “multiple different
medications.” Id. at PAGEID# 97.)

When asked by the ALJ about the impact esthconditions, Plaintifftated that in 2009,

she could walk, at most, 10 to 15 minutelsl.)( Further, using televish watching as an example,



Plaintiff explained thashe could probably sit for 20 minuteddre she needed to get up and walk
around for a few minutesId{ at PAGEID# 97-98.) Plaintiff beved she could lift about ten
pounds but had “a lot or problems” going and down a flight of stairsld( at PAGEID# 98). She
could not kneel or crouchld{ at PAGEID# 99.)

Plaintiff testified that between Mar@®07 and September 2009, after she stopped working
at the doctor’s office, a typicdhay included “very basic” cleanindd( at PAGEID# 99-100.) She
did not run the sweeper or mop the flomypked minimally, and found bending over for the
dishwasher to be “an ordeal.1d( at PAGEID# 100.) She did s shopping but usually took her
husband with her and did not always finish a shopping ttgh) She did laundry but her husband
“helped a lot” because “[g]oing umd down the steps was an issudd.)( She did not do any yard
work or gardening. I¢.) She was able to drive but gettimgand out of the car caused problems.
(1d.)

Plaintiff attended church everyfday and usually Sunday nightd.(at PAGEID# 100-
101). Sometimes she helped at church by sgifaad but asked to sit while she serveldl. &t
PAGEID# 101.) Beyond her church, Plaintifas not involved in any other groups or
organizations although she did socialize with friendd.) (She spent “several hours” a day in bed
icing her back, applying a headi pad, and elevating her feetd.(at PAGEID# 102.)

In response to questioning by her counB&intiff testifiedthat around March 2009, she
began seeing Dr. Mendola and Mr. Tom Butte her mental health issuedd.(at PAGEID# 103.)
At the time of the hearing, she was stikeing Mr. Butler once every two weeklsl.Y During the
relevant time period in 2009, &htiff was seeing Mr. Butler webkand sometimes twice a week
“because of the sevéyiof the PTSD and the bipolar.’ld() She explained that she could feel a

panic attack coming on, that they could last fouprto an hour and once up to two hours, and that



sometimes their severity had caused her to pass loutat PAGEID# 103-104.) With respect to
her PTSD and bipolar conditions aiitiff stated that the PTSD “was very traumatic” and she had
racing thoughts making it “very hard to kdéer] composure a lot of the times.Id(at PAGEID#
104.) In 2009, she “cut ties” with her family afndnds because she feltfeain her own home.
(Id. at PAGEID# 105.)
B. Vocational Testimony
Vocational expert DWalter Walsh (the “VE”) also téfied at the administrative hearing.

(ECF No. 10-2, at PAGEID# 105-108.) The VE ife=t that Plaintiff' spast jobs included the
following: nurse assistant, medium strengmi-skilled and medical receptionist, sedentary,
semi-skilled. [d. at PAGEID# 106.) The VE was providdg following hypothetical to consider:

| want you to first assume the claiméas the ability to lift or carry

up to 50 pounds occasionally, 25 frequently, stand or walk up to six

hours in an eight-hour work day, sip to six hours in an eight-hour

work day. No climbing ladders, ropes or scaffolds, occasional

climbing ramps or stairs, oasional crouching, kneeling and
crawling, just with thos limitations, could she do the past work?

(Id.) In consideration of the hypothetical, the Mihcluded that Plaintiff@uld do her past work.
(Id.) The ALJ then modified the hypothetical as follows:

If I were to reduce #hlifting and carrying t®0 pounds occasionally,
ten pounds frequently, standing and walking and sitting would remain
as | identified. And then the posal limitations | gave you would
remain as identified with the firstypothetical, could she do the past
work?

(Id. at PAGEID# 107.) The VE responded to this hypothetical by stating that Plaintiff could do her
past sedentary work as a receptionist. Thé Airther modified the hypothetical as follows:

If I were to add limitations of simpjeoutine, repetitive task[s], with

only occasional interaction withhe public and only occasional

interaction with coworkers to thedirst two hypotheticals, could she
do the past work?



(Id.) The VE responded to this further modifiegbothetical by stating th&tlaintiff could not do
her past work.Ifl.) Finally, the ALJ asked the following:

And then could you given a pgthetical individual the same

education, work background as the claimant, with the RFC that | gave

you, including the mental healtimitations, could you identify any

work for either of those hypotheticals3o the first one was the lifting

and carrying up to 50 pounds, 25 poufr@gjuently with the postural

limits.
(Id.) The VE testified that there would be ungdliwork that the Plaintiff could performld() For
example, with respect to the first hypotheticatgistent with medium sgngth, unskilled work, the
VE stated that there would be available work asraler filler with abouB400 jobs available in the
state and about 88,00 joagailable nationally.lfl.) Further, there woulte available work as a
packager with 8500 jobs availalh the state anabout 156, 000 jobs aitable nationally.If.)
Finally, there would be available jobs as a rearkith about 2000 jobis the state and about
70,000 jobs available nationallyld( at PAGEID# 108.)

With respect to the second hypothetical, Mietestified that such jobs would be light
strength and unskilled and would include workagsackager with abod®,000 jobs available in
the state and 302,000 jobs available nationallg.) (Further, there would b&ork as a marker with
about 6000 jobs available in the state abhdut 175,000 jobs avable nationally. Id.) Finally,
there would be work as a stock person waitlout 9,000 jobs availabie the state and about
240,000 jobs available nationallyld ()

The VE testified that, if amdividual were off-task morthan ten percent of the time in
addition to regularly scheduled breaks, suchemago would constitute “accommodated work not

competitive work.” [d.) Finally, the VE testified that dn individual missed up to two days of

work in a month, “that would not be consisteith competitive work on a sustained basidd.X



II. RELEVANT MEDICAL RECORDS

The pertinent medical records fourposes of analyzing Pldiif's contentions of error are
the records relating to Plaintiff's alleged migrandegenerative lumbarsti disease, and mental
impairments.

A. Migraine Headaches

With respect to Plaintiff’'s migraine headaches, the records indicate that in December 2006,
several months prior to her ajled onset date, Plaintiff was saarthe emergency room at Mt.
Carmel East for a headached. @t PAGEID# 409-410.) In Ma®008, Plaintiff presented to the
hospital with complaints of neck pain and headachies.a{ PAGEID# 388-403.)

Seven months later, in December 2008, Plasdw a nurse practitioner at Mt. Carmel
Neurology Providers for migraine headachdd. §t PAGEID# 265-66.) The nurse practitioner
noted that when Plaintiff haddareported in May, she “haeéén doing pretty well for the past
couple of years” but that “severtilings happened in the lasveeal weeks,” including Plaintiff
stopping her birth control and undengg knee and bladder surgeryd.] Plaintiff reported that
her headaches returned with an increase imsitieand frequency andahthey were mostly
associated with her menses.

Plaintiff was seen again &tt. Carmel Neurology Provide on February 2, 2009, for her
first visit with Dr. Pdrina Trakarnpan. Id. at PAGEID# 263-264.) At #t time, Plaintiff reported
that she was having “frequent migraine headaoh#e past” that “werguite severe” with one
episode of decreased visiord.(at PAGEID# 263.) She hadda “severe increase in her
headache frequency” in December 2008, but dimer, her headaches significantly decreased in
frequency, and she did not get headacheshétiperiods in January or Februarid.) Dr.

Trakarnpan noted that PlaintiffdRI findings were normal. DfTrakarnpan performed a physical



examination and observed only normal findings, ineglgdhormal motor testing, reflexes, and gait.
Dr. Trakarnpan noted that Plé&ifhhad a flare-up in December, but concluded that Plaintiff's
“headaches are well-controlled at this timeld. @t PAGEID# 264.) Shepined that Plaintiff's
December 2008 flare-up was likely attributablgtong off her birth control pills and undergoing
two surgeries. I(l. at PAGEID# 263.) Plaintiff was advisealcall if her migraines worsened.

Plaintiff did not return to Mt. Carmel Neurology Providers again until April 2010,
approximately fourteen months seher previous visit and more thsim months after her DLI. At
this April 2010 visit, the nurse practitionertad that Plaintiff's “headaches are under better
control” and “are pretty good” and thataiitiff had decreased her medicatioid. @t PAGEID#
1115.)

Dr. Yao (née Trakarnpan) nesaw Plaintiff in October 2@, more than a year after
Plaintiff’'s DLI. Plaintiff reportel that her headaches had returned “a couple of weeks ago.” (ECF
No. 10-11 at PAGEID# 1113.) Dr. Yao performeghysical examination and observed only
normal findings, including normal motor testing, exts, and gait. Dr. Yao increased Plaintiff's
medication. Dr. Yao continued teeat Plaintiff, with the last treatment record dated October 29,
2013. During this visit, Plaintiff orted that she continued to expace headaches sporadically.
She also reported experiencing back pain anmtesdecreased balance. Upon physical examination,
Dr. Yao observed that Plaintiff “had sommle difficulty tandem walking.” I1fl. at PAGEID#

1091.) All other findings were normal. Dr. Yaesessed that Plaintiff had “migraine headaches
that are intractable,” that she was “in status,” that “[s]he does nbave an auradnd that “[s]he
has also been having some mild decreasd¢ahce/gait disorder and back painld.X Dr. Yao

increased her medication.



B. Degenerative Lumbar Disc Disease

In August 2007, Plaintiff reported to NurBeactitioner Regina Massey at Mount Carmel
Neurology providers that she had fallen on the ice in February 2007 and then again while going up
steps and that she had hurt back and knee duringetfalls. (ECF No. 10-7 at PAGEID# 266.)
She indicated that she plannedsézk treatment for her back in September with Dr. Mullin.

Plaintiff was seen by Dr. Bradford Mullwf Central Ohio Neurological Surgeons on
September 11, 2007. (ECF No. 10-7, at PAGEID# 256.)Mullin reported that Plaintiff “has
stenosis at L4-5" and he “believe[d] a vemall amount of spondylolisthesis at L4-51d.f Dr.

Mullin reviewed the MRI of Plaintiff’'s cervical spine and concluded that it “showed minimal
degenerative changes at C3-4,4nd 5-6 [with] no canal stenosis or foraminal narrowinggd”; (
see als@&CF No. 10-2, at PAGEID# 405).) Hecommended conservative treatment.

As set forth above, in February 2009, mdogist Dr. Yao (née Trakarnpan) performed a
physical examination and observed all normal findings, including normal motor testing, reflexes,
and gait. [d. at PAGEID# 264.)

Dr. Yao (née Trakarnpan) next saw Pldfnti October 2010, morthan a year after
Plaintiff's DLI. During this visit, Dr. Yao agin performed a physical examination and observed
only normal findings, including normal motor tiest, reflexes, and gait. (ECF No. 10;51
PAGEID# 1113.)

In February 2012, approximately 2.5 yearsrdiir DLI, Plaintiff reported to Dr. David
Hannallah with complaints of low-back paifECF No. 10-8, at PAGEID# 600.) At this
appointment, Plaintiff indicated thahe had intermittent pain for many years, with some periods of
no pain and some periods of intense flareupis.Hanallah reviewed a February 15, 2012 MRI that

showed lateral recess stenosis antblahd L3/4 foraminal stenosisld(at PAGEID# 601see



alsoECF No. 10-8, at PAGEID# 744-747He noted “some paraspirtahderness” in Plaintiff's
lumbar spine but “no focal lower extremity weaknessd. &t PAGEID# 600-601.) Further, he
stated that “[t}he remainder {Rlaintiff’'s] spine, pelvis, and thexposed portions of her lower
extremities had normal strength, sensation, penfiusange of motion ithout evidence without
atrophy, instability, dislocationpntracture, skin disruption, ehgma, masses or effusion.ld(at
PAGEID# 601.) Straight leg ras were negative bilaterally. Dianallah described her gait as
“somewhat awkward.” I{. at PAGEID# 600.) He concludedatiPlaintiff suffered “mostly back
pain in the setting of a degerative spondylolisthesis withse lateral recess stenosis and
foraminal stenosis.” Id. at PAGEID# 601.) He recommendelaysical therapy and an epidural
steroid injection. Ifl.) He noted that if Platiff's “lower extremity pain worsen[ed], then surgery
would be a L3-5 fusion.” 1d.)

Plaintiff reported to Dr. Terry T. Fowler March 2013 with Complaints of low back pain.
She reported that her “most recent episode ofdagk pain started four weeks [prior] when she
was lifting of a carseat.”ld. at PAGEID# 630-631.) Dr. Fowleoted that that MRI testing
showed “some facet degenerative changes andpétiy, mainly of L4-L5 and L5-S1” with some
“mild disk space narrowing” but “no significant retwo anterolisthesis, fractures or dislocation.”
(Id.) Dr. Fowlwer further obserdethat although the radiologgport showed “some pathology,”
when compared to a previous MRI on Feloyukb, 2012, there was “no increase worsening
appearance” and “some improvement at L5-S1 of the paracentral disk hernialibmf’ (
PAGEID# 631.) Dr. Fowler also noted “[m]oderaf@nal canal stenosis, moderate right and mild
left neural foraminal narrowing at L4-L5 . not significantly changed from previous exam,”
“[interval decrease in the size lgfft paracentral disk protrusiat L5-S1,” and “[r]ight foraminal

disk protrusion at L3-L4 mildly narrowing thegtit neural foramen . . . unchanged from the
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previous exam.” Ifl.) Upon examination, Dr. Fowler noteabstly normal findings, including a
full range of motion, intact strength, and no tendermggspalpation. He also noted that Plaintiff
was in no apparent distress. Noting that the BliRInot show any objective evidence of worsening
pathology since the 2012 MRI, Dr. Fowler reconmahed epidural steroid jections and outpatient
follow-up with Dr. Hannallah. 1¢.)

In April, 2013, Plaintiff was seen by Dr. Anitatel for chronic pain that she alleged was
attributable to lifting a car seatto a van in February 2013ld( at PAGEID# 610.) On
examination, Dr. Patel noted that Plaintiff had falhge of motion of her ceical spine, full range
of motion of the lumbar spinend no muscle spasm or tenderniesiser lower back musclesid( at
PAGEID# 611.) Dr. Patel’'s assessmh was that Plaintiff suffereidom chronic pain syndrome,
displacement of lumbar intervertebral disthout myelopathy, and thoracic or lumbosacral
radiculopathy. Ifl.) He noted that she would be a “gamhdidate for a spinal cord stimulator
trial.” (I1d.)

In August, 2013, Plaintiff was seen by Larry Todd, D.O. (ECF No. 1a1IRAGEID#
1086-1087.) During that visit Plaintiff reportedattishe has had back pain on and off since
February of 2013.” I1(l.) Plaintiff explained tat “she was lifting her gralson at that time in a car
seat several times.”ld.) Dr. Todd’s impression was thaRitiff suffered from “spondylolisthesis
with stenosis L4 on L5.” 14. at PAGEID# 1087.) Dr. Todd saaintiff again in September,
2013, and his impression was the sané. at PAGEID# 1084-1085.) Ahat time Plaintiff was
not interested in pursuing surgical reliefd.)

In October 2013, neurologist Dr. Yao, upon pbgkexamination, observed that Plaintiff
“had some mile difficulty tandem walking.ld| at PAGEID# 1091.) Dr. Yao’s other physical

examination findings during this visit were normal.
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In December 2013, Plaintiff slipped on iaedawisted her back. (ECF No. 10-8 at
PAGEID# 775.)
C. Mental Impairment

Plaintiff was admitted to Mt. Carmel ldpital on March 21, 2009, with an admission
diagnosis of “bipolar disorder, mixed statevese without psychosis.{(ECF No. 10-7, at
PAGEID# 269.) She was discharged onréha23, 2009, with the same diagnosid.)( According
to the report of Dr. Michael A. Chan, Plaintiffisisted on being discharged home and felt she
could handle things safely.1d, at PAGEID# 270.) The day beéothis admission, Plaintiff had
been seen in the emergency room at Mount Cavastt for the chief complaint of a panic attack.
(Id. at PAGEID# 569.) Plaintiff had also been seethe emergency room at Mount Carmel West
a week prior, on March 13, 2009, walchief complaint of depressiond.(at PAGEID# 587.)

Beyond this, the record contains treatmauies from Tom Butler, MA ED LPCC-S, at
WellSpring, dated March 4, 2009, through December 14, 2069at(PAGEID# 286.) At the
initial visit, Plaintiff presente with a severe state of “feefjroverwhelmed” and “confused.ld( at
PAGEID# 293.) Mr. Butler'snitial diagnosis was depressivesdider due to surgery with a good
prognosis.|ld.) Review of the treatment notes refléwht the discussiowas often focused on
Plaintiff improving her relationshiwith her husband. Many tie notes reflect only normal
clinical observations, includingeuthymic or neutral mood, ap@aropriate affect, a cooperative
attitude, appropriate thougptocess and orientation, and neat/clean groomige,(e.g.
PAGEID# 295, 296, 299, 302, 303, 304, 305, 307, 308, 310, 313, 315, 316, 317, 318, 319, 320,
321, 322, 329, and 331.) The final progress note ireticiat Plaintiff' saffect, attitude and
thought process/orientati were appropriate.ld. at PAGEID# 295.) Mr. Butler had scheduled a

follow-up appointment. I¢.)
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Based upon two opinions from Dr. Butler contaime the record, it@pears that Plaintiff
began treating with Mr. Butler again at a new tawg Spirit of Peace Clinal Counseling. (ECF
No. 10-8 at PAGEID# 657-59; BECNo. 10-11 at PAGIED# 1227-297)he first of these opinions
was rendered on December 18, 201h8re thanfour years after Plaintiff's DLI. (ECF No. 10-8 at
PAGEID# 657-59.) That opion indicated that Mr. Butler firggaw Plaintiff in June 2012 and had
last seen her in December 2013. Mr. Butler statedPlaattiff “interacts ina consistent, favorable,
and productive manner” with family friends andgidors and that visitwith family twice per
week, with friends daily, with visits lasting tseeen 30 minutes and four hours and also that she
attends church weeklyld() Mr. Butler opined that Plaintiff liba high need for rest and that she
struggled in stressful situationsle further indicated that Pldiff was able to prepare food, attend
to her personal hygiene, shop, s, and that she could driverfthirty minutes at a time.

The second opinion from Mr. Butler wasteld March 25, 2015. (ECF No. 10-11 at
PAGIED# 1227-29.) Mr. Butler opined that Plaintiff had a number of work-related limitations, but
when asked to explain his bases for these limitatiomsndicated that “N/A Client not working.”
(Id.) He further indicated that the mental ftional capacity questionnaire he completed was
applicable only for the prior 18-24 months. In a supplemental questionnaire, Mr. Butler indicated
that Plaintiff's mental impairments caused only “slightl) restriction of activities; (2) difficulties
in maintaining social functioning; and (3) deéincies of concenttian, persistence or pace
resulting in failure to compete tasks in a timelynmer (in work settings aglsewhere), and that she
had no episodes of deteriorationd.] “Slight” was defined on the questionnaire as “A suspected
impairment of slight importance which daast affect the ability to function.”lq. at PAGEID#

1230.)

13



Plaintiff was seen by Dr. Janglendola of Bethel Psychiatric Services from March 19, 2009
through August 5, 2011. These records indicateRtzantiff was seen fairly regularly over the
specified time period for treatment relating to atiand depression. The records consist primarily
of Plaintiff's self reports. Oiarch 30, 2009, Plaintiff reported that it was her first day “watching
the kids” and that it went well.ld. at PAGEID# 541.) In April 2009, Plaintiff reported that she
hated her marriage and was considering an affalr.a{ PAGEID# 535.) During two May 2009
visits, Plaintiff complained of paim her hands, knees, and fedtd. @t PAGEID# 527, 526.)

During a June 2009 visit, Plaintiff reged that she had no more paiid. @t PAGEID# 525.)
During a July 2009 visit, Plaintiff reported that heft rib cage hurt. (PAGEID# 527, 526.) In
September 2009, Plaintiff reported financial stoes®ecause she was no longer babysitting or
babysitting less because the parents lost thies. J§PAGEID# 517.) At the appointments just
before and after her DLI, Plaintiff reportétht she was feeling good and that her mood was
improving. Dr. Mendola observedahPlaintiff's affect wasgood.” (PAGEID# 517, 518.) Over
the course of these visits, Pldif$ conditions were treated with variety of mediations including
Abilify, Lamictal, Gabapentin, Lunesta, and Seroqu8leg, e.gPAGEID# 478.)

D. State Agency Assessments

In September 2013, state agency consultanEBlerdado Villanueva reviewed Plaintiff's
medical record and concluded ttiaintiff was not dsabled. His report &nowledged that there
was evidence in the record reflecting that Plffiathad the medically determinable impairments of
degenerative disc disease and an affective disdsdeconcluded that thecords failed to provide
a sufficient basis upon which to assess the sewdrityese conditions beten Plaintiff's alleged
March 20, 2007 onset date and her September 30,2009ECF No. 10-3, at PAGEID# 113-19.)

He therefore declined to submit an RFC assessnDr. Villanueva explained as follows:

14



In order to be entitled for benefits your condition must be found to be severe prior to

09/30/2009. The evidence in file is not saint to fully evaluate your claim and

the evidence needed cannot be obtainéék have determined your condition was

not disabling on any datthrough 09/30/2009, when you were last insured for

disability benefit. In deciding this, weonsidered the medical records, your

statement, and how you conditioifieated your ability to work.
(Id. at PAGEID# 119.)

On reconsideration in January 2014, stgency reviewing confiant Kristen Haskins,
PSY.D., likewise opined that Plaintiff had the nwdly determinable impairments of degenerative
disc disease and affective disorders, whichrakerl as severe, butrecluded that she “had
insufficient evidence to assess [Plaintiff’'s] conalits and how they affected her ability to work”
during the relevant time periodld( at PAGEID# 127.) In consideg Listing 12.04 for affective
disorders, Dr. Haskins specifically concluded thhefe is insufficient evidence to substantiate the
presence of a disorder.Id() Dr. Haskins noted that Mr. Bar’s opinion was not entitled to
weight because it was “not from the relevant time periottl” at PAGEID# 128.) Dr. Robert
Wysokinski reviewed the record in January 2@bdl likewise opined thdite had insufficient
evidence during the relevant patito determine the severiby Plaintiff's conditions. Id. at

PAGEID# 129.)

IV.  ADMINISTRATIVE DECISION
The ALJ found that Plaintiff met the in®4 status requirements through September

30, 2009. (ECF No. 10-2, at PAGEID#.p%t step one of the sequential evaluation protéiss,

ALJ stated that Plaintiff had nenhgaged in substantial gaihactivity since March 30, 2007, the

! Social Security Regulations require ALJsésolve a disability claim through a five-step
sequential evaluation of the evidence. See 20 C.F.R. 8§ 416.920(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieage Colvin v. Barnhard75 F.3d 727, 730 (6th Cir.
2007), if fully considered, theequential review consideasd answers five questions:

1. Is the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?

15



alleged onset datdd() The ALJ found that Rintiff had the severe impairment of status post
partial tear of her medial mesgius of her right kreewith degenerative joint diseaséd.] The ALJ
also found that Plaintiff's bagkain, migraines, and kidney st@neaused no more than a minimal
limitation and, thereforeyere nonsevere.ld. at PAGEID# 70.) Adiionally, the ALJ found that
Plaintiff's medically determinable mental impaient of depression caused only minimal limitation
and was nonsevereld() The ALJ further found that Plaifftdid not have an impairment or
combination of impairments that met or medica&tualed one of the listempairments described
in 20 C.F.R. Part 404, Subpart P, AppendixIt. &t PAGEID# 71.)

At step four of the sequential procesg, &LJ set forth Plaintiff's Residual Functional

Capacity (“RFC”) as follows:

After careful consideration of the tme record, the undersigned finds that,
through the date last insured, theaiglant had the residual functional
capacity to lift and carry up t&60 pounds occasionally and 25 pounds
frequently; can stand or walk for up $ox hours in an eight hour workday;
can sit for up to six hours in an eight hour workday; cannot climb ladders,
ropes, or scaffolds; can occasionally climb ramps or stairs; and can
occasionally crouch, kneel, and crawl.

(Id. at PAGEID# 71.) Although the ALJ found tHiaintiff's medically determinable physical
impairment could reasonably be expectedaose the alleged symptoms, she concluded that

Plaintiff's statements concernirige intensity, persistence and limiting effects of these symptoms

3. Do the claimant’s severe impairmgrdalone or in combination, meet or
equal the criteria of an impairment g&rth in the Comnssioner’s Listing of
Impairments, 20 C.F.R. Subpart P, Appendix 1?

4. Considering the claimant’s resid@ahctional capacity, can the claimant
perform his or her past relevant work?

5. Considering the claimant’s age, ediarg past work experience, and residual
functional capacity, can the claimant penfi other work availale in the national
economy?

See20 C.F.R. § 416.920(a)(4Mee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Haltey 279 F.3d 348, 354 (6th Cir. 2001).
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were not entirely credible.ld. at PAGEID# 72.) The ALJ insteddund that the record did not
support the degree to which Plgfihalleged to be limited. If.) Specifically, the ALJ noted that
Plaintiff’'s gait consistently was found to be normal; she was found to have full strength in both
lower extremities; and she was able to do some household chores, go shopping in stores, do
laundry, drive, and volunteer serve food at functionsId{ at PAGEID# 72-73.)

Further, in determining that Plaintiff's mieally determinable mental impairment of
depression was non-severe, the Appleed the “paragraph B” criteridn particular, the ALJ noted
that Plaintiff testified that she was abledio light household chores, prepare meals, and go
shopping. Id. at PAGEID# 70.) Further, the ALJ noteathto the extent Plafiff stated she had
some difficulties with tese activities, she explained that thiss due to physical issues and not her
mental health issuegld.) For these reasons, the ALJ foundttRlaintiff had only mild limitations
in the area of daily living activities.Id;) Similarly, the ALJ found that Plaintiff was only mildly
limited in her social functioningdrause, despite Plaintiff's statent that she felt safer being
secluded and in her own home, because she wasoadpbeshipping, go to church, and interact with
family and friends. 1fl.) Additionally, the ALJ found tha®laintiff suffered from only mild
limitations in the area of concentian, persistence or pace because Plaintiff tedtifiat she was
able to watch a couple of hours of television badause, when she was admitted to the hospital in
March, 2009, her recent and remote memory were ftaubeé intact and sheckibited a fair degree
of concentration and attentionld( Finally, because Plaintif’hospitalization in March 2009 was
voluntary and lasted only two days, the ALJ did raisider this event to constitute an episode of

decompensation of extended duratiokd.)(
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Relying on the VE's testimony, the ALJ concluded that Plaintiff was capable of performing
her past relevant work as a medical receptiorigtat PAGEID #73). Consequently, she
concluded that Plaintiff weaanot disabled under the Social Security Atdl. &t PAGEID #74).

V. STANDARD OF REVIEW

When reviewing a case under the Sociausigy Act, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.Rabbers v. Comm’r of Soc. S&i82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6th Cir. 2007)); see also 42 U.S.C. §
405(g) (“The findings of the Commissioner of Sdcsecurity as torgy fact, if supported by
substantial evidence, shall be conclusive . . Ub)der this standard, tibstantial evidence is
defined as ‘more than a scintilla of evidencelbss than a preponderance; it is such relevant
evidence as a reasonable mind might acaspidequate to support a conclusioRdgers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Human Seryv&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial Elence standard is deferentialisitnot trivial. The Court must

take into account whatever in the record faidigtracts from fie] weight™ of the Commissioner’s
decision.TNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quotldgiversal Camera Corp. v.
NLRB 340 U.S. 474, 487 (1951)). Nevertheleskstibstantial evidence supports the ALJ’s
decision, this Court defers to that finding ‘evethiére is substantial evadce in the record that
would have supported an opposite conclusidBldkley v.Comm’r of Soc. Sec581 F.3d 399, 406
(6th Cir. 2009) (quoting Key \Callahan, 109 F.3d 270, 273 (6th if97)). Finally, even if the

ALJ’s decision meets the substantial evidencedsted, “‘a decision of #h Commissioner will not be

upheld where the SSA fails to follow its own regulations and where that error prejudices a claimant
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on the merits or deprives the cfant of a substdial right.” Rabbers582 F.3d at 651 (quoting
Bowen v. Comm’r of Soc. Se478 F.3d 742, 746 (6th Cir. 2007)).
VI. ANALYSIS

In her Statement of Errors, Plaintiff raises teamtentions of error. (ECF No. 11) First,
Plaintiff contends that the Alekred at step two of her evatiga in failing to find that her
migraines, degenerative lumbar disc diseasenaattal impairments were severe impairments.
(Id. at PAGEID# 1237-1240.) Second, Plaintiff maintains that the ALJ erred in her consideration
and weighing of the opinion of fioButler, M.A.E.D.L.P.C.C. I(l. at PAGEID # 1240-1241.) The

undersigned considers these cohters of error in turn.

A. The ALJ's Step Two Finding

The undersigned finds that the ALJ did not commewersible error with respect to her step-
two finding. At step two of the sequential evaioia process, Plaintiff bears the burden of proving
the existence of a severe, medically deteatnli® impairment thaneets the twelve-month
durational requirementSee Jones v. Comm’r of Soc..S886 F.3d 469, 474 (6th Cir. 2003);
Griffith v. Comm’r 582 F. App’x 555, 559 (6th Cir. 2014jarley v.Comm’r of Soc. Sec485 F.
App’x 802, 803-04 (6th Cir. 2012). The United Sta@esurt of Appeals fothe Sixth Circuit has
construed a claimant’s kien at step two as ‘e minimishurdle in the disability determination
process.”Higgs v. Bowen880 F.2d 860, 862 (6th Cir. 1988). Tihquiry is therefore “employed
as an administrative convenience to screen outsléhat are ‘totally groundless’ solely from a
medical standpoint.ld. at 863 (quotindrarris v. Sec’y of Health & Hum. Seryg.73 F.2d 85, 90
n.1 (6th Cir. 1985)).

A severe impairment is defined as “any impairment or combination of impairments which

significantly limits your physical or mental ability to do basic work activities,” 20 C.F.R. 88
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404.1520(c), 416.920(c), and which laste@n be expected to lasbtfa continuous period of not
less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). s&vere mental impairment is ‘established by
medical evidence consisting of sigggmptoms, and laboratory findings, not only by [a plaintiff's]
statement of symptoms.’Griffith, 582 F. App’x at 559 (quoting0 C.F.R. 8§ 416.908)Thus, if no
signs or laboratory findings substiate the existence of an impairment, it is appropriate to
terminate the disability analysi§eeSSR 96-4p, 1996 WL 374187,*& (July 2, 1996) (“In
claims in which there are no medical signs or lalooydindings to substdiate the existence of a
medically determinable physical or mental innpeent, the individual must be found not disabled
at step 2 of the sequential evaluation psscget out in 20 CFR 404.1520 and 416.920 ... .").
Significantly, “[nJo symptom or combination of symptoms by itself can constitute a
medically determinable impairment.” SSR-4p, 1996 WL 374187, & (July 2, 1996).
“[Slymptoms” consist of a clainm’s description of his or helleged impairment.” 20 C.F.R. §
404.1528(a). In contrast, “signs” include “psgtdgical abnormalities which can be observed.”
20 C.F.R. 8§ 404.1528(a)-(b). In addition, “[p]siathic signs are medically demonstrable
phenomena that indicate sdecpsychological abnormalities,g, abnormalities of behavior,
mood, thought, memory, orientati, development, or percemti.” 20 C.F.R. § 404.1528(a)-(b).
“Laboratory findings” include “psychologicahenomena which can be shown by the use of
medically acceptable laboratory diagnostic techniquisk.”Consistently, the Sixth Circuit has
advised that “[w]hen mental illness is the basia dfsability claim, clintal and laboratory data
may consist of the diagnosis and observations of professionals trained in the field of
psychopathology.”Blankenship vBowen 874 F.2d 1116, 1121 (6th Cir. 1989) (internal quotation
marks and citations omitted).

Where, as here, the ALJ determines that anglat had a severe impairment at step two of
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the analysis, “the question whether the ALJ characterized any other alleged impairment as
severe or not severe is of little consequené®impa v. Comm’r of Soc. Se€3 F. App’'x 801,

803, (6th Cir. 2003). Instead, the pertinent inqisrwhether the ALJ considered the “limiting
effects of all [claimant’s] impairment(s), evdrose that are not severe determining [the
claimant’s] residual functional capacity.” 20 C.F.R. 8§ 404.1548@xnpa 73 F. App’x at 803
(rejecting the claimant’s argument that the Ateé by finding that a nuna@o of her impairments
were not severe where the ALJ determined tlainznt had at least one severe impairment and
considered all of the claimant’s impairments in her RFC assessiiazigrz v. Sec’y of Health

& Hum. Servs.837 F.2d 240, 244 (6th Cir. 1987) (same).

Here, the ALJ found that Plaintiff's status ppattial tear of her medial meniscus of her
right knee with degenerative joidisease was a severe impairment.

1. Mental Impairments

The ALJ acknowledged that Plaintiff had a noadly determinable mental impairment, but
concluded that it was not sevédrecause it caused no more than rhitdtation within the areas of
daily living, social functioning, andoncentration, persistence and pace and that Plaintiff had had
no episodes of decompensation of extendedtaur. (ECF No. 2, at PAGEID# 71.)

“When there is evidence afmental impairment documented by ‘medically acceptable
clinical and laboratorgdiagnostic techniques,’ 20 C.F.&404.1508, the regulations require the
ALJ to follow a ‘special technique’ to assess the severity of the impairment, 20 C.F.R. §
404.1520a.”Brooks v. Comm’r of Soc. Seb31 F. App’x 636, 641 (6th Cir. 2013). The ALJ will
rate the degree of a claimant’s functional limitatiofoar broad areas: “[a]ctivities of daily living;
social functioning; concentration, persistencepaxe; and episodes cgabmpensation.” 20 C.F.R.

8 404.1520a(c)(3). FordHirst three areas, the ALJ will ratee plaintiff on a fve-point scale:
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“[nJone, mild, moderate, marked, and extremkl” § 404.1520a(c)(4). If the degree of the
claimant’s limitation in the first tiee functional areas is rated “asne’ or ‘mild’ and ‘none’ in the
fourth area,” the ALJ “will generaflconclude that [the claiman}’anpairment(s) is not severe,
unless the evidence othase indicates that there is mahan a minimal lintation in [the
claimant’s] ability to do basic work activitiesd. § 404.1520a(d)(1).

Here, the ALJ offered the following discussiainher assessment of Plaintiff's degree of
functional limitation:

The first functional area @ctivities of daily living. Inthis area, the claimant
had mild limitation. During the hearing, theaichant stated that she is able to do
light household chores, prepare mealsgd go shopping (Hearing Testimony). For
these reasons, the undersigned finds thatlthimant has mild lintations in the area
of activities ofdaily living.

The next functional area is social functioning. In this area, the claimant had

mild limitation. During the hearing the claimastated that she felt the need to be
secluded and that she felt safer in hendweme (Hearing Testimony). However, the
claimant also stated that she is ablegtoshopping in stores, go to church every
Sunday, volunteer to serve foatl functions, inteact well with family and friends,

and visit neighbors and have dinner (HegrTestimony). For these reasons, the
undersigned finds that theadiant has mild limitationsn the area of social
functioning.

The third functional area is concentostj persistence, or pace. In this area,
the claimant had mild limitation. During tlearing, the claimant stated that she is
able to watch a couple hauof television today (Heary Testimony). Further, upon
examination, the claimant was found to hameact recent and remote memory as
well as fair concentration and attentidfor these reasons, the undersigned finds that
the claimant has mild limitations in the akfaconcentration, persistence, or pace.

The fourth functional ares episodes of decompetisa. In this area, the
claimant had experienced no episodes of decompensation which have ben of
extended duration. The record shows thatclaimant was hospitalized from March
21, 2009 until March 23, 2009 due to frequentipattacks. However, because this
hospitalization was voluntary amasted for less than two weeks, it is not considered
an episode of decompensation of an extended duration.

(ECF No. 10-2 at PAGEID# 70 (internatations to the record omitted).)
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The ALJ also accorded “some weight” to Mr. Butler’s opinion thairfff had only slight
mental limitations. Ifl. atPAGEID# 71.) She assigned “little igét” to state-agncy reviewing
physician Dr. Haskin’s opinion th&aintiff has a severe affectidésorder, explaining that her
opinion is inconsistent with Plaintiff’'s own adjations and that Dr. Haskin failed to support her
opinion with any evidence.ld.)

The undersigned concludes that the ALJiefwming discussion amply supplies substantial
evidence supporting her step-twoding and decision to omit mentahitations from Plaintiff's
RFC.

Plaintiff's arguments to theontrary are unavailing. Acoding to Plaintiff, the ALJ
erroneously considered only hearing testimony.aAlsreshold matter, the Court is not aware of
any authority that requires an Atd explicitly discuss all of the record evidence within a step-two
analysis. Regardless, the Adlidl explicitly discuss evidence beyond the hearing testimony,
including a discussion étlaintiff’'s hospitalizatiorrecord and the opinion evidence. Plaintiff also
notes the treatment records fr@n Mendola and Mr. Butler, bshe fails to explain how these
records undermine the ALJ’s determination thext mental impairments do not significantly limit
her mental ability to do basic work activities.dé®ed, review of the records during the relevant
period (March 30, 2007, through September 30, 2009)aagpesupport rather than undermine the
ALJ’s determination. For example, many of.NButler’s treatment notes reflect only normal
clinical observations, includingeuthymic or neutral mood, ap@ropriate affect, a cooperative
attitude, appropriate thougptocess and orientation, and neat/clean groomige,(e.g.

PAGEID# 295, 296, 299, 302, 303, 304, 305, 307, 308, 310, 313, 315, 316, 317, 318, 319, 320,
321, 322, 329, and 331.) Dr. Mendolasatment notes consist primardy Plaintiff's subjective

reports and fail to document psychologidaharmalities observed by Dr. Mendola. The records
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further reveal that Plaintiff was paid to weh children between March 2009 and September 2009
and that she only stopped because the parents éasjaibs, a fact that she did not share with the
ALJ during the hearing.SeeECF No. 10-7 at PAGED# 517, 541F)nally, as explained below in
the discussion addressing Pldirgisecond contention of error, the ALJ’s consideration of Mr.
Butler’s opinions does not deprive his ste@{finding of substantial evidence.

Accordingly, it iSRECOMMENDED that the CourOVERRULE Plaintiff's challenge to
the ALJ’s step-two finding as it relatesher alleged mental impairments.

2. Migraines

With respect to Plaintiff’'s alleged migres, the ALJ noted that the record showed
references to Plaintiff's migraines being aoiied through medication. The ALJ concluded the
migraines were not severe because the recdrdatisupport a finding th&laintiff’'s migraines
caused “more than a minimal limitation in [her] alyilio perform basic wi activities.” (ECF
No. 10-2, at PAGEID # 70.)

The undersigned finds that substantial evidesuggoorts that ALJ’s step-two finding with
respect to Plaintiff's migraines. Duringetinelevant time period (March 30, 2007, through
September 30, 2009) the recordeets only one visit to the hasgl in May 2008, one visit seven
months later in December 2008 wamurse practitioner, and dléw-up visit two months later
with Dr. Yao (née Trakarnpan). At the December 2008 appointment with a nurse practitioner,
Plaintiff reported that she had been doing welltfier past couple of years and that she had a flare-
up due to stopping birth contrahd undergoing two surgerie€ECF No. 10-7 at PAGEID# 265-
66.) At the follow-up visit with Dr. Yao, Plaiiff reported that heDecember 2008 flare-up had
improved and that she had not had headacheshestmenses the past couple of months. Dr. Yao

opined that Plaintiff's Decemb&008 flare-up was due to gwj off of birth control and
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undergoing surgery and that her “heada@reswell-controlled athis time.” (d. at PAGEID#

264.) Plaintiff was advised to call if her migras worsened, yet she did not return again for
another fourteen months, which was more than six months after her ldLat PAGEID# 1115.)
Notably, no treating source opined tiRdaintiff's migraines caused more than a minimal limitation
in her ability to perform basic work activitieSee Watson v. Astrudo. 5:11-cv-717, 2012 WL
699788, at *5 (N.D. Ohio Mar. 1, 2012) (“If yining, the dearth of opinions cuts in the
Commissioner’s favor, as, in the Sixth Circuit, ituell established that .. the claimant—and not
the ALJ—has the burden to produce evidence in stigbar disability clain.”). Moreover, even
the state-agency reviewing physicians did not firadrf@ff's migraines to be a severe impairment.

Plaintiff's reliance upon treatemt records from October and December 2011 is misplaced
as those records were generated nttwgia two years after her DLI.
Accordingly, it iSRECOMMENDED that the CourOVERRULE Plaintiff's challenge to
the ALJ’s step-two finding as it rela¢o her alleged migraines.
3. Degenerative Disc Disease
The ALJ also concluded that the Plaintiff's alleged back impairment did not result in more

than minimal limitations. In reaching this cdugion, the ALJ relied, in part, on the fact that
imaging of Plaintiff's spine showed only minildegenerative changes and none to mild canal
stenosis or foraminal narrowing. (ECF No. 1&2PAGEID# 69.) Theserfdings appeared in Dr.
Mullin’s report (Exhibit 1F; ECF No. 10-7, alNSEID# 256) and Dr. Fowler’s report. (Exhibit
16F; ECF No. 10-8, at PAGEID# 631.) The ALJ atged an MRI of Plaintiff’'s cervical spine
dated August 21, 2007 (Exhibit 6F; ECF No. 10-RAGEID# 405) and an MRI of Plaintiff's
lumbar spine dated February 15, 2012. (Ext#biF; ECF No. 10-8, at PAGEID# 745.) Beyond

this, the ALJ cited to the findings of Dr. Hala& (Exhibit 10F; ECF No. 10-8, at PAGEID# 545),
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Dr. Patel (Exhibit 13F; ECF No. 10-8, at PAIBE 555) and Dr. Todd (Exhibit 29F; ECF No. 10-
11, at PAGEID# 1027, 1030), in concladithat Plaintiff had a normahnge of motion in her back.

In addition, although the ALJdlinot find Plaintiff’'s back impairment to be severe, she
considered Plaintiff's allegatioraout how all of her conditions affted her, including Plaintiff's
allegations that she could walk no more thasig0ninutes, that sheoald only lift up to ten
pounds, that she could only lift and carry 10 pouads, that she had difficulty climbing stairs and
kneeling. (ECF No. 10-2 at PAGEID# 72, 97-99hus, even if the ALJ erred in her
characterization of Plaintiff's back impairmteas nonsevere, that error is harmleSse Maziarz v.
Sec'y of Health & Human Sery837 F.2d 240, 244 (6th Cir. 1987) (holding that because the ALJ
properly considered the impairment classifiechas-severe “in determimg whether claimant
retained sufficient residual funotial capacity to allow him to perform substantial gainful activity,”
the ALJ’s failure to classify that impairmentsevere “could not constitel reversible error”);
Pompa 73 F. App’x at 803. Although the ALJ ultimagdbund Plaintiff's allegations to be not
fully credible—a determination Plaintiff does rabtallenge—, she did oclude that Plaintiff
required lifting restrictions, staling/walking restrictions, and merous postural limitations and
incorporated these limitations into Plaintiff's RFC assessment.

The undersigned further finds that substamiatience supports the Als conclusion that
Plaintiff's allegations of greatdimitation were not credibleNotably, no other medical source
concluded that Plaintiff was molienited physically. Indeed, th&LJ found Plaintiff to be more
limited than the state-agency reviewing physiciangy concluded that thecord evidence relating
to the relevant period was insufficiantestablish any limitations.

Plaintiff's reliance upon Augug013 treatment notes from Drodd to argue that she was

more limited is unpersuasive. (Pl.’s StatemerEmbrs 9-10, ECF No. 11 (citing ECF No. 10-11 at
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PAGEID# 1086, 1089).) As Plaifftpoints out in her Statement of Errors, these records do show
that Plaintiff had a positive straiglgg raising test and displayed amtalgic gait. But those records
were generated almost four yeafter her DLI, which is especiallgignificant given that Plaintiff’s
impairment is a degenerative condition. Moreotlerse very same notesveal that Plaintiff
reported experiencing “back pain on and off siRebruary of 2013,” when Plaintiff “was lifting
her grandson at the time in a car seat setienak.” (ECF No. 10-11 at PAGEID# 1086.) Thus,
this treatment record actually umdenes Plaintiff's allegations of disabling back pain during the
relevant period. As the ALJ pointed out, physeeminations during the relevant period revealed
mostly normal observationsS€eALJ Decision, ECF No. 10-2 at PAGEID# 6&e alsdr. Yao’'s
treatment records, ECF No. 10-2 at PAGEI®4; ECF No. 10-11, at PAGEID# 1113; PAGEID#
1113 (noting normal physical examination findinigeJuding normal motor testing, reflexes, and
gait).)

Accordingly, it SRECOMMENDED that the CourOVERRULE Plaintiff’'s challenge to
the ALJ’s step-two finding as it rela¢o her alleged back impairment.

B. The ALJ’s Consideration of Mr. Butler’s Opinion

As discussed above, the record contains twoiops from Mr. Butler. Plaintiff challenges
the ALJ’s consideration dfoth of these opinions.

Mr. Butler rendered his first opinion December 2013. (ECF No. 10-8 at PAGEID# 657-
59.) This opinion appears to reddo the time period when Plaifibegan treating with Mr. Butler
again at a new location, Spirit of Peace ChiCounseling, which MButler identifies as
beginning in June 2012, almost thyears after Plaintiff’'s DLI. Ifl.) The ALJ assigned this
opinion “little weight” because Mr. Butler r#t a doctor and because she found it to be

“inconsistent with the medical records showing {Rdaintiff] has a normal gain and full strength in
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her lower extremities.” (ECF NA0O-2 at PAGEID# 24.) Plaintiffoints out that the ALJ erred in
considering Mr. Butler’'s opinion with his physical RFC formulation drposits that if evaluated in
its proper context, the ALJ mdave concluded that Plaintiff haa severe mental impairment.

The undersigned concludes that the ALJ'sreime@valuating this opinion in analyzing
Plaintiff's physical impairments is harmlesé/ithin the treating physician context, the Sixth
Circuit has articulated three possible scenariasdbuld lead the Coutd a finding of harmless
error. Wilson v. Comm’r of Soc. Se878 F.3d 541, 547 (6th Cir. 20045irst, the Court indicated
that harmless error might occuf & treating source’s opinion $® patently deficient that the
Commissioner could not pobsy creditit. . ..”Id. Second, the Court natehat if the ALJ’s
decision was “consistent with the opinion, it mayiroelevant that the ALdlid not give weight to
the treating physician’s opinion, atite failure to give reasons for not giving such weight is
correspondingly irrelevant.1d. Finally, theWilsonCourtconsidered the possibility of a scenario
“where the Commissioner has met the godl @627(d)(2)—-the provision of the procedural
safeguard of reasons—even though she has notliedmyath the terms ofhe regulation.”ld.
Although this harmless error analyg@gaypically applied where afLJ fails to supply good reasons
for rejecting a treating physician’s opinion, the usigned finds its application here instructive.
Applied to the ALJ’s consideration of MButler's December 2013 opinion, the undersigned finds
that the first and third scenarios apply. Rutler's December 2013 opinion is patently deficient
because it relates taiane period well outside of Pldiff’'s DLI and is unsupported by his
treatment records from the relevant tipexiod. Second, the ALJ’s opinion provides ample
explanation for both her step-twodaRFC determinations.

The second opinion from Mr. Butler is datéarch 25, 2015. In this opinion, Mr. Butler

evaluated Plaintiff's ment&®®FC and opined work-related limitations and also completed a
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supplemental questionnaire in whibe opined that Plaiiff’'s mental impairments do not affect
Plaintiff's ability to function in her activities afaily living; social functioning; or concentration,
persistence, or pace. Mr. Butler indicated ®laintiff mental RFC had been at the level he
assessed for the prior 18-24 months. (ECF No. 10-11 at PAGIED# 1227-29.) The ALJ assigned
this opinion “some weight,” natg that Mr. Butler had opined ongjight mental limitations and
that he is not a doctor. (ECF No. 10-2 at PAGFE71.) With respect tthis opinion, Plaintiff
argues that “[tlhe ALJ failed to account or explaihat weight was giveto Mr. Butler’s other
opinions that [Plaintiff] was unable to follow workles, relate to coworkers, deal with work
stresses, interact with supervisoand remember and carry oubtaex, detailed and simple work
instructions.” (Pl.’s Statement of Errors 10; ECF No. 11.) The undersigned finds no error with
the ALJ’s consideration and weiglg of this opinion. It is cleahat the ALJ ageed with Mr.
Butler’s that Plaintiff’'s mental impairments do radtect her ability to faction, but did not agree
that Plaintiff's impairments caused work-relateditations. To the extent the ALJ erred in not
providing a greater explanation fahy he rejected the specific werklated limitations Mr. Butler
opined, that error is harmless because Mr. BstMarch 2015 opinion that Plaintiff had work-
related limitations related to a time periodggeafter her DLI and veaunsupported by Mr. Butler’s
treatment notes. Further as indicated aboveALldés opinion provides ample explanation for both
her step-two and RFC determinations.

Accordingly, it SRECOMMENDED that the CourOVERRULE Plaintiff's second

contention of error.

VII.  DISPOSITION
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In sum, from a review of threcord as a whole, the undergd concludes that substantial
evidence supports the ALJ’s decisienying benefits. Accordingly, it RECOMMENDED that
the CourtOVERRULE Plaintiffs’ Statement of Errors adFFIRM the Commissioner of Social
Security’s decision.

VIll.  PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tpatty may, within fourteen
(14) days of the date of this Report, file andseeon all parties written objections to those specific
proposed findings or recommendations to \lobjection is made, together with supporting
authority for the objection(s). Aigige of this Court shall makeda novodetermination of those
portions of the report or specified proposed fingdi or recommendations to which objection is
made. Upon proper objections, a judge of this Cmay accept, reject, or modify, in whole or in
part, the findings or recommertatans made herein, may receifugther evidence or may recommit
this matter to the magistrate judgéhninstructions. 28 U.S.C. 8636(b)(1).

The parties are specifically advised fladitire to object to the Report and Recommendation
will result in a waiver of the right to have thestrict judge review th Report and Recommendation
de novo, and also operates as a waiver of thé tagippeal the decisiaf the District Court
adopting the Reporind RecommendationSee Thomas v. Ard74 U.S. 140 (1985YJnited States

v. Walters 638F.2d947 (6th Cir. 1981).

/s/Chelsey. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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