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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GERLING & ASSOCIATES, INC. , Case No.2:16-cv-1000
Plaintiff, Judge Graham
v Magistrate Judge Jolson
ODULAIR, LLC ,
Defendant

OPINION & ORDER

Odulair, LLC hired Gerling& Associates, Incto design anduild a large* mobile medi-
cal vehicle” on a truck chassiGerling sent Odulair terms of a deal, including technical gpecif
cations, drawings, and calculatidios the vehicle. The parties exchanged other correspondence.
Odulair sent a truck chassis and nearly $150,000 to Gerling, and Gerling started workesn the v
hicle. Ultimately the deal fell through, Odulair demanded its money back, Gerhh@sk half
of it backand then sued Odulaaccusing it of stealinGerling’strade secrets and breaching the
parties’ contract.

Now, Odulair has filed a motion for judgment on the pleadings, which the Court will
DENY because Gerling has adequately pleaded all the elements of both a claisafmpropir
ation of trade secrets and a claim for breach of contract.

I. Factual Allegations
Gerling allegeshat it ontracted to design and buildagomized truck for Odulaifor
$295,829.84. This was no ordinary truck; it was a custom-maitiile medical vehiclealled a
“Gerling Samaritan Series Expanding Side Mobile Exam Fac#ipgtifi cally built for Clemson
University (the “Clemson Truck”). Gerling alleges that the parties carae tgrement egard-
ing the construction of the Clemson Truck “on or about November 12, 2015.” (Compl. at § 9).
Gerling alleges that document and the parties’ course of conducicisugi they had a otract.
Gerlingpresentsa document entitled, “Gerling Samaritan Series Expanding Side Mobile

Exam FacilitySample Configuration Prepared for Odulair, Inas"what it calls the “Clemson
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Truck Contract.” AnswerEx. Aat 2 Doc. 7-1).Gerling alleges that thélemson Truck Con-
tractrequired Odulair to deliver a chassis to Gerling on which it would build the truck cab.
(Compl. at 1 10). All but the cover page and the signature blocks are redacte@lentben
Truck Contract. AnswerEx. A at 2, 20). The signature blocks are unsignéddat 20). The sig-
nature blocks are dated November 12, 20tb at 20).

Gerling asserts that two sets of documents contain its trade sdwee@emson Truck
Contractand the Clemson Truck DrawindSerling alleges that thélemson Truck Contract
“thoroughly details Gerling’s construction methods and materials for maatifagthe Clemson
Truck, including part numbers, systems, operations, and design features.” (@bfnpl). Ge
ling also sent to Odulair what it refers to as the “Clemson Truck Drawitegginical drawings
and specifications for the Clemson Trublatincluded floor plans, roof plans, and etesal-
assembly plangld. at 1 13—-14. Gerling alleges that tHelemson Truck Contract contains the
following provision: “The above proposal and accompanying information is considerecepropri
tary and may not be reproduced, redistributed, or otherwise disseminated, in pabricigeda
without the expressed written consent of Gerling and Associates, Inc. 20151'( 12) Ger-
ling alleges that it clearly marked the Clemson Truck Drawings as cotiiland proprietary.
(Id. at T 14).

Odulair doesn’t dispute the contents of the Clemson Truck Contradt dsserts that a
different document represents the parties’ agreer@ehtlair alleges that the contract terms are
contained in an email from Gerling dated March 9, 2016. (Answer Ex. C, Do¢h@&r8)nafter
the “March 9, 2016 Contract’Yhe letter saySRE: New Gerling Stallion Medical Truck.1d.
at 2). In the letter, Gerling offers a solution to some conditions Odulair placedhgmorigo we
can move forward with Odulair's second ordeld. @t 2). These terms include more favorable
payment termand an agreement not to use images of Odulair projects that display the name
“Odulair.” (1d. at 2). Near the end of the letter, Gerling states, “Please let us know if this is a
acceptable proposal and when we may expect the deposit and order for the Clensstii proj
(Id. at 3).

Neither party alleges arwritten responsevas made to the March 2016 Contract, but
Odulair took two affirmative steps to further the parties’ d@dulair deliveedthechassis for

the Clemson Truck “on or around March 30, 2016.” (Compl. at T 17). Gerling alleges that “[o]n



or about March 31, 2016, [Odulair] provided a down payment of $147,914.92 (the ‘Dgwn Pa
ment’) to initiate Gerling’s manufacturing work for the Clemson Trailer.” (Cloatyf 18).

The parties also engagjen some email correspondence on June 9, 2016. Odulair Pres
dent Anita Chambers sent an email to Gerling demanding, per the terms of ‘ermeyé that
Gerling remove from its website all references to Odulair units. (Answed Fat 3-4, Doc. 7-

4). Gerling responded by asserting it removeel@vantvideofrom its websitebut asserted that
it did “not find any agreement that references your statements of totthyat 8). Odulair e-
sponded, attaching a documentitled “Odulair Conditions letteryhich Odulair represented
was the basis for the Clemson Truck agreement. Specifically, Chambers‘$tates what you
and | discussed prior to me deciding to keep the Clemson order with [Gerling]. Youekd agr
and had Kevin write the letter . . . lt(at 2).

Odulair canceleds order on June 28, 2016. (Notice of Removal Ex. A at 11, Doc. 1-1).
Gerling issued a receipt and partial refund of Odulair's down payment. Gefflimgleel
$75,031.95 to Odulair, but Gerling retained $72,882.97 as thefdadtor and materials “per
Gerling and Associates, Inc. custom project cancellation polild). Gerling alleges the Fo
lowing cancellation terms are set forth in lemson Truck Contract:

Upon request of the return of this deposit, the following terms shall govern that
transaction: Gerling and Associates, Inc. will return the deposit as paidhe
following expenses. The cost of engineering invested in the project to the point of
the order cancellation, provided construction has not commenceeérat af net

30 days.

(Compl. at T 22) (emphasis and formatting altered). Gerling assertsreétatmed the portion of
the deposit due to Odulair and retained what it invested in labor and materials intecilkeda
project. Odulair demanded a full refund.

Gerling alleges, “upon information and belief,” that Odulair then disclose@lémason
Truck specifications and plans to a competitor manufactudeat(y 26). Gerling alleges this
because “[o]n several occasions Gerling has asked [Odulaiopfom that the foregoing docu-
mentation was provided to a competitor manufacturer but [Odulair] has refused to dd.sa.” (
1 27).

From these facts, Gerling asserts three claims that are the subject of ©daon to
Dismiss. Count One: Gerling alleges that Odulair vemlaOhio’s Uniform Trade Secredst by
using and disclosing to third parties Gerling’s trade secrets when Odwardchay to maintain

the secrecy of that informatiorid(at 11 2932). Count Two: Gerling alleges that Odulair
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breached the terms of tiidemson Truck Contract when it refused to abide by the cancellation
terms and then provided Gerling’s proprietary information to a competdoat (Y 33-36).

Count Three: Gerling asserts a claim for declaratory relief basisl lmreackof-contract claim.
(Id. at 19 3%39).

Il. Legal Standard

Odulair moves for judgment on the pleadings as authorizéegtgral Rulef Civil Pro-
cedurel2(c). Rule 12(c) penits a paty to move for judgment on the pleadings]fter the
pleadings are closedbut early enough not to delay triaFed. R. Civ. P. 1). The legal stat
ards that apply to a motion to dismiss brought under Rule 12(b)(6) apply to a motiorgfor jud
ment on the pleadgs. See nny/Ohimann/Nieman, Inc. v. Miami Valley Pension C@&99
F.3d 692, 697 (6th Cir. 2005). So when consideaifiRule 12(cmotion, the Courtrhust can-
strue the coplaint in a light most favorable to plaintiffssaept all weltpled factual allegations
as true, and determine whether plaintiffs undoubtedly can prove no set of facts in support of
those allegtions that would entitle them to reliéBishop v. Lucent Techs., In620 F.3d 516,
519 (6th Cir. 2008)Plaintiff's allegations, whether direct or inferential, must cover tladma-
terial elements” of the alleged cause of action “to sustanavery.”ld. (quotingMezibov v.
Allen, 411 F.3d 712, 716 (6th Cir. 2005)).

A Rule 12(c) or Rule 12(b)(6) motion is based on a plaintiff's failure to meeéthe r
qguirements for a complaint laid out in Rule 8(a), which requires a complaint to consdiarta
and plain statement of the claim showing that the pleader is entitled td fieédf R. Civ. P.

8(a)(2).A short and plain statement of the claim must be something more than “labelshand co
clusions’ or a formulaic recitation of the elements of a cause of actidshtroft v. Iqbal556

U.S. 662, 678 (2009) (quotir@ell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)[A] com-
plaint must contain sufficient factual matter, accepted as true, to ‘state a claimeftthat is
plausible on itdace.” Igbal, 556 U.S. at 677 (quotinbwombly 550 U.S. at 570) his means

that the allegationsiust “raise a right to relief above the speculative leviekbmbly 550 U.S.

at 555, buthe pleadings need not raise a righteloef to the probablievd, Igbal, 556 U.S. at

678 (“The plausibility standard is not akin to a ‘probability requirement’ . . . .”).



lll. Discussion

Because the pleadings shbath Gerling'stradesecrets claim and breacdifrcontract
claimto be more than merely speculati@erling sufficiently alleges botihe Court analyzes
each in turn.

A. Gerling Adequately Pleadkd that Odulair Misappropriated Gerling’s Trade Secrets

Gerling alleges thawithout Gerling’s consent, Odulair used and disclosed to third pa
ties—it “misappropriated™—Gerling’s trade secret§erling gave Odulainformationthat was
either marked as “proprietary” or included in a larger document with a docuvigntlaim of
proprietary status. This triggered Odulair’s duty to maintain the secrebgtahformation.
Odulair disagreesargung that Gerling has failed to allege most of the elements of an Ohio
tradesecrets claim.

Fora misapprpriationof-tradesecrets clainto survive a motion to dismiss, a plaintiff
must allegée' (1) the existence a trade secret; (2) the acquisition of a trade secret as a result of a
confidential relationship; and (3) the unauthorized use of a trade séteatfland Home Fin.,
Inc. v. Allied Home Mortg. Capital Cor@258 F. App’x 860, 861 (6th Cir. 200@)iting Hoover
Transp. Serv., Inc. v. Fry&7 F.App'x 776, 782 (6th Cir. 2003) (per curiam)).

1. Trade Secrets Exist

What counts as a trade secret? Ohio statute defines a trade secret a

[l] nformation, including the whole or any portion or phase of anyiscie
tific or technical information, design, process, procedure, formula, patterni-comp
lation, program, device, method, technique, or improvement, or any business i
formation or plans, financial information, or listing of names, addressesger tel
phone numberghat satisfies both of the following:

(1) It derives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by proper means
by, other persons who can obtain economic value from its diseloswse.

_ (2)_ It_is the subject of efforts that are reasonable under the circumstances
to maintain its secrecy.
Ohio Rev. Code § 1333.61(D). In shatirade secret imformation that has economic value
from being secretind its holder must attempt to keep it secret.
The Supreme Court of Ohio analyzesadditionakix factors to determine whether i

formation constitutes a trade secret:



(1) The extent to which the information is known outside the business; (2)-the e
tentto which it is known to those inside the businéss, by the employees; (3)

the precautions taken by the holder of the trade secret to guard the secrecy of the
information; (4) the savings effected and the value to the holder in having-the i
formationas against competitors; (5) the amount of effort or money expended in
obtaining and developing the information; and (6) the amount of time and expense
it would take for others to acquire and duplicate the information.

State ex rel. The Plain Dealer v. Oldept of Ins, 80 Ohio St. 3d 513, 524-25, 687 N.E.2d
661, 672 (1997jmandamus actiowhere theSupreme Court of Ohio conductedcamerae-
view of somepurportedly tradesecretcontaining documents and received evidence, including
testimony.

Here, Odlair argues that Gerling hasn’t sufficiently alleged that a trade secred. &xist
accepting as true Gerling’s allegations, the Court finds that Gerling hascatlegexistence of a
trade secreflo qualify as a trade secret, the information must likeofame type atescribed in
the statute, it must derive economic value firowh being generally known, and it must be the
subject of reasonable efforts to maintain its secrecy.

First, Gerling’sClemson Truck Contract contains designs, specifications;alodla-
tions. This is exactly the type of “technical information” that can constitute a temetsSee
Ohio Rev. Code § 1333.61(D).

Second, whilgroof ofthe preciseeconomic value of such informatiseemingly would
require expertestimony, it is sufficient at this stage that Gerling has alléggdOdulair sought
out and contracted with Gerling to purchase Gerlisgstom design and manufacturisg-
vices. SeeWellington Res. Grp. LLC v. Beck Energy CpNo. 2:12€V-104, 2013VL
5325911, at *6 (S.D. Ohio Sept. 20, 20L3)] he independent economic value of this type of
information is apparent from the fact that both Beck and Wellington sought out and teshtrac
with parties in order to provide’i). Gerling has expertise the design and manufactureocok-
tom vehicles which means that Gerling has some economic value, not jistcmstomer se
vice or parts fabrication, but frothe proprietary technical information thatiges In other
words, Gerling has some economic value in its trade secrets. Amdiaitisible that the info
mation in theClemson Truck Contradéed Odulair toselect Gerlingo manufactureéhe Clemson
Truck Gerling has sufficiently alleged that the informati@erling provided to Odulair derived

economic value from not being generally known.



Third, Gerling subjected the technical informattoreffortsto maintain its secrecy that
were reasonable under the circumstanités true that tisclosure to potentiar actual custm-
ers, absent a confidential agreement or understanding, will destroy anyipnodéthat infa-
mation as a trade sectet.hermodyn Corp. v. 3M C®b93 F. Supp. 2d 972, 986 (N.D. Ohio
2008)(citing R & R Plastics, Inc. v. F.E. Myers C82 Ohio App. 3d 789, 802, 637 N.E. 2d 332
(1993)).But Gerling alleges that it labelled tidemson Truck Contract and Drawings‘pro-
prietary and forbid Odulair from reproducing, redistributing, or disseminating the infaymat
without Gerling’s express consent. (Compl. at 11 12-Additionally, there is nothing in the
pleadings to indicate that Gerling publicly disseminated the designs, cales)air specifia-
tions that were in th€lemson Truck Contract or the Clemson Truck DrawiNgsile Gerling
could have taken more steps to ensure the secrecy of the information in the ClemskdDorr
tractandDrawings it only needed to take stepsithvere reasonable under the circumstances.
Here, when in contract talks withcagomer for a custonglesignedand quite expensiweehicle,
it was reasonable for Gerling to provisieme detad regardingthevehicle’sspecifications to
Oduair but to label them as proprietaiiyhe technical information at issue here was the subject
of reasonable efforts to maintain its secrecy.

To the extent the Court has not already employe®thi@ Dealerfactors, he Court
need not and indeed cannot nparform an exhaustive analysihis analysisequires & highly
fact-specific irquiry,” Thermodyn593 F. Supp. 2d at 986, including factors four through six, the
analysis of which requirdgancial evidence unavailable at the pleadings ssegPlain Dela
er, 80 Ohio St. 3&t524-25. hePlain Dealerfactors are suited for a summgugdgment ang-
sis.SeeSunkin v. Hunter Eng’g ColNo. 5:15€V-892, 2016 WL 5390408, at *5 (N.D. Ohio
Sept. 27, 2016) (using thdain Dealerfactors to analyze a tragdecrets clan on a motion for
summary judgmentBut based on the pleadings, Gerling has alleged that trade secrets existed
here

2. The Trade Secrets were Acquired as a Result of a Confidential Relationship

Odulair argues that Gerling has failed to allegefidential relationship between itself
and Odulair.

The Ohiotradesecretsstatute doesn’t say “confidential relationship.” It defines misa

proptiation to include,



[d]isclosure or use of a trade secret of another without the express or implied co
sent of the other person by a person who did any of the followingAt the time

of disclosure or use, knew or had reason to know that the knowledge of the trade
secret . .was acquired under circumstances giving rise to a duty to maintain its
secrecy or limit its use. . .

Ohio Rev. Code § 1333.@)(2) (emphasis addedformatting altered)Those"circumstances
that trigger the tradeecret recipient’s duty to maintain their secrecy may includetlder of
the trade secret reveal[intfje trade secret to aneth'in confidence, and under an impliediebl
gation not to use or disclose itKewanee Oil Co. v. Bicron Corpil6 U.S. 470, 475 (1974)
(analyzing Ohio trade-secrets law) (quot@igicinnati Bell Foundry Co. v. Dodd$0 Ohio Dec.
Reprint 154, 156, 19 Weekly Law Bull. 84 (Supét. 1887)) see alsd®ower Mktg. Direct, Inc.
v. Ball, No. 2:03€V-1004, 2004 WL 5826149, at *7 (S.D. Ohio Apr. 6, 2004) (applying
Kewanee Oilnalysis to confidential-relationship prong of tragerets law)implied indeed;
“the statute does not require a specific contractual promise on the part ofahéasefnot to use
or divulge this confidential informatichBall, 2004 WL 5826149, at *&ee alsduvedina, LLC
v. Cognizant Tech. Sol€946 F. Supp. 2d 749, 756 (S.D. Ohio 2013) (dismissing the defendant’s
argument that it had no duty of confidentiality because the parties had no expeessea of
confidentiality).

Gerling alleges no express promise of confidentiality by Odbiaimnstead reliesn its
own notices in the Clemson Truck Contract and Drawaidkeir proprietary statu®©dulair
never signed a nondisclosure agreement, and it didn’t sign the Clemson Truck Contraat. Odul
is carect thatsoméimesan wsigned catract is insufficient to create a confidential relationship.
SeeBall, 2004 WL 5826149, at *7. But the mere presence of an unsigned contract ddes not a
ways relieve the nesigner from keeipg atrade secret secretIn Ball, the “lack of consistency
between the allegtions in the complaint and the [unsigned] written document weigh in favor of a
finding in this case that the cqaint fails to give fair notice to the defendant of exactly what
contract he has violatédd., 2004 WL 5826149, at *4. That failure on the breacloanftract
claim proved fatal to the tradeecrets claim. The same inconsistency is not present hereyas Od
lair does not camovert Geling’s allegations regarding the contents of the Clemson Truck Con-
tract. While the parties sipute which document contains the terms of their agreement, fhere a
pearsto be no inconsistency between the allegations and the terms in the documents.

Bellis distinct in other waydn Ball, the unsigneticensingagreement was betwean

furniture canpany and one of its licensed dealdds at*1. Here, the unsigned agreementés b
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tween a busiess and its @iomer. Undertese circumstancethe business disclogéstrade
secretdo makea sale SeeReleasomers, Inc. v. Goodyear Tire & Rubber, Gh. Dist. Summit,

No. C.A. 12535, 1986 WL 13862, at *2 (Nov. 19, 198¢6A[“confidential relationshipnay be
implied where the facts demstrate that a trade secret is disclosed in order to promote aipartic
lar relationship, e.g., disclosure to a ppective purchaser to enable him to appraise the value of
the ®cret.”). Gerling labelledhe trade secretss proprigary and only sent them to Odulag-b
cause of their blossaing busness rationship.

Finally, inBall, the existence of a confidential relationstigpendecentirelyuponthe
existence of an agement to maintain confidentiality; here, the Court finds ample allegations to
suypport the eistence of a confidential relationship due to GerlireXpress labels on the tec
nical information it sent to Qalair.

In short, the lack of a signature on the Clemson Truck Contract does not relieve Odulair
from its duty tomaintain the secrecy of the information it received from Gerling during te pr
cess of negotiating a contract for the design and manufafttire custorrdesignedrehicleit
requestedGerling has sufficiently alleged that the trade secrets in the Clemson Tontla&
and the Clemson Truck Drawings were acquired by Odulair as a resulticeatial relatio-
ship.

3. Odulair Made UnauthorizedUse of the Trade Secrets

Finally, Odulair argues that Gerling failed to allege that Odulair “uselisolosed the
trade secrets” at issue because Gerling only pleaded that “upon informatioeli@ht! Odulair
disclosed the “Clemson Truck Drawings” di@@lemson Truck Calculations” to “third parties.”

(Def.’s Resp. in Opp’n at 4, Doc. 18eeCompl. at | 31).

But the Sixth Circuit permits this style of pleading in some circumstahkesyhen ‘a
plaintiff may lack personal knowledge of a fact, but hagsfficient data to justify interpasg an
allegation on the subjeabt [must]‘rely on information furnished by others Starkey v.

JPMargan Chase Bank, NA73 F. App’x 444, 447 (6th Cir. 2014) (quotgight & Miller, 5

Fed. Prac. & Proc. Civ. § 1224 (3d ed. 2012)). Circuits that have done a deep dive on the subject
hold that @en aftedgbal andTwombly plaintiffs may plead facts “upon information and belief’
where the facts are peculiarly within the possession and control of the defeeéaetg.,

Boykin v. KeyCorp521 F.3d 202, 215 (2d Cir. 2008), or where the belief is based on factual in-
formation that makes the inference of culpability plausiAeista Records, LLC v. Doe 804



F.3d 110, 120 (2d Cir. 201(iting Igbal, 129 S. Ct. at 1949But Rule 11 looms for the pleader
who plays fast and loose with this type of pleading. Rule 11 makes signed pkbsadsngning
attaney’s certification that he or she performed “an inquiry reasonable underdhmsiances .
.. [and] the factual contentions haasddentiary support or, if specifically so identified, willéik
ly have evidentiary support after a reasonable opportunity for further igatsii or discovery .
..." Fed. R. Civ. P. 1(b); see alsd-ed. R. Civ. P. 11(q)Sanctiondor violations of Rule 11(B)

Here, Gerling alleges a situation where the facts are peculiarly within $segsmon and
control of Odulaimndwhere Gerling’s belief is based on factual information that makesthe i
ference of culpability plaible.Gerling alleges-upon information and beliefthat Odulair
provided Gerling’s trade secrets to a competitor manufacturer thaGeskag s trade secrets to
manufacture the Clenson Truck for Odulair. (Compl. at § 28).

Odulair dleges that it hired another contractor to build the body of the Clemson Truck.
(Def.’s Counterclaira at 1 50, Doc. 7). What is not clear is whether Odulair provided the Gerling
plans to the substitute manufactulgut, it's at least plausible that Odulaised some dBer-
ling’s information to outline its desired product to the substitute manufacturer. Calldges
that it had to hire another contractor sometinterdflarch 31, 20160 attempt taneet a
June/July 2016 deadline for the Clemson Truck. (B€founterclaims at 1 4950). It's plaus
ble from these pleadings that Odulaiired a manufacturer that colddild the Clemson Truck
quickly. A short timeframe makes it more plausible that Odulair didn’t start the process from
scratchwith the substituig manufacturer.

Odulair argues that it is just as plausible that it used independently developgdlstate
build the truck First, Odulairargues ididn’t “approve Gerling’s technical drawings and specif
cations for the Clemson Tru€kyhichindicatesits dissatisfatton with Gerling’s esign
(Compl. at 1 19), anchakes Odulair’'s unauthorized use of the Gerling trade secrets leds plaus
ble. But Odulair’'s failure to approve the drawings and specifications indicates negligence as
much as it does dissatisfaction. Either is plausible. And while Odulair could haveplrand
used its own plans, specifications, and calculations for the Clemson Truck, iistatleusible
that it instead used the information it received from Gerling.

It's plausible tha®dulair made unauthorized use of Gerling’s trade secrets, whioh is
third element of a misappropriatimi-tradesecrets claim. Since allrée elements have been

adequately pleaded, Odulair's motion to dismiss Gerling’s tsadeets claim is denied.
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B. Gerling Adequately Pleadkd a Breach-of-Contract Claim

Gerling also brings a claim for breach of contract, alleging that it peeall of its b-
ligations nder the Clemson Truck Contract, Odulair breached the contract by cancellag it, r
fusing to abide by its terms, and disseminating Gerling’s trade secrets to aitmmapéhout
Gerling’s consent, and Odulair’s breach caused damage to Gerling. (Compl. at 11 3du36).
lair argues that the parties didn’t sign the Clemson Truck Contract, but they eldt@agr con-
tract months later, the terms of which are spelled out in the March 9, 2016 CoBSeaénhgwer
Ex. C, Doc. 7-3)Odulair argues that Gerling can’t state a claim for breach of an “express, wri
ten contract” because the partiever had an express, written contract—they never agreed upon
and signed any contract. (Def.’s Mot. J. Pleadings at 6, Doc. 15).

“Under Ohio law, the elements of a breach of contract claim are: (1) the existence o
contract; (2) performance by the plaintiff; (3) breach by the defendanfAaddmage or loss to
the plaintiff as a result of the breacA&et Mgmt. OnelLC v. U.S. Bank Nat. Ass’669 F.

App’x 438, 441 (6th Cir. 2014) (quoting & M Star Steel v. Centimark Cor78 F.3d 459,

465 (6th Cir. 2012))A contract exists when some essential elements are préseotfer, ac-
ceptance, contractual capacity, smieration (the bargained for legal benefit and/or detriment), a
manifestation of mutual assent and legatitypbject and of considerationMinster Farmers

Coop. Exchange Co. v. Meydrl7 Ohio St. 3d 459, 2008hio-1259, 884 N.E.2d 1056, 1 28
(2008)(quotingPerlmuter Printing Co. v. Strome, Ind36 F. Supp. 409, 41A.D. Ohio

1976). “The burden of establishing a contract rests upon the party who asserts exibtbace
agreement.” Advance Sign Grp., LLC v. Optec Displays, |ii@2 F.3d 778, 784 (6th Cir. 2013).

Here, the critical issue is whether there was a manifestation of mutual assentee
ing of the mindss to the essential terms of the cont(dutse terms are used interchangeably in
Ohio case law)ld.; see also Minster Farmeeg § 28 This is not always easy to discern, but here
are some rules that apply. “[&pntract may be validly entered into even though the written in-
strument evidencing éhterms of the adract has not been executed by the partiEs.Ohio Jur.
3d Contracts § 7giting Hamilton Foundry & Mach. Co. v. IntMolders & Foundry Workers
Union of N. Am.193 F.2d 209, 213-14 (6th Cir. 195 But in cases wheneeither party signs
an agreement, the offeree had no bargaining power to change the agreement, atidsltnagar
no history of prior dealings, the written instrument is not a valid conRattertson v. Rossing
12th Dist. Butler, No. CA98-02-035, 1999 WL 59698, at *2 (Feb. 8, 1999). Thegparay
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manifest mutual asent when each party makes a promise or begins to renftemaerce Ad-
vance Sign Grp.722 F.3d at 784 (citinGostner Consulting Co. v. U.S. Ramp, 195 Ohio App.
3d 477, 20110hi0-3822, 960 N.E.2d 1005, 1 14 (10th Distbarties may mafest their asent
“wholly or partly by written or spoken words, or by other acts or the failurettb@osner
Consultingat J 14 (quotingPrecision Concepts Corp. v. Gen. Emp’t & Triad Pers. Servs,, Inc.
10th Dist. FranklinNo. 00AR43, 2000 WL 1015114, at *2 (July 25, 2000)

Gerling alleges that the partientract is the Clemson Truck Contract. While the Court
doesn’t know the terms of the Clemson Truck Contract, other than the Cancellatits) Ter
which Gerling copied into its ComplainggeCompl. at { 22), Gerling argues that Odulair’s
conduct indicates it agreed to the terms of the Clemson Truck Contract. Conv@dsedyr d-
leges that the promises in the March 9, 2Gb@tractand oral promises from Gerling induced
Odulair to hire Gerling as the contractorn@ver at §4).

Here, the pleadings show a murky picture regarding the parties’ opematitvect Nei-
ther party signed either “contract,” but both instruments appear to outlinelignvigchthe
paties abidedThe alleged course of conduct between the parties indicates they had prior dea
ings and took steps to complete the Clemson Truck: Odulair sent money and the trusk chassi
Gerlingprepared the drawings, schematics, and technical specifieatitire Clemson Truck
ContractandDrawingsand incurred significant costs in doing so.

The most damagingleading for Odulair is this: th#tte Clemson Truck Contract+
quired Odulair to provide the chassis for which Gerling waukstom manufacture thehicle
and Odulair did deliver the chassis to Gerling. (Compl. at 1 10, 17). If this happenedyi’s pl
sible that Odulair agsmited to the terms of the Clemson Truck Conti@ee Costner Consulting
195 Ohio App. 3d 477, 201@hio-3822, 960 N.E.2d 1005 at T 14. On the other handin@er
appears to have accepted Odulair’'s deposit based on the payment schedule outliaichthe
9, 2016 ContracWith thesepleadings, the Court won’'t dismiss Gerliaglaim for breach of
contract.

Relatedly, Odulair argues that Gerling’s only breatlgsontract claim is “for breacbf
an express, written contrdcgnd since no document is signed, Gerling can’t state a taim
breach of contrac{Def.’s Mot. J. Pleadings at 6)rue, Gerling doesn’t set out a separate cause
of action for breach of an implied contract. But in Ohio, there are three types @iotetiat

can be breached: express, implied in fact, and implied inHauty v. Ohio Dept. of Youth
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Servs, 167 Ohio App. 3d 508, 200Bhio-2957, 855 N.E.2d 909, 1 56 (10th DisHgre, the
claim at issue ifor breach of contract, ar@erling’s pleadingvas suficient to put Odulair on
natice that theClemson Truck Contract and the conducthaf partiesould be at issue. Further
proving the point is the fact th&dulair brings a counterclaim based on what it says is the righ
ful contract: the March 7, 201Gontract Sq, the notice pleading plausibility standard of &8l
is satsfied here SeeRamsey v Allstate Ins. Cq.416 F. App’x 516, 521 (6th Cir. 2011) (holding
that plantiff need not specifally plead “a cause of action based onraplied contract [when]
the canplaint appears to didiently set forth thébasis for and the facts underlying such a
claim.”). Perhaps Gerling or Othur will prove that theipreferred documens the governing
express catract letween the pdies; havever, there’s also the possibility that the parties have an
implied-in-fact contract the termd which draw from both documents and the parties’ actions.

While it's possible that Odulair will show that it didn’t intend to be bound by theaCle
son Truck Contract, it'at least plausible that it dmdanifest its assent. Therefore, Gerling has
adequately pleaded a breamficontract claim.

C. Gerling Adequately Pleaded a Declaratory JudgmentClaim

Gerling also brings &laim for a declaratory judgmenbased orits breachof-contract
claim. Having held that Geing adequately pleaded its breadti-contract claim, Gerling's et
claratory-judgmentclaim likewise suvives Odulair's Motion for Judgment on the Pleadings.

Neither party presents any mmkrdent legal analysis of the declaratguglgment claim.

IV. Conclusion
Odulair's Motion for Judgment on the PleadingDEBNIED. (Doc. 15).
IT IS SO ORDERED.

s/ Jame¢. Graham
JAMES L. GRAHAM
United States District Judge

DATE: June 28, 2017
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